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JANUARY,  1877. 

THE  BARK  CARLOTTA. 


Chartbr. — Bill  of  Lading. — Damage  by  Rats. — Peril  op  the  Sea. — 
Damage  by  Petroleum. — Cleansing  of  Vessel.— Sale  op  Goods  to 
Arrive. 

The  bark  C.  was  chartered  at  New  York  by  G.  &  A.  to  carry  a  cargo  of  fruit 
from  certain  ports  in  Spain  to  New  York,  it  being  understood  that  the 
vessel  was  then  bound  to  Barcelona  with  a  cargo  of  petroleum,  and.  it  being 
provided  in  the  charter  tliat  the  vessel  was  to  be  "cleaned  as, customary 
previous  to  loading  homeward  cargo,"  The  vessel  was  fumigated  to  destroy 
rats  before  she  took  on  board  any  of  the  return  cargo,  and  had  on  board  a 
cat  and  a  rat-terrier,  and  was  cleansed  after  the  cargo  of  petroleum  was 
unloaded.  The  master  gave  certain  bills  of  lading  for  the  return  cargo, 
with  the  usual  exceptions  as  to  acts  of  God  and  dangers  and  perils  of  the 
sea.  These  bills  of  lading  were  all  made  to,  or  assigned  to,  the  charterers. 
Tlie  cargo  was  sold  by  the  consignees  to  arrive,  and  they  obtained  a  full 
price  for  it.  When  the  vessel  arrived  in  New  York,  some  of  the  cargo  was 
found  to  be  damaged  by  the  gnawing  of  rats,  and  also  to  be  impregnated 
with  the  taste  and  smell  of  petroleum.  G.  &  A.  sued  the  vessel  under  the 
bills  of  lading: 

Heldy  That  where  the  owner  of  the  vessel,  notwithstanding  the  charter-party, 
enters  into  special  contracts,  through  the  master,  in  respect  to  the  carriage  and 
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delivery  of  the  goods,  the  bills  of  lading  must  be  regarded  as  the  contracts  by 
which  the  rights  of  the  parties  are  to  be  governed,  so  far  as  respects  the 
matters  provided  for  therein ; 

That  loss  or  damage  by  rats  is  not  an  act  of  God,  nor  a  danger  or  accident  of 
the  sea ; 

That  the  fact  of  damage  by  rats  is  sufficient  evidence  that  sufficient  care  and 
skill  was  not  exercised  to  rid  the  vessel  of  rats ; 

That  the  fact  of  damage  by  petroleum  must  be  accepted  as  evidence  that  the 
vessel  was  not  cleaned  in  the  customary  or  prop«r  manner,  as  required  by 
the  charter ; 

That  where  merchandise  is  sold  to  arrive,  for  a  price  based  on  undamaged 
goods,  and  that  price  has  been  paid  in  full,  but  it  is  not  shown  that  the 
right  of  property  and  the  right  of  possession  were  not  in  the  vendor  when 
the  breach  of  contract  or  neglect  of  duty  complained  of  occurred,  the 
vendor  can  maintain  an  action  against  the  carrier  for  damage  to  the  goods; 
but  where  there  has  been  a  rebate  of  duties  for  loss  or  damage  in  respect  of 
any  goods  as  to  which  an  allowance  shall  be  found  due  in  favor  of  the 
consignees,  they  must  \ye  charged  with  that  sum. 

Blatcuford,  J.  William  Bliss,  as  owner  of  the  bark  Carlotta, 
filed  a  libel  on  the  18th  of  February,  1874,  against  Raphael  M. 
Gomez  and  Daniel  Y .  Arguimbau,  to  recover  the  amount  due  on  a 
written  charter  of  the  bark  Carlotta  to  the  respondents.  The  libel 
alleges  that  the  vessel  performed  the  charter  in  all  respects  and 
became  entitled  to  receive  the  charter  money  therein  specified,  and 
that  $1,000  or  thereabouts  still  remains  due  thereon.  The  charter 
party,  wKich  was  made  at  New  York  on  the  8th  of  August,  1878, 
between  the  agents  of  the  owner  of  the  vessel,  then  lying  at  New 
York,  and  the  respondents,  under  the  co-partnership  name  of  Gomez 
&  Arguimbau,  charters  the  vessel  to  the  respondents  "  for  a  voyage 
from  two  ports  in  Spain  between  Barcelona  and  Malaga,  both 
inclusive,  and  including  Ivica,  to  New  York — charterers  have 
privilege  also  of  taking  part  cargo  at  Barcelona,  and  then  using 
two  ports  to  load,  if  required — on  the  terms  following."  Among 
those  terms  are,  that  the  vessel  shall  receive  on  board  during  the 
voyage  '*  a  full  cargo  of  fruit  and  other  lawful  merchandise,"  and 
that  no  merchandise  shall  be  laden  otherwise  than  for  the  respondents, 
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without  their  consent,  on  pain  of  forfeiture  of  the  amount  of  freight 
agreed  upon  ;  that  on  arrival  out  the  captain  is  to  report  by  telegraph 
to  R.  M.  Gomez  at  Malaga,  and  follow  his  instructions  in  reference 
to  the  charter ;  that  the  respondents  are  to  pay  to  the  owner  for 
the  use  of  said  vessel  during  said  voyage,  in  cash,  free  of  commis- 
sions, on  delivery  of  the  cargo  at  the  port  of  discharge,  $2,500  in 
[Jniced  States  currency;  and  that  'Mt  is  understood  that  said 
vessel  is  now  bound  to  Barcelona,  with  a  cargo  refined  petroleum 
in  bbls.,  whence  she  shall  proceed  immediately  after  discharge  of 
outward  cargo  to  enter  upon  this  charter — vessel  to  be  cleaned  as 
customary  previous  to  loading  homeward  cargo." 

The  answer  of  Gomez  &  Arguimbau  to  the  libel  of  Bliss  was 
filed  on  the  26th  of  March,  1875.  It  admits  the  execution  and 
contents  of  the  charter  party,  as  set  forth  in  the  libel,  and  avers 
that  under  said  charter  party  the  respondents  delivered  to  the 
master  of  the  vessel  certain  merchandise  in  barrels,  bales  and  bags, 
to  be  transported  to  the  port  of  New  York  from  Spain ;  that  such 
merchandise  was  shipped  and  received  on  board  of  said  vessel  under 
certain  bills  of  lading  which  recited  that  said  merchandise  was 
received  in  good  order,  and  by  which  the  master  and  owners  of  the 
vessel  promised  to  deliver  the  same  to  the  respondents  at  the  port  of 
New  York  in  the  like  good  order  and  condition  as  received,  on 
payment  of  freight  as  therein  provided  ;  and  that  the  master  and 
employees  of  said  vessel  took  so  little  and  such  bad  care,  in  putting 
said  cargo  on  board  and  in  storing  it  and  in  attending  to  it  while  on 
board  and  while  landing  it,  that  a  large  part  of  said  cargo  was  badly 
stained  by  petroleum  or  other  such  substance,  and  also  impregnated 
by  the  smell  arising  therefrom,  and  thus  rendered  unmerchantable  ; 
and  many  of  the  bags  and  packages  containing  said  merchandise, 
and  the  contents  thereof,  were  badly  eaten  by  rats  or  other  vermin, 
and  in  other  ways  the  said  cargo  was  so  badly  damaged  by  the 
negligence  of  said  master  and  owners  that  part  of  said  cargo  was 
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wholly  lost  and  other  parts  damaged  to  the  amount  altogether  of  at 
least  $2,000. 

On  the  17th  of  February,  1874,  Qomez  &  Argaimbau  filed  a 

libel  against  the  bark  Carlotta.     It  alleges  that  in  November,  1873, 

the  said  bark  then  lying  in  the  port  of  Tarragona,  in  Spain.  Joaquin 

Ruis  shipped  on  board  of  her  750  bags  of  almonds,  each  weighing 

50   kilogrammes,  and  marked  G.  A.,  and  150  bags  of  filberts,  in 

good  order,  and  well  conditioned,  to  be  transported  by  said  vessel  to 

the  port  of  New  York,  in  like  good  order  and  well  conditioned,  and 

there  delivered    to  order  or  assigns,  he  or  they  paying  fireight 

therefor  according  to  charter  party ;  that  the  master  of  said  vessel 

gave  a  bill  of  lading  therefor,  dated  November  5th,  1873,  which  was 

endorsed  over  to  and  held  by  the  libellants,  who  were  the  consignees 

of  the  cargo  therein  named,  and  entitled  to  demand  and  receive  the 

same ;  thai  in  the  said  month  of  November,  the  said  bark  then  lying 

in  the  port  of  Iviza,  in  Spain,  Wallis  &  Go.  shipped  in  good  order 

and  well  conditioned,  on  board  of  her,  to  be  transported  to  the  port 

of  New  York,  425  bags  of  soft-«helled  almonds,  of  the  Fila  kind, 

marked  F,  weighing  gross  22,588  kilogrammes,  and  also  850  half 

bags  of  soft-shelled  almonds  of  the  Pila  kind,  weighing  gross  22,533 

kilogrammes,  and  marked  G,  and  also  25  barrels  of  capers   in 

vinegar,  marked  1,  and  also  25  barrels  of  capers  in  vinegar,  marked 

3,  to  be  carried  on  board  of  said  bark  to  the  port  of  New  York 

and  there  delivered  in  like  good  order  and  well  conditioned,  (the  acts 

of  God,  and  all  and  every  other  dangers  and  accidents  of  the  seas 

and  navigation  of  whatever  nature  and  kind  excepted,)   unto  the 

libellants  or  their  assigns,  thoy  paying  freight  for  the  said  goods  as 

per  charter  party  dated  New  York,  August  8th,  1873  ;  that  the 

master  of  said  vessel  gave  a  bill  of  lading  therefor,  dated  November 

11th,  1873;  that,  in  ihe  month  of  December,  i873,  the  said  bark 

then  lying  in  the  port  of  Malaga,  R.  M.  Gomez  shipped  in  good 

order  and  well  conditioned,  on  board  of  her,  50  quarter  casks  of 

wine,  marked  R.  M.  Gomez,  114  half  boxes  of  oranges,  marked  R 
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M.  Gomez,  824  quarter  boxes  of  lemons,  marked  R.  M.  Gomez,  95 
boxes  of  lemons,  marked  Jose  Perez,  157  bags  of  almonds,  marked 
R.  M.  Gomez,  and  1200  boxes  of  ^isins  and  200  frails  of  raisins, 
both  marked  R.  M.  Gomez,  to  be  delivered  in  like  good  order  and 
well  conditioned  at  the  port  of  New  York,  the  dangers  of  the  seas 
only  excepted,  unto  the  libellants  or  their   assigns,  they  paying 
freight  therefor  as  per  charter ;  that  the  master  of  said  vessel  gave 
a  bill  of  lading  therefor,  dated  December  2d,  1873;  that  in  the 
monttrof  December,  1873,  R.  M.  Gomez  shipped  in  good  order  and 
well  conditioned  on  board  of  said  bark,  100  bags  of  shelled  almonds, 
marked  G.  A.,  to  be  transported  on  board  of  said  vessel  from 
Malaga  aforesaid  to  the  port  of  New  York,  and  there  delivered  in 
like  good  order  and  well  conditioned,  the  dangers  of  the  seas  only 
excepted,  unto  the  libellants  or  their  assigns,  they  paying  freight 
for  the  same  as  per  charter ;  that  the  master  of  said  vessel  gave  a 
bill  of  lading  therefor  dated  December  4th,  1873 ;  that  the  said 
bark  arrived  in  the  port  of  New  York  and  the  libellants  demanded 
the  delivery  of  said  merchandise  to  them,  but  the  employees  of  said 
bark  took  so  little  and  such  bad  care,  not  only  in  attention  to  said 
vessel^  but  in  putting  said  cargo  on  board,  and  in  stowing  it,  and 
in  the' care  of  it  while  on  board,  and   in  landing  it  in  the  port  of 
New  York,  and  in  the  care  of  it  after  it  was  landed,  that  a  large 
part  of  it  was  badly  stained  by  petroleum  or  some  other  such  sub  • 
stance  and  also  impregnated  by  the  smell  arising  therefrom,  and  the 
bags  and  contents  in  which  said  cargo  was  delivered  were  damaged 
by  being  eaten  by  rats,  and  a  large  part  of  said  cargo  was  wholly 
lost  to  the  libellants  or  only  delivered  in  a  damaged  condition, 
whereby  the  libellants  were  damaged  to  the  amount  of  $2,000  and 
upwards ;  and  that  the  libellants  are  ready  to  pay  said  freight  upon 
the  proper  delivery  of  said  cargo.     The  libel  prays  a  decree  against 
said  bark  for  said  damages. 

The  answer  of  the  owner  of  the  bark  to  the  last  named  libel 
denies  all  its  allegations  as  to  negligence  and  damage  except  the 
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allegation  that  some  of  the  bag^  were  eaten  and  damaged  bj  rats, 
and  alleges  that  the  libellants  were  the  charterers  of  the  bark  under 
the  written  charter  before  mentlpned,  and  that  all  of  the  said  goods 
were  put  on  board  under  said  charter,  and  that  the  provisions  of 
said  charter  and  of  the  bills  of  lading  were  in  all  things  complied 
with  on  behalf  of  said  bark,  and  any  loss  or  damage  or  injury  to  said 
cargo  was  caused  by  perils  excepted  and  without  any  negligence  or 
fault  on  the  part  of  said  bark . 

(1.)  It  is  set  up  in  the  answer  in  the  in  personam.snit,  that 
many  of  the  bag^  and  packages  containing  the  merchandise,  and 
the  contents  thereof,  were  badly  eaten  by  rats  or  other  vermin,  and 
that  such  injury  was  the  result  of  want  of  care  on  the  part  of  the 
master  and  employees  of  the  vessel.  In  the  libel  against  the  ves- 
sel the  allegation  is  only  of  damage  by  rats  to  bags  and  contents  of 
bag^,  through  want  of  care  on  the  part  of  the  employees  of  the  ves- 
sel. On  the  evidence,  a  claim  is  made  for  loss  by  rat  damage,  by 
the  gnawing  by  rats  of  holes  in  some  of  the  bags  cont:iining 
almonds  in  the  shell,  and  by  the  eating  of  some  of  such  almonds 
by  rats,  and  by  the  loss  of  others  of  such  almonds  through  holes 
gnawed  in  such  bags  by  rats.  It  is  contended  on  the  part  of  the 
consignees  that  the  vessel  is  liable  for  the  damage  by  rats,  because 
there  is  no  exception  in  the  charter-party  or  the  bill  of  lading  which 
can  relievo  the  vessel  from  liability  for  such  damage  occurring 
during  the  voyage ;  that  such  damage  is  not  the  act  of  God  or  a 
peril  of  the  sea ;  and  that  the  vessel  is  liable  in  the  absence  of  an 
excepting  clause  in  the  contract.  For  the  vessel,  it  is  contended 
that  a  carrier  is  not  responsible  for  damage  from  natural  causes 
against  which  he  is  unable  to  guard  ;  that  it  is  the  natural  tendency 
of  rats  to  gnaw ;  that  the  vessel  was  fumigated  before  taking  in 
cargo,  and  had  on  board  a  cat  and  a  rat  terrier ;  that  nothing  more 
could  have  been  done ;  and  that  the  rats  were  probably  brought  on 
board  in  the  cargo. 
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The  charter  party  provides  that  the  vessel  shall  be  in  every 
way  fitted  for  the  voyage,  and  specifies  fruit  as  a  contemplated 
cargo.  It  contains  no  other  provisions  which  refer  to  damage  to 
cargo  and  no  provision  as  to  the  giving  of  bills  of  lading.  It  is 
signed  by  both  of  the  parties  to  it.  Three  of  the  four  bills  of  lading 
cover  almonds  in  the  shell  in  bags.  One  of  them  specifies  750  bags 
of  soft  almonds  in  the  shell,  as  received  on  board  in  good  condition, 
and  the  master  by  it  promises  and  undertakes,  ^^  God  taking  me  in 
safety  with  the  said  vessel  to  the  said  port,  to  deliver  in  the  same 
terms."  The  second  specifies  425  bags  and  850  half  bags  of  soft- 
shell  almonds  as  shipped  in  good  order  and  well  conditioned  in  and 
upon  the  vessel,  and  states  that  they  are  to  be  delivered  in  the  like 
good  order  and  well  conditioned,  ^'tbe  acts  of  God,  the  King's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers  and  navigation,  of  whatever  nature  and  kind  soever, 
excepted."  The  third  specifies  157  bags  of  almonds,  as  shipped  in 
good  order  and  well  conditioned  on  board  the  vessel,  and  states  th;it 
they  are  to  be  delivered  in  the  like  good  order  and  well  conditioned, 
^'  the  dangers  of  the  seas  only  excepted." 

In  the  case  of  Aymar  v.  Astor,  (6  Cmoen,  267),  the  owners 
of  a  vessel  were  sued  for  damages  sustained  by  the  owner  of  goods 
shipped  on  board  of  it  through  the  destruction  of  them  by  rats. 
The  bill  of  lading  signed  by  the  master  stated  that  the  goods  were 
to  be  delivered  in  good  order  and  well  conditioned,  ^'  the  dangers  of 
the  seas"  excepted.  At  the  trial,  evidence  was  given  on  the  ques- 
tion whether  the  vessel  was  prudently  managed  for  the  avoiding  of 
rats  or  whether  the  master  had  been  negligent  in  that  respect,  but 
the  Court  charged  the  jury  that  the  defendants  were  common  carriers, 
and  liable  as  such  for  damage  done,  unless  by  the  act  of  God,  or 
the  perils  of  the  sea,  excepted  in  the  bill  of  lading,  and  that 
damage  by  rats  was  not  a  peril  of  the  sea.  On  a  writ  of  error  the 
Supreme  Court  held  that  the  master  of  a  vessel  is  not  responsible,  like 
a  common  carrier,  for  all  losses,  except  they  happen  by  the  act  of 
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God,  or  the  enemies  of  the  country  ;  and  that  it  ought  to  have  been 
submitted  to  the  jury,  whether  the  master  had  used  ordinary  care 
and  diligence  in  carrying  the  goods  in  question.  This  exception 
in  favor  of  a  carrier  by  water  is  repudiated  by  the  same  Court  in 
M'Arihtir  v.  Sears,  (21  WerideU,  190),  and  the  statement  of  the 
exception  in  Aymar  y,  Astor  is  called  a  dictum.  See  also  Alien 
V.  SewaU,  (2  Wend.,  827). 

In  Laveroni  v.  />/i/ry,  (16  Eng.  Law  ^  Eq.  Rep,,  510),  in 
1853,  cheese  was  shipped  in  a  general  ship,  under  bills  of  lading, 
whereby  the  master  bound  himself  to  deliver  the  cheese  free  from 
damage,  **the  act  of  God,  the  Queen's  enemies,  fire  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,"  etc., 
"  excepted."  The  cheese  was  eaten  and  damaged  by  rats,  on  the 
voyage.  The  master  had  two  cats  on  board,  and  it  was  contended 
by  the  owners  of  the  vessel  that  it  was  for  the  jury  to  say  whether 
the  keeping  of  the  cats  relieved  the  defendants  from  the  charge  of 
negligence.  The  Court,  at  the  trial,  held  that  the  cjuestion  was  not 
one  for  the  jury,  and  instructed  the  jury  that  damage  by  rats  was 
not  within  the  exception  contained  in  the  bills  of  lading,  and  that, 
if  the  cheese  had  been  eaten  and  damaged  by  rats  in  the  course  of 
the  voyage,  the  defendants  were  liable.  On  a  motion  by  the 
defendants  for  a  new  trial  the  Court  of  Exchequer  said  :  "We  are 
of  opinion  that  this  direction  was  right  By  the  law  of  England, 
the  master  and  owner  of  a  general  ship  are  common  carriers  for 
hire  and  responsible  as  such.  This,  according  to  the  well-known 
rule,  renders  them  liable  for  every  damage  which  occurs  during  the 
voyage,  except  that  caused  by  the  act  of  God  and  the  Queen's 
enemies.  They,  however,  almost  universally  receive  goods  under 
bills  of  lading  signed  by  the  master,  and,  in  such  case,  the  liability 
depends  upon  and  is  governed  by  the  terms  of  the  bill  of  lading, 
it  being  the  express  contract  between  the  parties— the  owner  of  the 
goods  on  the  one  hand  and  the  master  and  owner  of  the  ship  on  the 
other."     As  tx)  the  exception  in  the  bills  of  lading,  the  Court  said  • 
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'^  The  true  qaestion  is,  whether  damage  bj  rats  &11s  .within  this 
exception,  and  we  are  dearly  of  opinion  that  it  does  not.  The 
only  part  of  tlie  exception  ander  which  it  possibly  could  be  contended 
to  fall,  is  as  a  danger  or  accident  of  the  sea  and  navigation ;  but 
this,  we  think,  includes  only  a  danger  or  accident  of  the  sea  or 
navigation  properly  so  called,  namely,  one  caused  by  the  violence 
of  the  winds  and  waves  (a  vis  major)  acting  upon  a  seaworthy 
and  substantial  ship,  and  does  not  cover  damage  by  rats,  which  is  a 
kind  of  destruction  not  peculiar  to  the  sea  or  navigation,  or  arising 
directly  from  it,  but  one  to  which  such  a  commodity  as  cheese  is 
equally  liable  in  a  warehouse  on  land  as  in  a  ship  at  sea  "  l^he 
Court  further  said,  that  the  only  true  rule  for  ascertaining  with 
accuracy  and  certainty  the  liability  of  the  master  and  owner  of  a 
general  ship  is,  *'  thai  prima  facie  he  is  a  common  carrier,  but  that 
his  responsibility  may  be  either  enlarged  or  qualified  by  the  terms 
of  the  bill  of  lading,  if  there  bo  one,  and  that  the  question  whether 
the  defendant  is  liable  or  not,  is  to  be  ascertained  by  the  terms  of 
this  document,  when  it  exists." 

In  the  case  of  The  Fame,  in  this  Court,  in  1861,  a  vessel 
was  libelled  to  recover  for  the  damages  sustained  by  the  loss  of  part 
of  a  cargo  of  coffee  firom  Rio  Janeiro,  by  the  gnawing  of  the  pack- 
ages by  rats,  on  the  voyage.  The  coffee  was  carried  under  a  bill 
of  lading  which  excepted  '^the  dangers  and  accidents  of  the  seas 
and  navigation."  It  was  set  up  in  defence  that  the  vessel  had  two 
cats  on  board,  and  that,  in  view  of  that  fiict,  the  damage  by  the 
rats  was  covered  by  the  exceptions.  The  Court  (Shipman,  J.) 
reviewed  the  authorities  and  adopted  the  view  that  damage  by  rats 
was  not  a  peril  of  the  sea,  but  was  damage  arising  from  the 
negligence  of  the  carrier,  and  might  be  prevented  by  due  care,  and 
was  within  the  control  of  human  prudence  and  sagacity.  Inde- 
pendently of  that  view,  the  Court  was  of  opinion  that  the  master 
of  the  vessel  had  not  proved  due  diligence  on  his  part,  because,  it 
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being  shown  that  Rio  Janeiro  was  a  very  bad  port  for  rats,  it  was 
not  proved  that  he  had  fumigated  his  vessel. 

In  the  case  of  The  Miletus^  (5  Blatchf.  C.  C.  /?.,  885),  in 
the  Circuit  Court  for  this  District,  in  1866,  it  was  held  by  Mr. 
Justice  Nelson,  '^that  damages  occasioned  by  vermin,  on  board  of 
a  ship,  to  a  cargo,  in  the  course  of  a  voyage,  are  not  the  result  of 
a  peril  of  the  sea,  or  of  any  of  the  dangers  or  accidents  of  navi- 
gation, within  an  exception  to  that  effect  in  a  bill  of  lading,  but  are 
damages  for  which  the  ship  and  its  owner  are  liable,  as  insurers  of 
the  safe  conveyance  of  the  cargo." 

In  Kay  v.  Wheeler,  {Law  Rep.,  2  C.  P.,  802),  in  1867, 
in  the  Exchequer  Chamber,  on  error  from  the  Common  Pleas, 
coffee  was  shipped  under  a  bill  of  lading  which  excepted  ''the  act 
of  God,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers  and  navigation,  of  what  nature  and 
kind  soever."  The  bags  were  gnawed  by  rats  during  the  voyage 
and  the  contents  were  partly  eaten  and  damaged  by  them.  The 
vessel  had  on  board  during  the  time  she  was  at  the  place  of  ship- 
ment, and  on  leaving  that  place,  two  cats  and  two  ferrets,  and  the 
vessel  had  before  leaving  that  place  been  cleared  of  rats  by  a 
professed  rat-killer,  and  every  possible  precaution  was  taken  to 
keep  rats  out  of  the  vessel  after  that.  It  was  contended  for  the 
defendants  that  the  injury  by  rats  was  a  peril  of  navigation, 
because  it  was  a  danger  which  could  not  be  provided  against,  as  it  had 
been  shown  that  the  defendants  had  used  every  possible  means  to 
prevent  the  injury  to  the  goods.  The  Court  held  that  the  question 
depended  on  the  contract  contained  in  the  bill  of  lading ;  that  the 
defendants  had  thereby  bound  themselves  to  deliver  the  eoods  in  the 
good  order  and  condition  in  which  they  were  shipped,  except  in  the 
four  cases  therein  specified ;  that  damage  by  rats  was  not  within  any 
one  of  those  exceptions;  that  the  defendants  had  delivered  the  goods 
ill  a  very  different  condition  firom  that  in  which  they  received  them, 
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and  had,  therefore,  broken  their  contract ;  and  that  the  plaintiflb 
were  entitled  to  recover. 

In  the  recent  case  of  Nugent  v.  Smith,  {Law  Rep,,  1 
C  P.  i>.,  19),  it  is  laid  down  as  the  true  rule,  that  **every  ship- 
owner or  master  who  carries  goods  on  board  his  vessel  for  hire,  is, 
in  the  absence  of  express  stipulation  to  the  contrary,  subject,  by 
implication,  by  the  common  law  of  England,  adopting  the  law  of 
Rome,  by  reason  of  his  acceptance  of  the  goods  to  be  carried,  to  the 
liability  of  an  insurer,  except  as  against  the  act  of  God,  or  the 
Queen's  enemies ;''  and  that  '^it  is  not  only  such  shipowners  as 
have  made  themselves  in  all  senses  common  carriers  who  are  so 
liable,  but  all  ship  owners  who  carry  goods  for  hire,  whether  inland, 
coastwise  or  abroad,  outward  or  inward." 

In  the  present  case,  the  shippers  having,  notwithstanding  the 
charter  party,  accepted  bills  of  lading  for  the  goods  and  brought 
suit  thereon,  and  the  owner  of  the  vessel  having,  notwithstanding 
the  charter  party,  entered  into  special  contracts,  through  the  master, 
by  means  of  the  bills  of  lading,  in  respect  to  the  carriage  and  delivery 
of  the  goods,  the  bills  of  lading  must  be  regarded  as  the  contracts 
by  which  the  rights  of  the  parties  are  to  be  governed,  so  far  as 
respects  the  matters  provided  for  therein.  There  is  nothing  in  the 
bills  of  lading,  in  respect  to  the  carriage  and  delivery  of  the  cargo 
covered  by  them,  that  is  inconsistent  with  anything  in  the  charter 
party.  As  regards  a  contract  in  a  bill  of  lading  for  the  carriage 
and  delivery  of  cargo  covered  by  it,  it  must  be  regarded  as  settled 
by  the  case  of  Clark  v.  Barnwell,  (12  Hmoard,  272),  that  where 
a  bill  of  lading  admits  the  shipment  of  cargo  in  good  order,  and 
binds  the  carrier  to  deliver  the  same  in  like  good  order,  certain 
'specified  damages  and  accidents  excepted,  the  carrier  may  be 
answerable  for  damage  to  the  goods,  although  no  negligence  on  his 
part  be  shown,  unless  he  brings  the  case  within  a  damage  or  accident 
so  excepted ;  that,  in  considering  whether  the  carrier  is  liable  for  a 
particular  damage,  the  question  is  not  whether  it  happened  by 
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reason  of  the  ncgligenoe  of  the  persons  in  the  employ  of  the  carrier, 
but  whether  it  was  occasioned  by  any  of  those  causes  which,  either 
according  to  the  general  rules  of  law,  or  the  particular  stipulations 
of  the  parties,  aflford  an  excuse  for  the  non-performance  of  the  con  • 
tract ;  and  that,  after  damage  to  the  goods  has  been  established,  the 
burden  lies  on  the  carrier,  in  the  case  of  such  a  bill  of  lading,  to 
show  that  such  damage  was  occasioned  by  one  of  the  perils  from 
which  he  was  exempted  by  the  bill  of  lading.  This  principle  is 
also  held  in  Transportation  Co.  v.  Downer,  (11  Wallace,  129). 
It  is  the  same  principle  as  that  decided  in  Laveroni  v.  Drury  and 
in  Kay  v.  Wheeler. 

In  the  present  case  the  bills  of  lading  which  cover  almonds  in 
the  shell  in  bags  admit  that  the  goods  were  received  on  board  in 
good  condition,  and  undertake  that  they  shall  be  delivered  in  like 
good  order.  In  two  of  them  there  are  specified  exceptions,  but  loss 
or  damage  by  rats  is  not  within  any  of  the  exceptions  specified.  It 
is  not  an  act  of  God,  nor  is  it  a  danger  or  accident  of  the  sea.  The 
definition  of  the  expression  ^ 'the  act  of  God"  is  well  given  in  iVti- 
gent  v.  Smith,  {supra,)  thus :  /'The  damage  or  loss  in  question 
must  have  been  caused  directly  and  exclusively  by  such  a  direct 
and  sudden  and  violent  and  irresistible  act  of  nature  as  the  defend- 
ant could  not,  by  any  amount  of  ability,  foresee  would  happen,  or,  if 
he  could  foresee  that  it  would  happen,  could  not,  by  a^ny  amount  of 
care  and  skill,  resist,  so  as  to  prevent  its  effect  It  lies  upon  the 
defendant  to  show  that  a  damage  or  loss  for  which  he  would  other- 
wise be  liable  is  brought  within  this  exception."  It  is  impossible 
to  say  that  no  human  ability  could  have  prevented  the  presence  of 
rats  on  the  vessel,  or  could  have  rid  the  vessel  of  rats.  It  is  alleged 
that  the  vessel  had  on  board  a  cat  and  a  rat  terrier,  and  that  she 
was  fumigated  or  smoked  in  Barcelona  before  she  took  on  board 
any  cargo.  But  the  cat  and  the  terrier  could  have  been  of  but 
little  service  in  catching  rats  which  were  down  in  the  hold  among 
the  cargo.     As  to  the  fumigation,  the  presence  of  rats  after  fiimi- 


JANUARY,  im.  13 


The  Bark  Carlotta. 


gation  most  be  accepted  as  evidence  that  the  famigation  was  not  so 
thorough  and  eflfective  as  to  destroy  all  rats.  The  fact  that  no  rats 
were  seen,  after  the  famigation,  until  after  the  vessel  left  Malaga, 
and  that  thej  were  known  to  be  on  board  after  she  left  Malaga,  is 
not  safficient  evidence  that  thej  were  not  on  board  before  the  fami- 
gation, or  that  the  famigation  was  effective,  or  that  the  rats  were 
not  on  board  from  Barcelona  to  Malaga,  or  that  thej  came  on  board 
at  Malaga.  There  is  evidence  that  there  were  rats  on  board  on 
the  voyage  from  New  York  to  Barcelona,  and  there  is  no  evidence 
that  the  rats  came  on  board  in  the  cargo  of  frait.  The  fact  that 
the  vessel  was  in  the  stream  when  she  received  her  cargo  at  Barce- 
lona and  at  Iviza,  does  not  go  to  show  that  she  was  free  from  rats  at 
Barcelona.  In  a  word,  it  is  not  shown  that  the  vessel  could  not, 
by  any  amount  of  care  and  skill,  have  been  rid  of  the  rats.  As  to 
perils  of  the  sea,  the  eating  of  almonds  by  rats,  or  the  gnawing  of 
holes  in  bags  by  rats,  is  not  a  thing  peculiar  to  the  sea  or  to  navi- 
gation, or  arising  directly  from  navigation,  for  rats  do  those  things 
en  land  as  well  as  in  a  vessel  at  sea. 

I  think  there  is  satisfactory  evidence  that  the  rats  did  damage 
by  gnawing  holes  in  the  bags.  What  was  the  extent  of  the  loss  of 
and  damage  to  bags  and  almonds  by  such  gnawing  is  another 
question. 

(2.)  It  is  claimed  that  there  was  damage  to  the  cargo  by  its 
contact  with  petroleum,  and  by  its  being  impregnated  with  the 
odor  of  petroleum.  Full  notice  is  given  in  the  charter  party  that 
the  vessel  was,  at  the  time  of  the  making  of  the  charter  party, 
bound  on  a  voyage  from  New  York  to  Bai*celona,  with  a  cargo  of 
refined  petroleum  in  barrels,  and  it  is  provided  in  the  charter  party 
that  the  homeward  cargo  may  be  fruit,  and  that  the  vessel  is  '^  to 
be  cleaned  as  customary  previous  to  loading  homeward  cargo." 

It  is  not  to  be  presumed  that  Gomez  k  Arguimbau,  persons 
experienced  in  the  trade  in  question,  would  have  arranged  to  bring 
home  a  cargo  of  fruit  in  a  vessel  which  had  carried  out  a  cargo  of 
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petroleum  in  barrels,  unless  they  bad  understood  tbat  a  cleaning  of 
the  vessel  in  the  customary  manner,  after  the  discharge  of  the  cargo 
of  petroleum,  would  have  enabled  the  vessel  to  bring  home  the  cargo 
of  fruit  in  good  order,  free  from  stains  of,  or  the  odor  of,  petroleum. 
The  evidence  is  very  distinct  that  the  almonds,  more  or  less  of 
them,  were  found,  on  their  arrival  here,  to  be  impregnated  with  the 
taste  and  smell  of  petroleum,  so  as  to  lessen  their  value,  and  that 
such  taste  and  smell  came  from  the  petroleum  which  was  in  the 
vessel.  There  is  not,  in  any  of  the  bills  of  lading,  any  exception 
as  to  petroleum  damage.  But  the  rights  of  the  parties,  so  &r  as 
petroleum  damage  is  concerned,  must  be  governed  by  the  provisions 
of  the  charter  party  as  to  petroleum.  The  efifoct  of  the  provisions 
of  the  charter  party  is,  that,  the  vessel  being  about  to  carry  out 
petroleum  in  barrels,  she  shall,  if  ^^  cleaned  as  customary"  before 
loading  the  return  cargo  of  fruit,  not  be  liable  for  damage  by  petro- 
leum to  such  return  cargo  ;  and  that  Gomes  &  Arguimbau,  having 
notice  of  such  carriage  of  petroleum,  take  the  risk  of  damage  to 
such  return  cargo  from  the  petroleum,  if  the  vessel  be  cleaned  in 
the  customary  manner  before  loading  such  return  cargo.  Much 
testimony  has  been  taken  as  to  the  manner  in  which  the  vessel  was 
cleaned.  But  the  evidence  is  very  clear  that  vessels  which 
have  carried  out  petroleum  in  packages  do,  after  being  cleaned  in 
a  proper  manner,  bring  back  cargoes  of  such  fruit  as  this  vessel  had, 
without  the  fruit  being  damaged  by  having  the  taste  or  odor  of 
petroleum.  The  &ct  of  such  damage  in  the  present  case  must  be 
accepted  as  evidence  that  this  vessel  was  not  cleaned  in  the  cus- 
tomary or  proper  manner.  The  master  of  this  vessel  had  never 
carried  a  cargo  of  petroleum  before,  and  had  never  seen  a  ship 
cleaned  that  had  carried  petroleum,  and  made  inquiries  of  another 
master  as  to  the  mode  of  cleaning.  It  does  not  alter  the  case  that 
some  or  all  of  the  damage  may  have  arisen  from  the  sweat  of  the 
hold  dropping  upon  the  cargo.  The  complaint  is  not  that  the  cargo 
was  damaged  by  being  wet  or  that  it  became  musty  therefrx>m,  but 
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that,  whether  the  water  of  the  sweat  was  the  vehicle  or  DOt,  the 
taste  and  odor  of  the  petroleum  were  conveyed  to  and  left  with  the 
cargo,  when  that  would  not  have  happened  if  the  vessel  had  been 
properly  cleaned.  The  sweat  and  the  water  thereof  would  have 
produced  no  damage  if  they  had  not  been  conveyers  of  petroleum 
taste  and  odor,  and  they  would  not  have  conveyed  such  taste  and 
odor  if  the  vessel  had  been  thoroughly  cleaned  in  the  proper  and 
customary  manner.  In  Clarfc  v.  Barnwell  the  damage  was  mould 
and  mildew  caused  by  the  sweat  of  the  hold,  a  peril  of  the  sea. 
The  libellants  in  that  case  failed  to  show  that  the  damage  could 
have  been  prevented  by  the  use  of  proper  precautionary  measures, 
or  that  there  had  been  a  neglect  of  the  customary  methods  of  pre- 
vention. But  in  the  present  case,  it  is  established,  I  think,  that 
the  petroleum  damage  would  not  have  occurred  if  the  customary 
and  proper  mode  of  cleaning  the  vessel  had  been  thoroughly  used, 
whether  the  damage  arose  from  dunnage  saturated  or  impregnated 
with  petroleum,  or  from  the  presence  of  petroleum  in  the  bilge 
water,  or  from  the  conveyance  of  petroleum  or  its  ingredients  by 
the  water  of  the  sweat  of  the  hold. 

(3.)  As  to  all  the  merchandise  that  is  alleged  to  have  been 
damaged  by  rats  or  petroleum,  except  the  almonds  not  in  the  shell, 
it  appears  that  such  merchandise  was  sold  by  Gomez  k  Arguimbau 
to  arrive,  for  a  price  based  on  undamaged  goods,  and  that  the  pur- 
chasers have  paid  that  price  in  full  to  Qomez  &;  Arguimbau.  The 
damage  alleged  in  the  libel  filed  by  Gomez  &  Arguimbau  is  a 
damage  to  themselves.  It  is  contended,  for  the  vessel,  that  they 
cannot  recover  any  such  damage  in  respect  to  the  merchandise  for 
which  they  were  so  paid  a  sound  price,  for  the  reason  that  they 
have  sustained  no  damage.  While  it  is  true  that  prima  facie  the 
consignee*  of  goods  under  a  bill  of  lading  has  the  legal  title  to  and 
a  beneficial  interest  in  the  goods  and  may  sue  the  carrier  for  the 
non-delivery  thereof  ,(Lairrence  v.  MbUum^  17  Howardj  100  ; 
McKinlay  v.  Morrish,  21  /rf.,  355),  yet  such  prima  facie  right 
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of  action  may  be  displaced.  {Chrove  v.  Brien,  8  Howard  429  ; 
Lawrence  v.  Minitirn,  supra  )  In  the  present  case  the  goods 
were  the  property  of  Gomez  &  Argaimbaa,  when  shipped.  They 
sold  them  to  arrive,  it  is  true,  but  it  is  not  shown  that  the  right  of 
property  and  the  right  of  possession  were  not  in  them  when  the 
breach  of  contract,  or  neglect  of  duty,  complained  of,  occurred. 
The  contract  of  the  master  in*  the  bills  of  lading  was  with  Gromez 
k  Arguimbau,  or  their  assigns,  and  it  is  not  shown  that  the  bills 
of  lading  were  ever  formally  assigned  or  endorsed  by  Gomez  k 
Arguimbau.  I  am  of  opinion,  therefore,  that  Gomez  &  Arguimbau 
can  maintain  the  action. 

(4. )  If  any  sum  of  money  has  been  received  either  by  Gomez 
&  Arguimbau  or  by  any  purchaser  from  them,  from  the  Govern- 
ment, as  a  rebate  of  duties  for  loss  or  damage  in  respect  of  any 
goods  as  to  which  an  allowance  shall  be  found  due  for  loss  or 
damage  in  the  suit  brought  by  Gomez  &;  Arguimbau,  they  must 
be  charged  with  such  sum. 

(5.)  A  failure  on  the  part  of  the  vessel  to  deliver  some  of 
the  cargo  is  admitted,  the  cause  of  the  failure  not  being  due  to 
either  rats  or  petroleum.  In  the  suit  brought  by  the  owner  of  the 
vessel,  there  will  be  a  reference  to  ascertain  what  cargo  was  not 
delivered,  and  its  value,  and  the  reference  m\\  cover  such  goods, 
if  any,  as  were  not  delivered  because  of  the  action  of  rats  or  petro- 
leum, as  well  as  those  which,  for  any  other  reason,  were  not 
delivered.  Such  value,  when  ascertained,  will  be  deducted  from 
the  amount  remaining  due  on  the  charter  party,  and  there  will  be 
a  decree  for  the  remainder. 

(6.)  In  the  suit  brought  by  Gomez  k  Arguimbau,  there  will 
be  a  reference  to  ascertain  the  amount  of  the  damage  by  rats  or  the 
taste  or  odor  of  petroleum,  to  such  of  the  cargo  as  was  delivered. 

(7.)     The  question  as  to  the  costs  in  both  suits  is  reserved. 

Beebe,  Wilcox  ^  HobbSy  for  Gomez  k  Arguimbau. 

Benedict^  Taft  ^  Benedict^  for  Bliss  and  the  Carlotta. 
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IN  THE  MATTER  OF  ALBERT  ALSBERG  AND  JOSEPH 

JORDAN,  BANKRUPTS. 

Voluntary  BANKRrrrci .  —Adjudication. — Composition. 

When*  a  petition  in  voluntarj'  bankruptcy  was  flkni,  and  the  debtor  thereafter, 
>)efore  an  adjudication,  Itegan  proceedings  for  a  composition  under  the  Act 
of  June  22<1,  1874,  an  adjudication  ought  not  to  be  made  merely  liecause 
certain  creditors  ask  for  it.  if  the  debtor  does  not  ask  for  it. 

Albert  Alsberg  and  Joseph  Jordan  had  filed  a  petition  in 
voluntary  bankruptcy.  Before  an  adjudication  of  bankruptcy  was 
made,  they  commenced  proceedings  for  a  composition  under  the  Act 
of  June  22d,  1874.  Certain  creditors  applied  to  the  register  to 
make  such  adjudication.  The  debtors  opposed  it  The  register 
decided  that  he  had  the  right  to  make  such  adjudication  and  that 
it  was  his  duty  to  do  so,  if  the  proof  before  him  was  sufficient. 
Before  he  did  so,  the  question  was  certified  to  the  Court, 

W,  B.  Homblower,  for  the  creditors. 
A.  Blumenstiel,  for  thedebtois. 

Blatchford,  J.  While  there  is  no  want  of  power,  perhaps,  to 
make  the  adjudication,  I  do  not  think  it  ought  to  be  made  unless 
the  debtors  ask  to  have  it  made,  this  being  a  voluntary  case,  if  pro- 
ceedings for  a  composition  have  been  commenced  by  the  debtors, 
under  the  Act  of  1874. 
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WILLIAM  T,  CARLISLE,  ASSIGNEE  IN  BANKRUPTCY 
OF  HENRY  WILSON  vs.  JOSEPH  M,  DAVIS  AND 
DAVID  M.  DAVIS.    INEQUITY. 

Chattel  Mortgage.— Renewal  of  it,  as  againbt  Assignee  in  Bankruitcy 

OF  Mortgagor. 

As  against  a  chattel  mortgage,  the  assignee  in  bankruptcy  of  the  mortgagor 
cannot  be  heard  to  claim  that  the  mortgage  is  invalid  because  it  was  not 
renewed  under  the  statute  of  New  York  in  regard  to  renewing  chattel 
mortgages  as  against  creditors  and  purchasers,  if  it  was  valid  when  the 
proceedings  in  bankruptcy  were  commenced. 

BLatghford,  J.  The  burdenof  proof  is  on  the  plaintiff  to  estab- 
lish affirmatively  the  allegations  of  the  bill.  I  think  the  plaintiff  fails 
to  show  that  Joseph  M.  Davis  violated  his  agreement,  and  fails  to 
show  that  he  did  not  transfer  the  good  will  of  his  business  to  the 
bankrupt,  and  &ils  to  show  that  he  caused  such  good  will  to  be  given 
to  other  parties,  and  feils  to  show  that  he  induced  any  customer  of 
his  not  to  give  his  business  to  the  bankrupt,  and  fails  to  show  that 
he  depreciated  the  business  of  the  bankrupt,  and  fails  to  show  that 
he  was  or  is  indebted  to  the  bankrupt  or  his  estate. 

The  note  and  mortgage  were  given  May  21st,  1875.  The  note 
was  due  in  one  year.  The  bill  in  this  case  was  filed  June  10th, 
1876.  The  point  is  made,  that  the  mortgage  became  void  because 
it  was  not  properly  renewed  under  the  statute  of  the  State  of  New 
York,  within  one  year.  But,  the  petition  in  bankruptcy  was  filed 
on  the  19th  of  January,  1876,  and,  on  the  2d  of  March,  1876,  the 
assignment  to  the  assignee  in  bankruptcy  was  made,  conveying  to 
him  the  estate  and  property  which  the  bankrupt  had  on  the  19th 
of  January,  1876.  The  assignee  acquired  nothing  more  than  the 
rights  which  the  bankrupt  had  on  that  day,  except  as   respects 
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property  conveyed  by  the  baokrupt  in  firaad  of  his  creditors,  and 
except  as  respects  property  conveyed  in  direct  contravention  of  the 
bankruptcy  statute.  As  regards  the  subject  matter  of  this  suit,  the 
assignee  stands  in  no  different  position  from  that  which  the  bankrupt 
himself  would  occupy  if  there  had  been  no  bankruptcy.  The  bank- 
rupt could  not  be  heard  to  claim  that  the  mortgage  is  invalid  as 
against  him  because  it  was  not  renewed,  and  the  assignee  occupies 
no  better  or  different  position.  By  section  5,046  of  the  Revised 
Statutes,  the  assignee  acquires  the  rights  of  action  which  the  bank- 
rupt had  for  property,  and  the  rights  which  the  bankrupt  had  to 
redeem  property,  and  the  like  right  to  sue  for,  recover  and  defend 
property,  which  the  bankrupt  might  have  had  if  no  assignment  had 
been  made.  By  section  5,047  the  assignee  is  given  the  like  remedy 
to  recover  the  effects  of  the  bankrupt  in  his  own  name  as  the  bank- 
rupt might  have  had  but  for  the  assignment  and  the  bankruptcy.  In 
respect  to  the  property  covered  by  the  mortgage  in  this  case,  all  the 
right  which  the  bankrupt  had  and  which  the  assignee  acquired,  on 
the  proo&  in  this  case,  was  the  right  to  hold  the  property  subject  to 
the  mortgage  and  to  redeem  the  property  from  the  mortgage  by 
paying  the  amount  due  on  it  according  to  its  terms.  An  assignee 
in  bankruptcy  is  not  a  creditor  or  a  purchaser,  within  the  language 
of  the  statute  of  New  York  in  regard  to  the  renewing  of  chattel 
mortgages,  so  as  to  require  that  a  mortgage  which  is  valid  when 
the  proceedings  in  bankruptcy  are  commenced,  shall,  in  order  to 
have  it  continue  valid,  as  against  such  assignee,  be  renewed  in  the 
manner  prescribed  by  such  statute,  after  the  proceedings  in  bank- 
ruptcy are  commenced. 

The  bill  must  be  dismissed,  with  costs  to  be  paid  out  of  the 
funds,  if  any,  in  the  hands  of  the  assignee,  other  than  the  proceeds 
of  the  mortgaged  property,  and  the  injunction  heretofore  granted 
must  be  dissolved. 

H.  B.  Phi&rick,  for  the  plaintiff. 

M.  Laird^  for  the  defendants. 
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Collision  in  East  Rivrr.— Steamers  on  (-rossing  Courses.— Whistles. 

The  tug  S.  J.  C.  was  going  down  the  East  River,  on  August  2l8t,  1874,  bound 
for  the  North  River.  *  The  tug  E.  H.  C.  was  coming  from  the  North  River 
into  the  East  River,  heading  toward  Har1)eck*8  stores  in  Brooklyn.  The 
E.  H.  C.  blew  one  whistle,  and  got  no  answer,  but  kept  on  her  course. 
Soon  after  she  blew  another  single  whistle,  and  gave  four  bells  and  backed 
hard.  The  8.  J.  C.  blew  two  whistles  as  soon  as  she  saw  the  E.  H.  C, 
and  then  gave  four  bells  to  stop  and  back.  The  S.  J.  C.  was  injured  by 
the  collision,  and  was  beached  on  Governor's  Island : 

Held,  That  the  courses  of  the  two  tugs  were  crossing,  and  it  was  the  duty  of 
the  S.  J.  C.  to  keep  out  of  the  way  of  the  E.  H.  C\,  and  of  the  E.  H.  C.  to 
keep  her  course ; 

Tliat,  although  the  E.  H.  C.  got  no  response  to  her  first  signal  of  one  whistle, 
she  had  a  right  to  keep  on ; 

That  the  pilot  of  the  8.  J.  C.  did  not  see  the  E.  H.  C.  as  soon  as  he  should 
have  s(?en  her,  or  as  soon  as  the  E.  H.  C.  saw  the  S.  J.  C.; 

That  the  E.  U.  C.  was  not  in  fault. 

This  action  was  brought  by  the  owners  of  the  tug  Samuel  J. 
Christian,  to  recover  damages  resulting  from  a  collision  with  the 
tug  E.  H.  Coffin,  in  the  East  River,  on  August  2l8t,  1874. 
The  libel  alleged  that  the  Christian  was  headed  down  the  East 
River  towards  the  North  River,  there  being  a  tow  outside  of  her, 
headed  the  same  way.  When  opposite  Pier  5,  the  Coffin  was  seen 
off  Pier  2,  bound  on  a  course  which  would  have  carried  her  inside 
of  the  Christian.  The  Christian  blew  two  whistles,  which  was 
answered  by  one.  The  Christian  stopped  and  backed,  and,  when 
opposite  Pier  4,  the  Coffin,  having  kept  on  under  full  headway  and 
continuing  to  increase  her  distance  firoih  the  dock,  struck  the  Chris- 
tian on  the  stai'board  side  of  her  stem. 
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The  answer  allied  that  the  Coffin  was  proceeding  slowly  up 
the  East  River,  heading  toward  the  Harbeck  stores,  in  Brooklyn : 
that,  when  about  500  fiset  off  Pier  2,  the  Christian  was  seen  off 
Pier  6,  heading  down  stream,  on  a  course  which  would  have  carried 
her  inside  of  the  Coffin.  The  Coffin  blew  one  whistle,  which  was 
not  answered.  There  was  a  large  tow  about  50  feet  abreast  of  the 
Coffin  on  the  starboard  side,  also  bound  up  the  river.  The  Christian 
then  suddenly  sheered  to  the  Brooklyn  side,  across  the  Coffin's 
bows.  The  Coffin  was  then  stopped  and  backed,  but  a  collision  took 
place. 

Blatghford,  J.  I  think  that  the  weight  of  the  evidence  is 
that  the  courses  of  the  two  tugs  were  crossing.  Therefore,  it  was 
the  duty  of  the  Christian  to  keep  out  of  the  way  of  the  Coffin,  and 
the  duty  of  the  Coffin  to  keep  her  course.  Although  the  Coffin 
got  no  response  to  her  first  signal  of  one  whistle,  yet  she  had  a  right 
then  to  keep  on,  for  she  had  a  right  to  suppose  that  she  was  seen 
by  the  Christian,  and  that  the  Christian  would,  in  season,  take 
measures  to  avoid  her;  and  her  signal  of  one  whistle  was  an  indica- 
tion that  she  was  intending  to  do  what  the  law  required  her  to  do, 
that  is,  keep  her  course  and  not  change  it.  When  the  Coffin  saw 
that  the  Christian  was  not  taking  proper  measures  to  avoid  her, 
the  Coffin  blew  another  single  whistle,  and  gave  four  bells  and 
backed  hard.  After  blowing  the  second  single  whistle  the  pilot 
of  the  Coffin  heard  a  signal  of  two  whistles  from  the  Christian. 
The  pilot  of  the  Christian  says  that  he  blew  those  two  whistles  as 
soon  as  he  saw  the  Coffin ;  that,  after  that,  he  heard  one  whistle 
from  the  Coffin :  and  that  then  he  gave  four  bells  for  the  Christian 
to  stop  and  back.  It  is  quite  clear  that  the  pilot  of  the  Christian 
did  not  see  the  Coffin  as  soon  as  he  should  have  seen  her,  or  as  soon 
as  the  Coffin  saw  the  Christian,  and  that  accounts  for  the  Christian's 
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not  in  time  taking  proper  measures  to  keep  out  of  the  way  of  the 
Coffin.     I  see  no  &ult  on  the  part  of  the  Coffin. 
The  libel  must  be  dismissed,  with  costs. 

Beebe,  Wilcox  ^  Hobbs,  for  the  libellants. 

R.  D.  Benedict  and  A,  Stewart^  for  the  claimants. 
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Official  Bond. — Substitution  of  New  Bond. — Approval.— Liability  of 

Sureties. 

H.,  a  pension  agent  who  had  given  an  official  bond,  received  permission  to 
substitute  a  new  bond ;  which  he  did,  but  the  bond  was  not  approved  by 
the  Secretary  of  the  Interior  for  two  months  thereafter.  Two  days  after  the 
approval,  H.  resigned,  and  upon  a  settlement  of  his  accounts  with  the 
Department  was  found  indebted  to  the  amount  of  $6000,  for  which  suit  was 
brought  against  the  sureties  on  the  first  bond : 

Held,  That  the  approval  by  the  Secretary  of  the  Interior  endorsed  on  the 
second  bond  did  not  constitute  an  acceptance  of  it  to  stand  in  lieu  of  the 
first  bond,  the  rule  of  the  Department  being  proved  that  an  accounting  is 

'  required  before  a  new  bond  is  accepted ;  the  bond  in  suit  therefore  was  the 
existing  bond  of  H.  in  force  at  the  time  of  his  resignation,  and  the  sureties 
thereon  are  liable  to  the  United  States  for  the  deficiency  shown  upon 
accounting. 

Benedict,  J.  This  is  an  action  brought  upon  a  pension 
agent's  bond,  and  tried  before  the  Court  without  a  jury.  The  bond 
sued  on  was  given  by  the  defendant  Haynes  upon  his  appointment 
to  be  pension  agent  for  Brooklyn,  in  March,  1869.  It  is  in  the 
sum  of  $150,000,  and  is  executed  by  the  defendant  Haynes  and 
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the  four  other  defendants.  The  condition  of  the  bondjs  '' tbat 
"  whereas  the  President  of  the  United  States  hath,  pursuant  to 
'-  law,  appointed  the  said  Dudley  W.  Haynes  for  four  years  and 
'^  until  his  successor  has  been  appointed  and  qualified,  ap  agent  for 
''  paying  pensions  to  those  persons  who  are  now  on  or  may  be 
'^  hereafter  inscribed  on  thp  roll  of  the  agency  at  Brooklyn  in  the 
"  State  of  New  York  :  Now,  if  the  said  Dudley  W.  Haynes  shall 
''  truly  and  faithfully  discharge  all  the  duties  of  said  office  accord- 
^*  ing  to  law  and  instructions,  and  he,  his  heirs,  executors,  or  ad- 
'*  ministrators,  shall  regularly  account,  when  required,  for  all 
'^  moneys  received  by  him  as  agent  aforesaid  with  such  person  or 
'^  persons  as  shall  be  duly  authorized  on  the  part  of  the  United 
'^  States  for  that  purpose,  and  also  refund  at  any  time,  when 
''  required,  any  public  moneys  remaining  in  his  hands  unaccounted 
''  for,  then  this  obligation  shall  be  null,  void  and  of  no  effect; 
^'  otherwise  to  remain  and  be  in  full  force  and  virtue." 

The  breach  alleged  is  as  follows  : — '^  That  between  the  said 
"  22d  day  of  March,  1869,  and  the  1st  day  of  February,  1871,  the 
'*  said  Dudley  W.  Haynes  as  such  agent  received  from  the  plaintiff 
''  the  sum  of  $9,056.56  whicti  he  has  neither  accounted  for  nor  paid 
«  over  to  the  plaintiff  nor  any  part  thereof,  although  duly  required 
''  ai)d  demanded  so  to  do  on  or  about  the  1st  day  of  February, 
"  1871." 

The  evidence  shows  that  in  1870  Haynes  obtained  permission 
to  substitute  another  bond  in  lieu  of  his  original  bond,  the  one  in 
suit.  Accordingly  he  tendered  a  bond  similar  in  condition  to  the 
bond  in  suit,  but  it  was  for  the  sum  of  $300,000,  and  was  executed 
by  Haynes  and  two  of  the  persons  who  were  on  the  original  bond. 
This  second  bond  was  dated  Nov.  21,  1870.  It  was  given  to  the 
Commissioner  of  Pensions  on  Nov.  25,  1870,  and  was  on  the  same 
day  referred  by  him  to  the  Secretary  of  the  Interior  for  approval. 
No  further  action  appears  to  have  been  taken  in  the  matter  until 
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January  2l8t,  1871,  when  the  bond  appears  to  have  been  endorsed 
"  approved"  by  the  Secretary  of  the  Interior. 

Two  days  afterwards,  Haynes  resigned  his  office,  and  was 
found  indebted  to  the  government  for  moneys  unaccounted  for  in 
the  sum  of  $6,006.86,  which  he  was  unable  to  refund  on  being  then 
required  so  to  do.  It  is  to  recover  this  sum  that  the  present  action 
is  brought  upon  the  first  bond.  On  the  part  of  the  defendant  it  is 
contended  that  the  Secretary  of  the  Interior  had  the  power  to 
accept  from  Haynes  a  new  bond  in  place  of  the  first  one ;  that  in 
the  due  exercise  of  this  power  the  Secretary  approved  and  accepted 
the  bond  tendered  by  Haynes  on  Nov.  25,  1870,  which  bond  be- 
came binding  as  of  and  from  the  time  of  its  delivery  and  thereupon 
the  sureties  upon  the  first  bond  were  released  from  all  obligation  as 
to  future  defalcation,  or  failure  to  refund,  and  consequently,  inas- 
much as  no  requisition  to  refund  was  made  until  afler  the  delivery 
of  the  second  bond,  no  liability,  it  is  said,  has  attached  to  the  sure- 
ties upon  the  first  bond. 

It  has  not  been  contended  and  plainly  could  not  be  held  that 
as  matter  of  law  the  approval  of  a  second  bond,  worded'  so  as  to  be 
security  for  the  future  only,  would  have  the  legal  effect  to  extin- 
guish the  prior  bond  which,  by  its  terms,  covers  the  whole  of  the 
agent's  term.     (^Postmaster-General  vs.  Hunger,  2  Paine  189.) 

The  defence  must  rest  upon  a  question  of  fact,  namely, 
whether  the  second  bond  was  ever  accepted  to  stand  in  lieu  of  the 
first  bond  and  to  constitute  the  sole  security  of  the  government  from 
the  time  of  its  delivery.  This  fact,  it  is  supposed,  has  been  con- 
clusively shown  by  the  evidence  that  the  bond  was  approved  by 
the  Secretary  of  the  Interior  without  qualification.  But  I  am  of 
the  opinion  that  the  mere  approval  of  the  Secretory,  made  under 
the  circumstances  above  stated,  does  not  show  such  an  acceptance 
of  the  second  bond.  Under  the  circumstances  there  was  another 
act  necessarily  preliminary  to  such  an  acceptance,  namely,  to 
adjust  the  agent's  account  up  to  that  time  and  determine  the  amount 
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of  money  then  in  his  hands  unaccounted  for.     Without  such  an 
accounting  it  would  be  improper,  to  say  the  least,  to  accept  a  new 
bond  such  as  was  here  tendered,  to  stand  in  lieu  of  the  existing 
security,  because  the  second  bond  was  drawn  to  be  security  for  the 
future  and  not  for  the  past,  and  from  an  acceptance  of  the  second 
bond  without  an  accounting  it  would  result  that  while  the  sureties 
upon  the  second  bond  would  only  be  liable  for  a  misappropriation 
of  the  moneys  in  the  hands  of  the  agent  at  the  time  of  accepting 
their  obligation  ( U.  S.  vs.  Boyd,  15  Pet,  206)  the  sureties  on  the 
first  bond  would  be  wholly  discharged.     And  so  it  has  here  been 
contended  that  no  recovery  can  be  had  upon  the  bond  in  suit, 
because  no  requisition  to  pay  over  money  was  made  prior  to  the 
approval  of  the  second  bond.  Plenary  evidence  is  therefore  required 
to  satisfy  the  mind  that  the  second  bond,  drawn  as  it  was  to  cover 
the  future  only,  was  accepted  in  lieu  of  the  security  then  existing 
under  the  circumstances  stated.     The  mere  approval  by  the  Secre- 
tary, given  under  the  circumstances  stated,  is  not  sufficient  to 
warrant   findmg   such   an   acceptance.       The   word   *^  approved" 
endorsed  on  the  bond  by  the  Secretary  does  not  necessarily  import 
more  than  that  the  bond  is  deemed  a  sufficient  security   to  be 
accepted.     It  does  not  necessarily  include  a  direction  that  the  bond 
is  to  stand  in  lieu  of  thq  existing  bond  and  that  the  existing  bond 
be  discharged ;  and  in  the  absence  of  any   evidence   showing   an 
intention  that  the  endorsement  should  have  that  efiect.  it  cannot  be 
supposed  that  such  was  the  intention.     Moreover  there  is  evidence 
in  this  case  repelling  such  a  supposition,  for  it  appears  in  proof  that 
it  is  an  invariable  rule  of  the  Department  to  require  an  accounting 
before  a  new  bond  is  accepted  in  lieu  of  a  former  one.     In  the 
absence  of  any  special  circumstances  this  evidence  tends  to  repel 
the  idea  that  the  endorsement  on  the  second  bond  was  intended  to 
mean  more  than  it  says  and  to  include  an  acceptance  of  the  new 
security  in  lieu  of  the  old.     Besides  this,  the   long  delay    that 
occurred  between  the  tender  and  the  approval  of  the  bond  renders 
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it  improbable  that  it  was  intended  to  accept  it  in  lieu  of  the  former 
one  without  an  accounting,  and  the  fact  that  the  second  bond  was 
not  sent  to  the  Treasury  Department  where  the  agent's  accounts 
were  kept  and  the  security  therefor  entered,  but  remained  in  the 
office  of  the  Secretary  until  after  the  commencement  of  this  suit, 
tends  ftirther  to  show  affirmatively  that  the  approval  endorsed  on 
the  second  bond  was  but  a  part  of  the  transaction  that  was  never 
consummated. 

A  reason  for  its  non-<;onsummation  by  an  accounting  and  order 
thereon  may  be  found  in  the  fact  that  when  an  accounting  was  had 
it  disclosed  the  agent  to  be  a  defaulter. 

My  conclusion,  therefore,  is  that  the  bond  in  suit  was  the 
subsisting  bond  of  the  agent  Ilaynes  in  force  at  the  time  of  his 
resignation,  and  it  follows  that  the  sureties  upon  the  bond  are  liable 
for  the  deficiency  shown  by  the  Treasury  transcript,  namely, 
$6,006.86  with  interest. 

Let  judgment  be  entered  for  the  plaintiff  accordingly. 

For  the  United  States,  A.  W.  Tmney,  U.  S.  Attorney. 
For  the  defendants,  E.  T,  Wood  and  A,  H,  ^  W.  E.  Osborn. 
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Salvaob.— Master's  Claim.— Pkiowty— Waiver.— Costs. 

Where  a  schooner,  encountered  in  distress  at  sea,  was  towed  into  the  harbor 
of  New  York  by  a  steamship,  and  was  libelled  by  the  steamship,  clwming 
salvage,  by  the  master  and  crew  of  the  schooner  herself  claiming  salvage, 
and  by  the  master  claiming  also  for  supplies,  advances  and  expenses 
for  the  schooner; 
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ffeldy  That  the  Bervice  rendered  by  the  steamship  was  a  salvage  and  not  a 
towage  service,  but  the  services  rendered  by  the  master  and  crew  of  the 
schooner  were  not  salvage  services;  that  the  master  had  no  claim  against 
the  fund  in  court,  except  for  the  pumping  necessary  to  save  the  vessel  after 
arrival ;  and  that  no  deduction  would  be  made  from  the  salvage  awarded  the 
steamship  by  reason  of  the  payment  upon  consent  of  certain  demands  as 
liens  upon  the  schooner,  for  which  the  owners  were  also  personally  liable,  out 
of  the  fund.  Such  consent  on  the  part  of  the  owners  must  be  deemed  an 
admission  that  these  demands  were  not  to  be  chargeable  with  any  portion  of 
the  salvage;  and  after  paying  the  master  and  steam-pump  owner  for  pump- 
ing and  the  fees  of  officers  of  court,  the  remainder  of  the  fund  must  be 
paid  to  the  libellant  in  the  first  actioiras  salvage. 

The  schooner  D.  W.  Vaughan  on  a  voyage  from  Cape  Henrj 
to  New  York  with  a  cargo  of  pine  wood,  was  disabled  and  was 
encountered  in  distress  by  the  steamship  Queen,  of  the  National 
Line,  bound  to  New  York  from  Liverpool.  The  schooner  had 
lost  her  steering-gear,  her  pumps  were  broken,  and  she  was  but 
a  few  miles  from  the  Long  Island  shore.  She  was  taken  in  tow,  and 
brought  in  to  port;  her  master  and  crew  were  requested  to  come  on 
board  the  steamship,  but  preferred  to  stay  on  board  their  vessel, 
though  she  was  in  some  danger,  the  weather  being  still  heavy.  The 
master  oiFered  $1000  to  be  towed  into  New  York,  but  no  bargain  was 
made  at  the  time.  On  arriving  in  port,  the  master  of  the  schooner  got  a 
steam-pump  at  work  to  keep  his  vessel  afloat.  The  steamship  company 
asked  for  their  services  $3000,  and  as  the  owners  of  the  schooner 
thought  it  too  much,  they  offered  to  leave  the  matter  to  arbitration, 
which  was  refused,  l^ereupon  the  schooner  was  libelled  for  salvage, 
and  sold  under  order  of  Court  for  $2818.  The  master  and  crew  of  the 
schooner  also  libelled,  claiming  $1500  salvage  for  their  exertions 
in  behalf  of  their  vessel  after  she  was  taken  in  tow;  and  the  master 
also  filed  a  separate  libel,  claiming  for  advances  to  the  crew  and 
supplies  to  the  schooner  and  for  pumping  her  after  arrival  in  port  in 
charge  of  the  salvors. 
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Pending  the  adjudication  of  these  actions,  by  consent  of  all 
parties  certain  claims  considered  to  be  liens  upon  the  vessel  were 
paid  oat  of  the  proceeds  of  the  sale  of  the  schooner,  leaving  the 
sum  of  $1139.07  for  distribution. 

The  three  actions  were  tried  together,  and  one  decree  made. 

For  the  Steamship  Co.,  John  Chetwood: 
For  the  schooner,  D.  ^  T.  McMaJion, 
For  the  master  and  crew,  D,  ^  T,  McMahon. 
For  other  libellants,  John  J,  Allen. 

Benedict,  J.  These  three  causes  have  been  tried  together. 
The  first  cause  instituted  was  that  of  John  T.  Bragg,  master  ot  the 
steamship  Queen,  in  behalf  of  himself  and  the  owners  of  the  Queen, 
to  recover  of  the  schooner  D.  W.  Vaughan  and  her  cargo  a  salvage 
compensation  for  services  rendered  in  bringing  that  schooner  into  the 
port  of  New  York  in  distress. 

To  this  libel  the  owners  of  the  schooner  made  answer,  admit- 
ting that  a  service  had  been  rendered  by  the  Queen  to  the  Vaughan, 
but  averring  that  the  service  was  simply  towage  service  and  that 
no  salvage  service  was  performed.  They  also  aver  an  offer  to  pay 
a  liberal  price  for  the  towage  service,  and  a  refusal  to  accept  by  the 
owners  of  the  Queen. 

The  next  libel  is  that  of  Alvarado  Johnson,  the  master  of  the 
same  schooner,  who  seeks  to  enforce  against  the  vessel  commanded 
by  him  a  lien  for  moneys  advanced  by  him  for  the  use  of  the 
schooner  upon  the  voyage  broken  up  by  the  disaster.  This 
demand  consists  of  $80  paid  for  supplies  bought  for  the  vessel  on 
commencing  the  voyage ;  of  $106.40  paid  to  the  seamen  for  wages 
earned  on  the  voyage,  and  for  $50  paid  by  him  for  pumping  the 
vessel  after  her  arrival  at  the  dock  in  charge  of  the  salvors. 

The  third  libel  is  by  the  same  Alvarado  Johnson,  in  behalf  of 
himself  and  the  crew  of  the  schooner,  to  recover  of  the  schooner 
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and  her  cargo  for  salvage  services  rendered  by  the  master  and  the 
crew  of  the  schooner,  on  the  same  occasion  set  forth  in  the  libel  of 
the  steamer.     The  amount  of  this  demand  is  $1,500. 

The  schooner  and  her  cargo  having  been  seized  by  the  mar- 
shal, under  process  issued  in  the  first  action,  was  thereafter  sold 
under  the  order  of  the  Court  and  the  proceeds  are  now  in  the  regis- 
try, less  certain  sums,  that,  with  the  assent  of  all  parties,  have 
been  paid  to  the  holders  of  certain  demands  against  the  schooner. 
The  proceeds  of  the  schooner  and  cargo  amounted  to  $2,818.50,  of 
which  there  remains  undisposed  of  the  sum  of  $1,189.07. 

An  extended  examination  of  the  facts  proved  by  the  evidence 
in  support  of  the  demand  of  the  steamer  for  salvage  is  unnecessary,  as 
plainly  enough  a  salvage  service  of  great  importance  was  rendered 
by  which  the  schooner  and  her  cargo  was  saved  from  total  loss,  to 
compensate  which  the  remnant  in  Court,  subject  to  distribution  to 
the  salvors,  is  no  more  than  sufficient.  An  effort  was  made  to  show 
that  a  deduction  should  be  made  from  what  would  otherwise  be  the 
proper  reward  to  the  salvors,  because  of  a  refusal  on  the  part  of  the 
salvors  to  accept  a  fair  offer  or  to  make  a  proper  adjustment  of  their 
demand  without  suit,  and  because  of  the  loss  occasioned  to  the  own- 
ers of  the  salved  property  by  reason  of  the  proceedings  taken  to 
enforce  the  salvors'  claim.  But  I  am  unable  to  see  any  cause  for 
just  complaint  in  this  respect.  The  demand  of  the  salvors  was  not 
exorbitant.  They  offered  to  leave  it  out  to  a  third  person,  and  they 
are  not  responsible  for  the  incidental  losses  arising  from  the  seizure 
and  sale  of  the  saved  property. 

In  regard  to  the  claim  of  the  master  and  crew  of  the  schooner 
to  be  paid  some  $1,500  by  way  of  salvage,  because  of  their 
refusal  to  leave  their  vessel  and  to  go  on  board  the  steamship,  as 
was  desired,  and  in  working  on  board  the  schooner  while  she  was 
in  tow  of  the  steamer,  it  need  only  be  said  that  the  master  and 
crew  did  no  more  than  their  duty  and  cannot  claim  salvage  therefor. 
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The  claim  of  the  master  of  a  lien  upon  his  vessel  for  the 
amount  of  certain  advances  made  by  him  at  the  outset  of  the  voy- 
age, assuming  that  such  a  lien  exists,  is  not  entitled  to  a  priority  in 
payment  over  the  claims  of  the  salvors.  If  by  reason  of  a  lien  the 
master  had  an  interest  in  this  vessel,  that  interest  was  saved  to  him 
by  the  services  of  the  salvors,  and  it  became  subject  to  a  charge  in 
their  behalf.  £ut  it  is  contended  that  certain  liens  upon  the  vessel 
saved  by  the  salvage  service,  which  have  been  paid  out  of  the  pro- 
ceeds of  the  saved  property,  should  bear  their  proper  proportion  of 
the  burden  thereof,  and  that  there  must  be  an  abatement  from  the 
sum  to  be  paid  the  salvors  out  of  the  fund  in  Court  to  the  extent  of 
the  proportion  of  salvage  chargeable  upon  these  liens,  because  the 
salvors  assented  to  the  payment  of  these  liens  without  deducting 
anything  for  salvage,  and  thereby  to  that  extent  waived  their  right 
to  salvage,  and  can  now  obtain  from  the  fund  remaining  only  that 
portion  of  their  reward  chargeable  against  the  interest  of  the  owners 
of  the  vessel  after  deducting  the  amount  of  the  liens.  But  the 
assent  of  the  salvors  to  the  payment,  out  of  the  fund  in  Court,  of 
demands  against  the  vessel  and  her  owners,  conceded  by  the  owners 
to  be  due  and  which  the  owners  of  the  schooner  consented  should 
be  paid  out  of  the  fund  in  Court,  was  no  waiver  of  any  part  of  the 
claim  of  the  salvors.  The  demands  so  paid  were  due  from  the 
owners  personally  as  well  as  from  the  schooner,  and  the  payment 
thereof  out  of  the  proceeds  of  the  vessel  in  Court  effected  a  dis- 
charge of  the  owners  from  a  personal  liability  to  that  amount.  It 
was  therefore  solely  in  the  interest  of  the  owners  of  the  vessel,  that 
part  of  the  proceeds  of  the  vessel  was  applied  to  the  payment  of 
these  debts,  and  it  was  for  them,  if  they  intended  ever  to  contend 
that  those  debts  should  be  charged  with  salvage,  to  see  to  it  that 
such  charge  was  made  before  payment.  By  consenting  to  the  pay- 
ment of  these  demands  without  deduction  for  salvage,  the  owners 
must  be  deemed  to  have  admitted  that  such  demands  were  not  to  be 
chargeable  with  any  portion  of  the  salvage,  and  having  by  the 
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payment  in  fall  procured  themsolves  to  be  relieved  from  personal 
liability  to  the  holders  of  those  demands,  they  cannot  be  permitted 
now  to  say  as  against  the  salvors  that  those  demands  were  subject 
to  a  deduction  for  salvage  which  not  having  been  made  at  the  time 
must  now  be  made  from  the  salvors'  reward. 

As  &r  as  I  can  gather  from  the  evidence,  the  master  did 
actually  pay  $50  in  money  to  persons  engaged  in  pumping  the 
vessel  after  her  arrival  in  New  York,  partly  at  least  before  the 
marshal  'took  charge.  This  $50  may  be  repaid  him  out  of  the 
fund  as  part  of  the  expenses  of  preserving  the  property.  He  is  not 
entitled  to  costs. 

There  seems  also  to  be  another   bill  of  $70  due  John  0. 
Baxter  &  Co..  which  may  be  paid  to  them  upon  their  making  proof 
of  the  demand  and  that  it  is  not  paid.     The  remainder  of  the  fund, 
less  the  fees  of  officers  of  Court,  must  be  distributed  to  the  libellants 
in  the  first  entitled  action. 
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Carrirr. — Bill  of  Lading. — Abandonment. — Private  Sale  of  Damaged 

Cargo. — Evidence. 

A  cargo  of  barley  on  a  canaUboat  was  wet  in  consequence  of  a  collision,  and 
suit  for  damages  for  the  collision  being  brought  by  the  master  and  recovery 
liad  therefor,  exceptions  were  taken  to  the  report  of  the  commissioner 
fixing  the  damage  to  the  cargo  at  $1000: 

Heldy  That  the  evidence  showed  an  abandonment  of  the  cargo  to  the  insurers; 
that  the  taking  of  the  grain  by  the  original  purchasers  at  the  contract  price 
less  the  sum  paid  by  the  Insurance  Company  to  the  shipper  was  in  legal 


*See  8  Ben.  437.     Affirmed  by  the  Circuit  Court  on  appeal,  June  11th,  1877. 
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effect  a  private  sale  of  the  cargo  as  damaged:  that  there  being  no  opportun- 
ity to  obtain  a  sale  at  auction  under  the  circumstances,  such  a  private  sale, 
with  the  testimony  of  the  experts  as  to  the  amount  of  damage,  was  sufficient 
to  warrant  the  finding  of  the  commissioner. 
The  liability  of  a  carrier  is  not  diminished  by  the  absence  of  a  bill  of  lading, 
and  his  right  to  recover  for  damage  to  cargo  depends  upon  his  possession  as 
a  carrier  at  the  time  of  the  accident. 

Benbdict,  J.  In  this  case  it  has  been  contended,  upon  excep- 
tions taken  to  a  commissioner's  report  of  the  amount  of  damage 
sustained  by  the  sinking  of  a  boat  loaded  with  barley,  that  the 
evidence  fidls  to  sustain  the  right  of  the  master  of  the  :boat  to 
recover  for  the  injuries  to  his  cargo,  because  there  is  no  evidence  of 
the  existence  of  any  bill  of  lading  or  that  any  one  has  made  a  claim 
against  the  master  or  his  vessel  by  reason  of  the  damage  to  the 
cargo.  The  answer  to  this  objection,  if  it  can  be  taken  at  all  at 
this  stage  of  the  proceedings,  after  interlocutory  decree  in  favor  of 
the  master,  is  that  the  evidence  shows  the  libellant's  possession  of  the 
grain  as  a  carrier.  The  liability  of  the  carrier  is  not  diminished 
by  the  absence  of  a  bill  of  lading,  and  his  right  to  recover  depends 
upon  the  fact  of  his  possesdion  as  a  carrier  at  the  time  of  the 
accident. 

It  is  next  objected  that  there  is  no  proof  of  the  amount  of 
injury  caused  to  the  grain  by  the  sinking  in  question. 

The  evidence  is  not  so  definite  and  full  as  it  might  have  been, 
but  it  can  be  gathered  from  it  that  this  cargo  had  been  shipped  on 
the  libellant's  boat  by  Franklin  Edson  &  Co.,  to  be  transported 
and  delivered  on  their  account  to  J.  S.  &  W.  Brown;  that  the 
cargo  was  insured  in  the  Mercantile  Mutual  Insurance  Company ; 
that  when  the  boat  sunk  and  before  the  cargo  was  received  by  J. 
S.  &  W.  Brown,  it  was  abandoned  to  the  insurers ,  who  accepted  the 
abandonment  and  thereafter  made  an  arrangement  with  J.  8.  &  W. 
Brown,  by  which  Brown  agreed  to  take  the  cargo,  to  pay  to 
Franklin  Edson  &  Co.  the  price  at  which  they  had  before  agreed 
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to  take  the  grain  if  delivered  in  good  order,  less  the  sum  of  $1000. 
This  latter  sum  the  insurer  paid  to  the  shipper  of  the  grain,  and 
thus  the  loss  to  the  shipper  was  fully  made  up.  This  arrangement 
was  in  legal  effect  a  private  sale  of  the  grain  in  its  damaged  con- 
dition by  the  insurers  to  J.  S.  &  W.  Brown  at  $1000  less  thun  the 
price  fixed  on  by  the  parties  as  a  sound  price.  There  is  no  evidence 
to  cast  doubt  upon  the  entire  good  faith  of  the  transaction,  and  the 
circumstance  that  the  arrangement  was  such  as  to  make  the  amount 
of  the  depreciation  in  value  agreed  to  by  the  insurer  the  measure 
of  the  liability  of  the  insurer  upon  his  policy,  tends  strongly  to  con- 
firm the  sale  as  affording  a  proof  of  the  value  of  the  property  in  its 
damaged  condition.  Moreover  the  grain  was  wet  and  in  danger  of 
total  destruction  in  case  of  any  delay.  There  was  therefore  no 
opportunity  to  obtain  such  a  sale  by  auction  as  would  afford  a  fair 
test  of  value ;  and  Brown,  who  is  proved  to  have  been  an  expert, 
testifies  that  he  examined  the  grain  so  as  to  determine  the  injury, 
and  he  confirms  by  his  oath  the  correctness  of  the  terms  of  the  sale 
as  an  indication  of  the  value  of  the  property.  The  testimony  of 
the  agent  of  the  insurer  is  to  the  same  effect.  I  am  therefore  of 
the  opinion  that  the  evidence  was  suflScient  to  warrant  the  finding 
that  the  injury  to  the  grain  was  $1000. 

It  should  be  added  that  the  evidence,  in  addition  to  showibg  an 
abandonment  of  this  cargo  to  the  insurers,  also  shows  a  knowledge 
on  their  part  of  this  action  brought  in  the  name  of  the  master,  and 
acquiescence  therein.  Their  agent  was  also  a  witness  to  prove  the 
damage.  The  case  appears  therefore  to  come  within  the  principle 
of  Madden  v.  The  Tilliey  decided  in  this  District  upon  appeal, 
{The  TiUie,  13  Blatchford  C.  C.  R.  514),  where  these  circum- 
stances were  held  suflScient  to  support  a  libellant's  right  to  recover. 
The  exceptions  are  therefore  overruled  and  the  report  confirmed. 

For  libellant,  Beebe,  Wilcox  &f  Hobbs, 

For  claimant,  i2.Z>.  Benedict  and  Shipman,  Barhw,  Laroque 
4*  McFarland, 
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Whabfaoe.  —  DoiiBLK  Ratb. — Demand  op  Payment* — Stage-berth. — 
Ofpaet. 

A  vessel  occupied  a  stage-berth  at  a  wharf,  and  when  partly  loaded  was  com- 
pelled by  insufficiency  of  water  to  move  to  another  berth,  which  made  two 
days  delay  in  completing  her  loading.  The  Oil  Company  that  owned  the 
wharf,  had  stored  and  were  delivering  the  cargo  on  board;  and  they  pre- 
sented a  bill  for  wharfage  at  full  rates  to  the  mate  on  board  the  vessel,  who, 
as  he  could  not  read  English,  referred  them  to  the  master  at  the  office  of  the 
agent«  of  the  vessel ;  they  went  there  and  meanwhile  the  vessel  left  the 
wharf.  The  master  objected  to  the  bill  for  wharfage,  claiming  that  he  was 
only  liable  to  pay  half  rates,  as  for  an  outside  berth,  and  that  there  should 
be  a  deduction  made  for  the  two  days  delay  in  loading.  Suit  being  brought 
by  the  Oil  Company  to  recover  double  wharfage,  underthe  statute  of  the 
State  of  New  York  of  1875,  regulating  wharfage : 

Held,  That  the  use  of  a  stage-berth  by  a  vessel  moored  to  a  pier  is  such  a 
use  of  the  wharf  as  entitles  the  wharfinger  to  full  wharfage  rates ;  but  that 
in  this  case  no  demand  of  payment  before  the  vessel  left  was  proved 
that  entitled  him  to  the  double  rate ; 

The  presentation  of  a  bill  made  out  in  English  to  the  mate,  a  foreigner  who 
cannot  read  it,  the  wharfinger  agreeing  to  refer  it  to  the  master  as  the  proper 
person  to  pay  or  refuse,  is  not  such  a  demand  of  payment  as  the  statute 
requires  ; 

The  mere  fact  of  insufficiency  of  water  in  a  berth  does  not  show  fault  on  the 
part  of  the  wharfinger  that  renders  him  liable  to  the  vessel  for  damage 
or  delay  ;  nor  can  any  offset  be  allowed  the  vessel  in  this  case  by  reason 
of  the  delay  in  loading,  though  the  wharf  was  owned  by  the  company  that 
stored  and  delivered  the  cargo,  there  being  no  contract  between  them  and 
the  ship  as  to  the  cargo. 

An  Italian  vessel,  the  Francesca  T.,  took  in  a  cargo  of  oil  from 
a  wharf,  being  moored  to  the  pier,  but  loading  from  a  stage-berth, 
outside  of  two  oth^r  vessels.     When  partly   loaded  she  touched 
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bottom,  and  had  to  move  to  another  berth,  which  made  two  days 
delay.  The  company  that  stored  and  delivered  the  oil  also  owned 
the  wharf,  and  collected  whar&ge.  They  presented  a  bill  for 
wharfage  to  the  mate  of  the  vessel  on  board,  who  could  not  read 
English,  and  sent  them  to  the  master  at  the  office  of  the  agent  of 
the  vessel.  The  bill  was  not  paid,  as  the  master  claimed  that  he  was 
liable  to  pay  for  an  oatside  berth  only,  and  should  also  have  some 
deduction  for  the  two  days'  delay  made  necessary  by  the  moving  of 
his  vessel  to  another  berth.  Before  the  bill  was  presented  to  him, 
the  vessel  left  the  wharf;  and  on  his  refusal  to  pay,  the  oil  com- 
pany as  wharfingers  filed  a  libel  to  recover  double  wharfage  under 
the  statute. 

For  libellants,  Scudder  Sf  Carter, 

For  claimants,  Butler^  StiUman  4*  Hubbard. 

Bbnbdict,  J.     This  action  is  brought  to  recover  wharfage. 

The  main  question  in  the  case  is  whether  the  vessel  is  liable  as 
to  a  portion  of  the  time  while  she  lay  at  the  libellants'  wharf  for 
full  rates  or  only  half  rates  of  wharfage. 

The  rate  of  wharfage  entitled  to  be  charged  by  wharfingers  at 
Long  Island  Cjty,  where  this  vessel  lay,  has  been  fixed  by  the  law 
of  the  State  of  New  York  (Laws  of  1875,  Chap.  482).  The  pro- 
vision is  as  follows : 

*'  Section  1.  It  shall  be  lawful  to  charge  and  receive  within 
^'  the  cities  of  New  York  and  Brooklyn  and  Long  Island  City 
*' wharfage  and  dockage  at  the  following  rates,  viz:  From  every 
V  vessel  that  uses  and  makes  fast  to  any  pier,  wharf  or  bulkhead 
^'  within  said  cities,  or  makes  fast  to  any  vessel  lying  at  such  pier, 
^'  wharf  or  bulk  head,  or  to  any  other  vessel  lying  outside  of  such 
**  vessel,  for  every  day  or  part  of  a  day  as  follows :  from  every  vessel 
<'  of  200  tons  burden  and  under,  two  cents  per  ton,  and  from  every 
^^  vessel  over  200  tons  burden,  two  cents  per  ton  for  each  of  the 
*'  first  200   tons    and  one-half   of  one  cent  per    ton    for  every 
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*'  additional  ton,  except  that  all  canal  boats  navigating  the  canals 
"  in  this  State,  and  vessels  known  as  North  River  barges,  market 
''  boats  and  sloops  [employed  on  river,  &c.,]  shall  pay  the  same  i*ates 
''  as  heretofore,  and  the  class  of  sailing  vessels  now  known  as 
^Mighters,  shall  be  at  one-half  the  first  above  rates;  but  every 
*'  other  vessel  making  fast  to  a  vessel  lying  at  any  pier,  wharf  or 
''  balkhead  within  said  cities,  or  to  another  vessel  outside  of  such 
''  vessel,  or  at  anchor  within  any  slip  or  basin,  when  not  receiving 
^'  or  discharging  cargo  or  ballast,  one-half  of  the  first  above  rates, 
**  and  no  boat  or  vessel  shall  pay  less  than  50  cents  for  a  day  or 
"  part  of  a  day ;  and  from  every  vessel  or  floating  structure  other 
'^  than  those  used  for  transportation  of  freight  or  passengers  double 
''  the  first  above  rates  {except  floating  grain  elevators,  &;c.]  and 
''  every  vessel  that  shall  leave  a  pier,  wharf,  bulkhead,  slip  or 
''  basin,  without  first  paying  the  wharfage  or  dockage  due  thereon, 
'^  after  being  demanded  of  the  owner,  consignee  or  person  in  charge 
'^  of  the  vessel,  shall  be  liable  to  pay  double  the  rates  established  by 
**  this  Act.'' 

It  will  be  seen  that  according  to  this  statute  the  wharfinger  is 
entitled  to  charge  the  full  rates  fixed  by  the  Act  for  all  vessels 
while  using  or  made  fast  to  the  pier.  Vessels  not  using  or  made 
fast  to  the  pier  but  made  fast  to  a  vessel,  lying  at  the  pier,  or  to 
another  vessel  outside  of  such  vessel,  are  chargeable  with  half  rates 
when  not  receiving  or  discharging  cargo.  The  provision  contained 
in  the  words,  *'when  not  receiving  or  discharging  cargo,"  is  not 
applicable  to  a  vessel  when  either  using  or  made  fiist  t)  the  pier. 
In  this  case  the  vessel  during  part  of  the  time  lay  at  what  is  termed 
a  stage  berth,  that  is,  she  was  made  ftist  to  the  pier  and  had  a 
stage  running  from  her  to  the  pier  passing  between  t^o  vessels  that 
lay  between  her  and  the  pier — over  which  stage  the  vessel  took  in 
cargo  directly  from  the  pier.  A  vessel  so  moored  is  using  and 
made  fast  to  the  pier  within  the  meaning  of  the  Act  and  is  liable  to 
pay  full  wharfage  while  so  fastened  to  the  pier  and  maintaining  the 
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stage  in  the  position  dessribed,  whether  engaged  in  receiving  or  dis- 
charging cargo  or  not. 

The  evidence,  therefore,  introdaced  to  show  that  on  some  days 
the  vessel  did  not  work,  is  immaterial. 

It  has  been  contended  that  it  is  competent  for  the  claimants  to 
show  in  redaction  of  the  libellant^s  claim  for  wharfage  that  the  ship 
lay  idle  part  of  the  time,  because  the  libellant  failed  to  fiirnish 
cargo  as  rapidly  as  it  could  be  laden  on  board.  But  the  connection 
of  the  libellants  with  the  cargo  arose  from  the  circumstance  that 
they  were  not  only  wharfingers  but  owned  an  oil  yard  where  cer- 
tain oil  to  be  laden  on  this  vessel  was  stored.  As  warehousemen 
in  pursuance  of  a  contract  between  them  and  a  third  party  they 
delivered  certain  oil  from  their  yard  to  this  vessel,  but  the  vessel 
was  no  party  to  that  contract.  The  libellants  made  no  contracc  to 
furnish  the  vessel  with  cargo,  nor  were  they  under  any  obligation 
whatever  to  the  ship  in  respect  to  her  cargo,and  they  arc  not  liable 
to  answer  to  the  ship  for  their  acts  relating  thereto. 

It  is  further  contended  that  there  should  be  a  deduction  from 
the  whai  fage  bill  by  reason  of  the  fact  that  the  berth  at  the  pier 
which  was  first  taken  by  the  vessel  proved  not  to  have  sufficient 
water,  and  it  became  necessary  to  stop  taking  in  c  irgo  during  two 
days,  at  the  expiration  of  which  time  the  vessel  moved  to  a  safe 
place  and  the  loading  then  proceeded.  The  damages  arising  from 
this  detention  of  two  days  are  sought  to  be  set  off  against  the  wharf- 
age, by  way  of  diminishing  the  compensation  o(  the  wharfingers,  on 
account  of  imperfect  performance  of  their  contract. 

Here  the  difficulty  is  that  there  is  no  evidence  whatever  of 
the  existence  of  any  obstruction  in  the  water  at  the  pier,  or  of  any 
imperfection  in  the  wharf,  or  of  any  irregularities  of  the  bottom, 
upon  which  to  charge  the  wharfingers  with  negligence  ora  failure  to 
perform  .their  contract.  The  delay  arose  from  the  fact  that  the 
vessel  when  loaded  as  deep  as  the  master  desired  to  load  her,  re- 
quired a  greater  depth  of  water  than  could  be  obtained  at  the  place 
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where  the  vessel  first  made  fast  alongside  the  bulkhead.  When 
she  was  loaded  down  to  some  19  feet,  she  touched  the  bottom,  and  it 
became  necessary  for  her  to  move  to  a  place  where  she  could  have 
some  24  feet  of  water.  .  The  mere  fact  of  insufficient  depth  of  water 
at  the  wharf  does  not  show  &ult  on  the  part  of  the  wharfinger  that 
renders  him  liable.  See  Nelson  v.  The  Phcenix  Chemical  Works^ 
decided  by  this  Court.  (7  Ben.  37.)  I  must  therefore  reject  the 
set  off. 

There  remains  only  to  determine  whether  the  libellant  is  enti- 
tled to  double  wharfage  as  provided  in  the  statute.  In  order  to 
collect  double  wharfiige  it  is  incumbent  on  the  libellant  to  prove  a 
demand  of  the  single  wharfage  due,  made  at  the  vessel,  of  the  owner, 
consignee  or  a  person  in  charge  of  the  vessel  at  the  time,  and  before 
the  vessel  leaves  the  pier.  And  the  proof  of  such  a  demand  made 
must  be  clear.  Here  the  proof  is  not  clear.  Saxton  swears  that  he 
presented  the  bill  of  wharfage  to  the  captain  of  the  vessel  on  Sat- 
urday afternoon  between  two  and  three  o'clock.  But  he  made  no 
memorandum  of  the  demand,  and  I  am  not  certain  that  he  has  any 
definite  recollection  on  the  subject.  The  master  denies  in  positive 
terms  that  the  bill  was  ever  presented  to  him  before  his  vessel  \eh 
the  wharf,  says  that  the  vessel  was  not  at  the  wharf  at  all  in  the 
afternoon  of  Saturday,  and  that  the  presentation  of  the  bill  on 
Saturday  afternoon  was  at  the  office  of  the  agent  in  New  York 
where  for  the  first  time  he  saw  it.  The  chief  mate  swears  that  the 
vessel  finished  loading  on  Friday  and  lefl  the  wharf  at  8  A.  M. 
on  Saturday.  He  therefore  also  contradicts  the  witness  Saxton ; 
but  he  says  that  he  thinks  a  bill  was  brought  to  him  on  board  the 
vessel  before  she  left,  and  as  he  could  not  read  English  he  told  the 
man  to  present  it  to  the  captain.  What  the  bill  was  he  cannot  say. 
The  presentation  of  a  bill  made  out  in  English  to  a  mate  who  cannot 
read  it,  accompanied  by  a  reference  to  the  master  as  the  proper  one 
to  pay  or  refuse  the  bill  assented  to  by  the  presenter,  is  not  such  a 
demand  of  wharfage  as  the  statute  requires  to  entitle  the  wharfinger 
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to  demand  double  wharfage.  Plainly  the  mate  was  justified  in  sup- 
posing that  the  demand  was  transferred  to  the  master  according  to 
his  suggestion,  and  under  such  circumstances  he  cannot  be  held  to 
have  refused  the  demand.  Besides,  there  is  no  evidence  that  the 
mate  was  the  person  then  in  charge  of  the  vessel. 

I  am  therefore  of  the  opinion  that  the  wharfinger  is  not  en- 
titled to  recover  double  wharfage.  There  is  upon  the  bill  put  in 
evidence  a  charge  for  the  use  by  the  vessel  of  a  cook  house  on  the 
dock.  But  there  is  no  mention  of  such  a  charge  in  the  libel.  The 
libel  is  for  wharfage  and  nothing  else.  Under  the  libel  this  item 
cannot  be  considered.  The  libellants  are  entitled  to  recover  for  14 
days  wharfage  at  full  rates  amounting  to  .$119  70,  and  as  no  tender 
has  been  proved,  or  any  sum  paid  into  Court,  they  are  also  entitled 
to  their  costs. 
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WILLIAM  H.  MARSHALL  i;.  GUSTAVUS  PIERREZ. 

CHARTBB.— JUBISDIOTION. — DaMAOBH   ON   CONTRACT. 

Where  a  libel  in  personam  was  filed  to  recover  damages  on  a  contract  for  the 
use  of  a  steamboat  for  two  excursion  trips,  from  the  city  of  New  York  to 
Sandy  Hook  light  and  return,  and  a  motion  was  made  to  dismiss  the  libel 
for  want  of  jurisdiction : 

Heldf  Tbat  the  contract  set  forth  had  all  the  legal  characteristics  of  a  charter- 
party,  and  was  a  maritime  contract  within  the  jurisdiction  of  the  Admiralty. 

The  cases  of  the  WiUiam  Fletcher  (8  Ben.  587),  and  2'he  Druid  {I  Wm.  Rob. 
391),  considered  and  distinguished. 

A  contract  was  made  in  August,  1870.  between  parties 
engaged  in  the  business  of  getting  up  pleasure  excursions  tor  passen- 
gers, and  the  owner  of  the  steamboat  Minnie  R.  Childs,  for  two  excur- 
sions from  New  York  to  the  light-ship  beyond  Sandy  Hook  and 
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back,  for  $125  for  each  trip,  the  caterers  to  have  all  the  receipts 
from  passengers,  and  the  owner  to  pay  the  running  expenses  of  the 
boat.  The  excursion  was  duly  advertised  and  prepared  for,  many 
passengers  gathered  at  different  landings,  but  the  boat  did  not  come 
at  all.  The  caterers  thereupon  commenced  an  action  in  personam^ 
claiming  $1,500  damages  for  breach  of  the  contract  as  a  charter- 
party.  The  contract  was  verbal,  and  the  answer  averred  that  the 
negotiations  had  were  only  preliminary  and  that  no  contract  was  in 
tact  ever  made. 

For  libellant,  W.  H.  McDougall  and  J.  J.  Allen. 
For  respondent,  £?.  M.  Whilbeck. 

Benedict,  J.  This  is  an  action  in  personam  brought  to 
recover  of  the  defendant  damages  for  the  non-perlormance  of  a 
contract. 

The  libel  avers  that  on  the  8th  of  August,  1876,  the  defend- 
ant, being  the  owner  of  the  steamboat  Minnie  R.  Childs,  agreed 
with  the  libellant  to  charter  that  boat  to  the  libellant  for  two  voy- 
ages from  the  city  of  Hew  York  to  the  light-ship  outside  of  Sandy 
Hook,  in  the  Atlantic  Ocean,  and  back,  to  carry  therein  for  the  libel- 
laats  a  cargo  of  passengers,  for  the  sum  of  $125  for  each  voyage  ; 
tlint  the  libellants  were  at  all  times  ready  and  willing  to  perform 
their  said  agreement  on  their  part,  and  entered  upon  the  perform- 
ance thereof  by  providing  for  the  cargo  required ;  but  the  defendant 
wholly  refused  to  perform  it  on  his  part,  and  without  cause  declined 
to  perform  the  voyages  as  agreed,  whereby  the  libellant  sustained 
damage  to  the  amount  of  $1,500. 

A  motion  has  been  made  to  dismiss  this  libel  for  the  purpose 
of  raising  at  the  outset  an  objection  to  the  jurisdiction  of  the 
admiralty  to  entertain  such  an  action.  In  behalf  of  the  defendant 
it  is  contended  that  the  facts  averred  do  not  constitute  a  cause  of 
action  cognizable  in  a  Court  of  Admiralty,  and  reference  is  made 


FEBRUARY,  1877.  41 


Marshall  v.  Pierrez. 


to  the  case  of  O^  Brian  v.  the  steamboat  William  Fletcher,  decided 
by  Judge  Blatcbford,  November  14th,  1876,"^  as  a  case  exactly  sim- 
ilar to  this,  where  the  libel  was  dismissed.  But  the  advocate  has 
not  observed  the  distinction  existing  between  an  action  in  rem  to 
enforce  a  lien  upon  a  vessel  and  an  action  in  personam,  to  recover 
damages  for  the  breach  of  a  maritime  contract. 

The  case  of  the  William,  Fletcher  was  an  action  in  rem,  and 
the  question  determined  was  a  question  of  lien.  In  respect  to  the 
question  of  lien,  the  law  as  now  settled  is  that  in  the  absence  of  a 
special  agreement  that  the  vessel  shall  be  hypothecated  as  security 
for  the  performance  of  the  contract,  no  lien  upon  the  ship  arises  out 
of  a  contract  to  transport  cargo  in  her,  when  no  cargo  is  received  by 
the  ship  and  the  voyage  is  never  commenced. 

This  is  an  action  inpersqnam  to  recover  a  personal  judgment 
against  the  defendant  for  the  damages  arising  out  of  a  breach  of 
contract.  The  contract  set  forth  is  an  explicit  and  complete  con- 
tract in  regard  to  the  performance  of  two  definite  voyages  by  the 
boat  of  the  defendant,  at  a  definite  time,  for  a  definite  sum  of  money. 
Such  a  contract  has  all  the  legal  characteristics  ot  a  charter  of  the 
vessel  and  is  a  maritime  contract.  As  such  it  furnishes  a  subject 
matter  within  the  jurisdiction  of  the  Admiralty.  The  unreported 
case  of  Quirk  v.  Clinton,  decided  by  Judge  Betts  and  affirmed  on 
appeal  by  Judge  Nelson,  was  a  case  similar  in  principle  to  the 
case  before  the  Court  and  is  authority  to  support  this  libel.  The 
remark  of  the  Court  in  the  case  of  The  Druid  (1  W.  Rob.  891).  to 
the  effect  that  no  responsibility  can  attach  upon  the  qwner  of  a  ship 
if  the  ship  is  exempt — a  remark  afterwards  stated  by  the  Judge  who 
made  it  to  be  ^4n  the  nature  of  an  obiter  dictum'^  {The  Bold 
Buccleuffh,  2  Eng.  Law  Eq.  p.  540),  if  to  be  understood  as  of  general 
application,  has  not  been  considered  to  be  in  harmony  with  the  mar- 
itime law  of  the  United  States.  {7 he  Schooner  Fretman^  18 
How.  p.  189,  1  Parsons  on  Shipping,  p.  174,  note,)  and  indeed  has 

^The  William  Fletcher,  8  Ben.  687 
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not  been  referred  to  by  the  defendant  as  authority  in  support  of  the 
objection  taken  to  this  libel.  I  am  therefore  of  the  opinion  that 
the  jurisdiction  of  the  Court  to  entertain  this  action  is  complete. 


FEBRUARY,  1877. 

THE  BRIG  NELLIE  HUSTED. 

Pilotage.— Evidence. —Burden  of  Proof. 

In  an  action  for  pilotage,  where  the  right  of  action  is  claimed  tobe  derived  from 
a  statute  of  the  State  of  New  Yorls,  and  to  have  arisen  by  reason  of  a  ten- 
der of  service  and  a  refusal  to  take  any  pilot,  the  Ubellant  must  show  a  tender 
of  service  and  that  no  pilot  was  employed.  Slight  circumstances  will 
however  be  sufficient  to  warrant  the  inference  that  no  pilot  was  employed. 
Such  inference  may  be  drawn  from  the  fact  that  when  the  Ubellant  presented 
his  bill,  the  master  of  the  ship  said  it  was  aU  right,  no  evidence  being 
offered  to  show  that  a  pilot  was  employed. 

Bbnbdict,  J.  This  is  an  action  to  recover  pilotage,  based 
upon  a  tender  and  refusal  of  services  at  such  a  distance  from  Sandy 
Hook  light  house  that  it  could  not  be  seen  from  the  deck  in  fair 
weather.  The  answer  avers  that  subsequent  to  the  libellant's 
tender  of  services  a  pilot  was  taken  and  paid,  but  no  evidence  is 
produced  in  support  of  the  averment.  A  tender  and  refusal  is 
proved  by  the  libellant  and  that  he  was  the  first  pilot  tendering  bis 
services.  The  question  supposed  by  the  defendant  to  be  presented 
for  determination  is  whether  under  the  law  of  this  State  as  now 
construed  by  the  Court  of  Appeals  in  the  last  case  upon  the  subject 
GilUspie  V.  ZUihsm,  (60  N.  Y.  449)  and  by  the  Circuit  Court 
of  this  Court  in  the  case  of  the  bark  Nevada,  following  the 
Court  of  Appeals  {Hunt,  /.,  August  16,  1876,  MSS.)  a  recovery 
for  a  pilotage  can  be  had  upon  proving  a  tender  of  services  and  a 
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refusal  thereof,  without  proving  in  addition  the  negative  fact  that 
no  pilot  was  taken.  Upon  this  question  I  incline  to  the  opinion 
that  although  prior  to  the  construction  lately  put  upon  the  statute 
of  the  State  bj  the  highest  court  of  the  State  a  tender  of  services 
was  considered  sufiBcient  to  raise  ''an  implied  promise  to  pay  the 
amount  specified  in  the  statute,"  according  to  the  present  under- 
standing of  the  statute  a  tender  of  services  and  a  failure  to  take  a 
pilot  must  appear  in  order  to  raise  such  an  implied  promise.  But 
it  does  not  follow  that  in  this  case  the  libel  must  be  dismissed.  As 
this  view  of  the  law  casts  upon  the  libellant  the  burden  of  showing 
a  negative,  justice  re(|uires  that  it  be  held  that  slight  circumstan- 
ces are  sufficient  to  warrant  the  inference  that  no  pilot  was 
taken.  In  the  present  case  the  defendant  has  taken  upon  himself 
to  aver  that  a  pilot  was  taken,  but  he  offers  no  proof  whatever  in 
support  of  his  averment,  while  the  libellant  has  proved  without 
objection  taken,  that  alter  the  vessel  arrived,  he  made  out  his  bill 
and  presented  it  to  the  master  of  the  vessel,  who  not  only  made  no 
objection  to  it,  but  said  it  was  all  right.  This  admission  of  the 
master  by  implication  admits  that  no  pilot  was  taken,  for,  if  a  pilot 
had  been  taken,  the  bill  was  not  right.  In  the  absence  of  any 
evidence  for  the  defendant,  when  proof  from  him  was  easy,  the 
admission  of  the  master  should  be  deemed  sufficient  to  warrant 
the  inference  that  in  fiict  no  pilot  was  taken.  If  this  inference  be 
incorrect,  it  can  be  shown  t6  be  so  by  further  testimony,  on 
application  to  this  Court,  or  on  appeal.  I  deem  it  proper  to  add 
that  the  law  stated  is  intended  to  be  confined  to  a  case  where  as  in 
this  instance  the  liability  is  claimed  to  be  derived  from  the  State. 
There  being  no  dispute  as  to  the  tonnage  of  the  vessel,  there 
must  accordingly  be  a  decree  in  favor  of  the  libellant  for  the  amount 
claimed  with  interest  and  costs. 

For  libellant,  Barney,  Butler  ^  Parsons. 
For  claimant,  Benedict  ^  Benedict. 
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FEBRUARY,  1877. 

IN  THE  MATTER  OF  THE  PETITION  OF  THE  N.  Y.  & 
WILMINGTON  S.  S.  Co.,  OWNERS  OF  THE  STEAM- 
SHIP BENEFACTOR.* 

Limitation  of  Liability.— Pkaotice.— Stipulation  fob  Value. 

Where  th<*.  owners  of  a  steamship  filed  a  petition  under  Section  4283,  U.  S. 
Rev.  SUt.,  to  obtain  a  limitation  of  their  liability  by  reason  of  a  certain 
collision,  after  their  steamer  had  been  proceeded  agwnst  in  an  action  in  rem 
and  released  from  custody  upon  their  stipulation  in  her  full  value  given 
for  the  benefit  of  all  persons  who  might  have  demands  arising  out  of  said 
collision,  and  after  a  final  hearing  had  been  had  in  such  action  and  a  decn?e 
entered  upon  such  stipulation : 

Held,  That  notwithstanding  the  vessel  had  been  released  upon  a  stipulation 
in  her  full  value  for  the  benefit  of  all  who  might  have  demands  arising  out 
of  the  collision,  the  proceeding  for  a  limitation  of  liability  was  not  vain  or 

fruitless. 
JleUij  also,  that  the  right  to  take  proceedings  to  obtain  a  limitation  of  liability 

was  not  impaired  by  giving  in  an  action  in  ^«m  a  stipulation  in  the  full  value 

of  the  vessel  for  the  Ijeneflt  of  all  who  might  have  demands  arising  out  of 

the  same  collision. 
Held  further,  that  the  right  to  resort  to  pnxieedings  by  petition  to  attain  a 

limitation  of  liability,  cannot  be  exercised  after  a  final  hearing  has  been  had 

and  a  final  decree  entered  in  an  action  in  rem  brought  to  recover  the  claims 

against  which  relief  is  sought  by  the  petition. 

Benedict,  J.  In  March,  1875,  certain  actions  were  instituted 
in  this  Court  against  the  steamship  Benefactor  to  recover  for  losses 
occasioned  by  the  sinking  of  the  schooner  Susan  Wright,  in  a  collision 
that  occurred  on  the  25th  day  of  February,  1875.  The  steamship 
having  been  seized  in  these  actions,  her  owners,  who  are  the  present 
petitioners,  applied  for  leave  to  file  a  stipulation  in  the  full  appraised 


♦The  Benefactor,  8  Ben.  42,  and  14  Blatchford  C.  C.  R.  354. 
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value  of  the  steamer,  for  the  benefit  of  all  persons  who  might 
have  demands  arising  oat  of  said  collision,  and  upon  the  giving  of 
such  stipulation  to  receive  the  said  steamship  discharged  from  all  lia- 
bility to  arrest  on  such  demands.  Permission  being  given,  the  steamer 
was  appraised  and  a  stipulation  in  the  sum  of  $40,000  having  been 
filed  the  steamer  was  released  from  arrest.  The  stipulation  so  given 
was  in  the  form  heretofore  adopted  in  similar  cases.  (See  stipulation 
given  for  the  City  of  Norwich,  1  Ben.  p.  103.)  Thereafter  the 
several  actions  against  the  steamer  were  consolidated,  and  a  trial 
upon  the  merits  having  been  had,  a  final  decree  was  rendered  in 
favor  of  the  libcllants  for  the  sum  of  $61,810.49,  and  the  amount 
for  which  the  stipulators  for  value  were  bound,  that  is  to  say  the 
appraised  value  of  the  vessel  with  interest  from  the  date  thereof, 
(such  being  the  provision  in  the  stipulation)  was  decreed  to  be  distrib- 
uted among  the  several  libellants  in  proportion  to  their  respective 
demands  as  ascertained  in  the  said  action. 

After  the  entrv  of  the  above-mentioned  decree  the  owners  of 
the  steamship  filed  the  present  petition  to  obtain  a  limitation  of  their 
liability,  as  provided  by  section  4283  (J.  S.  Rev.  Stat,  and  general 
admiralty  rules,  Nos.  54-57. 

To  this  petition  exception  is  taken  by  those  who  were  parties 
libellant  in  the  consolidated  action  in  rem  against  the  steamer,  upon 
the  ground  that  the  facts  stated  in  the  petition  show  that  the  relief 
sought  thereby  cannot  now  be  granted  by  this  Court.  This  excep- 
tion, which  has  been  treated  as  having  an  effect  similar  to  a  demurrer 
at  common  law,  is  based  upon  two  grounds.  One  ground  is  that 
the  proceeding  appears  on  its  face  to  be  vain  and  fruitless,  inasmuch 
as  the  petition,  shows  that  the  libellants  in  the  consolidated  action 
represent  all  existing  demands  arising  out  of  the  collision  in  question, 
and  also  that  by  the  decree  already  entered  in  that  action  the  value 
of  the  steamer,  being  represented  by  the  stipulation  given  in  that 
action,  is  to  be  distributed  among  the  said  libellants. 
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This  ground  of  exception  does  not  appear  to  me  to  be  well 
founded.  It  cannot  be  said  that  the  result  of  the  present  proceed- 
ing will  be  the  same  as  the  result  already  attained  bv  the  action  iii 
rem,  because  in  the  first  place  the  stipulation  given  in  the  action  in 
rem  is  not  for  the  same  amount  as  that  sought  to  be  given  in  this 
proceediRg.  The  stipulation  in  rem  is  for  the  value  of  the  steamer 
at  the  time  of  her  arrest,  with  interest  from  the  4&te  of  her  release, 
such  being  the  terms  of  the  stipulation.  The  stipulation  sought  to 
be  given  under  this  petition  is  for  the  value  of  the  steamer  and  of 
her  freight  then  pending. 

In  the  second  place  the  petitioners,  inaddition  to  a  distribution  of 
the  value  of  the  steamer  and  her  freight  pending  among  the  persons 
having  claims  for  losses  arising  out  of  the  collision  in  question,  are 
entitled  to  seek  the  frirther  relief  that  this  Court  not  only  restrain 
all  further  proceedings  in  the  action  in  rem,  but  also  all  proceed- 
ings against  the  petitioners  in  personam  to  recover  for  such  loss. 
The  relief  sought  by  this  proceeding  in  behalf  of  the  owners  of  the 
steamer  they  cannot  therefore  obtain  in  the  proceedings  in  rem. 

To  secure  the  relief  sought  by  the  petitioners  this  petition  is 
not  only  not  vain,  it  is  necessary ;  and  here  I  deem  it  proper  to 
repeat  what  has  been  said  on  other  occasions,  that  the  practice  of 
taking  such  stipulations  as  the  one  given  in  the  action,  against  this 
steamer  has  proved  to  be  convenient  and  advantageous,  for  it 
enables  a  vessel  seized  to  be  released  at  once  from  liability  to  arrest, 
while  at  the  same  time  the  right  of  her  owners  to  obtain  the  benefit 
of  the  limited  liability  act  by  means  of  the  proceedings  authorized 
by  the  general  admiralty  rules  is  no  way  impaired.  The  proceed- 
ing under  the  statute  and  the  general  admiralty  rules  has  been 
treated  in  this  Court  as  wholly  distinct  from  any  action  tit  rem 
that  may  be  pending,  and  it  takes  effect  upon  such  action  only  by 
means  of  the  restraining  order  authorized  by  rule  54.  It  would  be 
regretted,  therefore,  if  it  should  be  found  necessary  to  determine  that 
the  giving  of  such  a  stipulation  as  was  given  in  the  action  against 
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this  Steamer  had  any  efiect  to  impair  the  rights  derived  from  the 
limited  liability  act,  or  was  a  waiver  of  the  right  to  present  this 
petition.  In  my  opinion  no  such  determination  is  necessary  or 
proper,  and  I  therefore  hold  that  the  right  to  the  relief  sought  by 
this  petition  was  not  impaired  by  the  giving  of  the  stipulation  that 
was  given  in  the  action  in  rem. 

But  a  second  ground  of  exception  to  this  petition  is  presented 
for  consideration,  namely  that  the  petition  is  too  late  and  cannot 
now  be  entertained,  inasmuch  as  it  appears  upon  the  £eice  of  the 
petition  that  prior  to  its  being  filed  the  action  in  rem  sought  to  be 
restrained  had  proceeded  to  a  final  decree  after  a  hearing  upon  the 
merits.  Tbis  objection  I  believe  to  be  well  taken.  It  is  true  that 
the  general  admiralty  rules  under  which  the  petition  is  filed  do 
not  contain  any  express  limitation  of  the  time  within  which  the 
proceedings  authorized  thereby  may  be  taken.  Nevertheless  some 
limitation  is  clearly  implied.  Thus  it  is  quite  manifest  that  it  was 
intended  that  the  petition  should  be  filed  before  the  action  sought 
to  be  restrained  should  have  been  taken  by  appeal  from  the  District 
to  the  Circuit  Court,  and  I  think  it  may  be  inferred  that  it 
was  the  intention  that  the  proceeding  should  be  instituted  before  a 
final  decree  upon  the  merits,  after  hearing  upon  pleadings  and 
proofe  in  such  action.  It  will  be  observed  that  the  rules  permit 
the  question  of  liability  to  be  raised  by  the  petition,  and  to  be  tried 
in  the  proceedings  taken  thereon.  So  this  petition  contains  a  fall 
statement  of  the  circumstances  attending  the  collision  in  question, 
and  seeks  a  determination  of  the  question  of  negligence  as  prelim- 
inary to  a  resort  to  the  stipulation  tendered,  and  I  am  invited  to 
consider  anew  the  evidence  in  respect  to  the  collision  in  question, 
and  to  say  over  again  whether  I  find  the  steamer  in  fault.  But  it 
could  never  have  been  intended  to  permit  a  second  trial  of  the  ques- 
tion of  liability.  The  permission  given  to  present  that  question  in  the 
petition  therefore  shows  that  the  right  to  resort  to  proceedings  by 
petition  must  be  exercised,  if  at  all,  before  a  trial  upon  the  question 
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of  liability  has  been  bad  in  tbe  action  sougbt  to  be  restrained, 
while  the  libel  is  in  esse  and  before  the  demand  has  passed  into  the 
form  of  a  final  decree. 

Whether  any  other  limitation  can  be  derived  from  the  language 
of  the  rules  or  that  of  the  limited  liability  act,  it  is  not  now  nec- 
essary to  consider. 

My  conclusion  therefore  is  that  inasmuch  as  it  appears,  by  the 
petition  under  consideration,  that  prior  to  the  filing  thereof  a 
hearing  upon  tbe  merits  had  been  had  in  the  action  sought  to  be 
restrained,  and  that  the  rights  of  the  libellants  had  become  fixed 
so  far  as  this  Court  is  concerned  by  tbe  final  decree  of  this  Court 
entered  in  such  action,  it  is  now  too  late  to  resort  to  this  proceeding. 

There  will  therefore  be  a  decree  entered  herein,  dismissing  the 
petition,  but  without  costs. 


MARCH,  1877. 

TWENTY-THREE  BALES  OF  COTTON. 

Halvagb. — Dbreliot  Property. 
r 

Where  a  deck-load  of  cotton  in  bales  had  been  dumped  from  a  lighter,  and 
part  of  it  floated  away  with  the  tide,  in  the  bay  of  New  York,  and  next 
morning  a  tug,  seeing  the  cotton  floating  near  the  Narrows,  put  out  with  a 
lighter  and  secured  twenty-three  bales,  at  some  risk  and  with  some  damage 
to  the  vessels  from  ice; 

Ileldy  That  the  service  was  a  salvage  service ;  that  the  circumstances  war- 
ranted the  belief  that  the  property  was  abandoned,  notwithstanding  the 
appearance  of  another  tug,  claiming  to  be  sent  by  the  owneis  to  pick  up  the 
cotton ;  and  that  the  salvors  had  not  forfeited  their  right  to  compensation  by- 
refusing  to  surrender  the  cotton  to  the  persons  demanding  it,  nor  by  promptly 
libelling  it  to  recover  the  salvage. 
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Twenty-three  Bales  of  Cotton. 


This  action  was  for  salvage  service,  performed  in  picking  up 
cotton  bales  floating  in  New  York  harbor. 

The  &cts  are  fiilly  stated  in  the  opinion  of  the  Court. 

For  libellants,  Beebe,  Wilcox  ^  Hobbs. 

For  claimants,  C.  E.  Crowell. 

Benedict,  J.  This  is  an  action  brought  to  obtain  at  the 
hands  of  the  Court  an  award  of  salvage  for  services  rendered  in 
respect  to  twenty-three  bales  of  cotton.  The  action  has  been  hotl j 
contested,  and  evidently  a  state  of  feeling  has  grown  up  between  the 
parties  that  has  rendered  necessary  the  adjudication  of  a  demand 
which,  under  other  circumstances,  would  have  been  easily  adjusted 
by  the  parties  themselves.  The  feeling  alluded  to  impels  me  to  give 
the  case  a  more  extended  examination  than  either  the  amount  or 
the  questions  of  law  involved  would  ordinarily  call  for.  The 
material  facts  disclosed  by  the  evidence  are  as  follows : 

On  the  10th  of  January,  1877,  just  at  nightfisill,  a  barge  lying 
at  the  American  docks,  Staten  Island,  laden  with  cotton  bales,  then 
in  the  possession  of  the  National  Freight  and  Lighterage  Company 
as  common  carriers,  was  caught  by  floating  ice  and  thereby  careened 
80  that  she  dumped  some  five  hundred  bales  of  cotton  into  the  slip. 
The  weather  was  cold,  the  tide  was  running  ebb,  there  was  much 
ice  in  the  bay  and  night  was  at  hand.  The  manager  of  the  National 
Freight  and  Lighterage  Company  upon  being  informed  of  the  mishap 
at  once  dispatched  the  tug  C.  A.  Sumner,  the  steam  lighter  Watson, 
and  another  lighter,  with  an  extra  force  of  thirty-five  men  from  New 
York,  to  secure  the  cotton.  This  force  having  proceeded  to  the 
scene  of  the  disaster,  boats  were  at  once  placed  across  the  mouth  of 
the  slip  to  prevent  the  cotton  then  remaining  in  the  slip  from  being 
carried  out  by  the  tide,  while  the  men  began  to  hoist  out  cotton  from 
the  water.  They  were  engaged  at  this  labor  all  the  night  and  until 
about  11  A  M.  the  next  day,  when  all  of  the  cotton  was  secured 
except  foi  ty  balej  that  had  been  carried  out  of  the  slip  by  the  tide 
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before  the  arrival  of  assistance.     The  cotton  that  had  so  escaped  was 
left  drifting  about  the  bay  with  the  heavy  ice  then  moving  on 
the  tide.     About  9  A.  M.,  the  master  of  the  tug  Harlow  Bailey,  in 
the  employ  of  the  Peerless  Oil  Works,  a  large  oil  refinery  at  the 
foot  9f  25th  street,  Gowanus,  reported  to  Mr.  Bush,  one  of  hia 
owners,  that  cotton  bales  were  floating  in  the  bay.     Bush  at  once 
directed  the  lighter  Susan  and  Rebecca  to  be  taken  in  tow  by   the 
Harlow  Bailey,  and  going  on  board  the  tug  himself,  with  an  extra 
man  or  two,  making  ten  in  all,  proceeded  out  into  the  bay  for  the 
purpose  of  saving  the  cotton.     The  weather  was  still  cold,  the  bay 
was  full  of  ice,  the  tide  was  running  ebb,  the  cotton  had  floated 
down  towards  the  ]!4  arrows,  and  was  then  some  three  miles  distant, 
and  no  other  vessel  of  any  description  was  to  be  seen,  except  a 
lighter  over  by  Staten  Island,  in  distress  from  the  ice.     The  Har- 
low Bailey,   with  the  lighter  in  tow,  proceeded  to  the  cotton,  and, 
about  half-past  ten  A.  M.,  began  to  secure  it.     After  a  bale  or  two 
had  been  secured  it  seemed  probable  that  some  of  the  cotton  would 
pass  the  Narrows  before  all  could  be  secured,  whereupon  the  lighter 
and   tug  proceeded  directly  to  the  Narrows,   and  then,   turning, 
worked  back,  picking  up  the  cotton  as  they  found  it  in  the  ice.  The 
mode  of  operating  was  to  tow  the  lighter  into  the  ice,  alongside  of 
each  bale  as  found,  and  when  the  bale  was  alongside  a  man  jumped 
on  aiid  &stened  it  in  a  sling.    It  was  then  hoisted  on  board  the  lighter. 
In  this  way,  by  12  o'clock,  all  the  cotton  that  could  be  found, 
except  two  bales,  had  been  secured ;  and  the  tug  and  lighter,  having 
28  bales  on  board,  were  about  completing  the  work  when  tlie  Wat- 
son overhauled  them,  and  those  on  board  the  Watson  demanded  the 
cotton,  at  the  same  time  informing  the  salvors  that  they  would  get 
pay  for  their  services  at  the  American  docks  whence  the  eotUm  had 
escaped.     The  salvors  declined  to  surrender  the  23  bales  they  had 
secured,  and  declined  to  carry  the  cotton  to  the  American  docks, 
but  proceeded  with  it  to  the  libellants'  wharf;  at  the  foot  of  25th 
street,  whence  they  had  started.    The  whole  time  occupied  in  the 
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service  was  about  three  and  a  half  hours.  In  the  performance  of 
the  service  the  lighter  Susan  and  Rebecca  was  stove  by  the  ice,  and 
was  only  kept  afloat  by  placing  a  man  in  her  hold  at  the  break 
through  which  water  was  pouring  in  a  stream,  who,  by  constantly 
forcing  cotton  into  the  break,  made  out  to  stay  the  water  so  that 
the  lighter  was  kept  afloat.  She  ran  great  risk  of  loss,  however, 
and  WHS  in  a  sinking  condition  when  she  reached  her  dock.  The 
man  in  her  hold  was  so  chilled  as  to  require  assistance  to  get  him 
ashore.  On  the  same  day  this  action  was  commencad  to  recover 
salvage  for  the  service  in  saving  the  23  bales  thus  secured. 

The  demand  is  contested  by  the  National  Freight  and  Light- 
erage Company  who  have  filed  a  claim  to  the  cotton. 

First,  it  is  said  the  cotton  was  not  abandoned,  no  request  was 
made  for  the  libellants  to  secure  it,  and  without  their  assistance  it 
would  have  been  secured  in  due  time  by  those  in  whose  charge  it 
was  when  it  was  dumped.  The  evidence  shows  that  directions  had 
been  given  to  the  tug  Watson,  to  proceed  to  the  Narrows  as  snon 
as  all  the  cotton  in  the  slip  should  be  secured,  and  to  search  the 
Staten  Island  shore  for  cotton  that  might  have  drifted  in  upon  that 
shore.  After  this  she  was  to  pick  up  any  cotton  that  could  be 
found  in  the  bay.  This  instruction  was  obeyed,  but  the  Watson 
was  unable  to  get  out  until  after  the  Harlow  Bailey  had  begun  to 
secure  the  cotton.  When  the  Watson  did  get  out,  although  the 
Bailey  was  seen  to  be  picking  up  cotton,  no  signal  was  made  to  her 
but  she  was  permitted  to  continue  her  labor  on  the  Long  Island 
shore,  while  the  Watson,  as  directed,  went  down  the  Staten  Island 
shore  to  the  Narrows  in  the  clear  water.  No  communication  was 
had  between  the  tugs  until  23  bales  had  been  secured  by  the 
Harlow  Bailey  in  the  manner  above  described  and  the  Bailey  was 
well  on  her  way  back.  This  evidence  shows  that  in  determining 
the  amount  of  salvage  to  be  awarded  the  cotton  cannot  be  consid- 
ered a  derelict ;  but  it  also  shows  that  a  salvage  service  has  been 
performed.     The  cotton  had  been  floating  all  night  and  a  part  of  a 


i52  EASTERN  DISTRICT  OF  NEW  YORK, 

Twenty-three  Bales  of  Cotton. 


day  in  the  open  bay  when  the  service  was  performed.  The  service 
was  undertaken  wten  no  one  was  endeavoring  to  save  the  cotton. 
When  the  service  was  seen  to  have  been  undertaken  by  the  libel- 
lants  no  objection  of  any  kind  was  made,  nor  any  eflfort  put  forth  to 
make  known  that  the  Watson  was  intending  to  pick  up  the  cotton. 
It  was  not  until  after  the  service  had  been  performed  that  any 
claim  of  right  in  the  property  was  asserted  by  the  Lighterage  Com- 
pany. These  circumstances  gave  to  any  person  the  right  to 
endeavor  to  save  the  property.  The  absence  of  an  afiirmative 
request  of  the  service  is  not  a  material  circumstance. 

The  presence  of  the  Watson  when  she  appeared  upon  the  scene 
is  a  fact  to  be  considered  in  determining  the  extent  of  the  danger  to 
which  the  cotton  was  exposed,  but  neither  her  presence  nor  her 
actions  under  the  circumstances  prevented  the  rendition  of  a  salvage 
service  to  the  cotton.  This  is  not  a  case  of  intrusion  by  persons 
desiring  to  force  their  services  upon  unwilling  parties  in  distress. 
If  sudi  had  been  the  fact,  the  court  would  look  upon  the  libellants' 
claim  with  no  favorable  eye.  The  case  here  is  one  where  parties, 
under  no  obligation  to  do  so,  voluntarily  put  out  for  the  sole  purpose 
of  rescuing  property  floating  about  the  bay,  having  no  person  near  it, 
a^d  there  being  no  indication  that  any  persons  were  intending  to 
save  it.  It  is  a  clear  case  of  salvage,  then,  if  the  property  was  in 
danger.  The  claimants  deny  that  there  was  any  danger  of  losing 
the  cotton,  as  it  would  float,  and,  as  they  believe,  would  not  have 
passed  out  .to  sea  upon  that  tide.  But  the  acts  of  both  the  tugs 
shows  that  danger  was  apprehended,  if  the  cotton  should  pas9  the 
Narrows,  for  both  the  tugs  proceeded  at  once  to  the  Narrows  to  pre- 
vent such  an  occurrence.  It  is  plain,  too,  that  there  was  constant 
danger  that  some  of  the  bales  might  be  carried  under  the  ice,  and 
so  wholly  lost,  and  what  is  conclusive  evidence  of  a  real  dangpr  is 
the  fact  that,  although  every  bale  found  was  picked  up,  of  the  41 
bales  that  passed  out  of  the  slip  16  were  actually  lost.  I  find  then 
in  the  case  all  the  elements  of  a  salvage  service. 
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But  it  is  farther  contended  in  behalf  of  the  defence  that  the 
salvors  were  guilty  of  misconduct  and  forfeited  all  right  to  compen- 
sation by  refusing  either  to  surrender  the  cotton  when  the  Watson 
came  to  them  for  it  or  to  carry  it  to  the  American  stores  whence 
they  were  informed  it  came.  I  find  no  misconduct  in  these  acts  of 
the  salvors.  Having  performed  a  salvage  service  they  had  acquired 
the  right  of  possession,  and  any  right  of  the  claimants  was  for  the 
time  being  subject  to  this  right  of  the  salvors.  Besides,  how  could 
the  salvors  know  that  the  parties  claiming  the  cotton  had  any  right 
whatever  in  the  same  ?  Acts  of  salvors  in  maintaining  their  right  of 
possession,  to  the  injury  of  other  parties  and  without  reason  therefor, 
are  not  to  be  approved ;  but  no  such  acts  appear  in  this  case.  The  tug 
and  lij;hter  having  the  cotton  were  well  known  to  those  demanding  the 
cotton.  The  salvors  and  their  vessels  could  at  any  time  be  found. 
There  was  no  attempt  to  conceal  or  make  away  with  the  property. 
The  place  to  which  they  were  known  to  be  taking  the  property  was 
within  sight  of  the  place  where  the  claimants  desired  to  have  it. 
No  extra  risk  or  charge  was  incurred  and  the  refusal  to  surrender 
the  cotton  in  accordance  with  the  demand  of  those  on  the  Watson 
does  not  afford  ground  for  criticism.  The  good  faith  of  the  salvors 
is  shown  by  the  fact  that  when  the  Watson  came  up  with  parties 
who  asserted  that  the  cotton  had  escaped  from  their  custody,  no  ef- 
fort was  made  on  the  part  of  the  salvors  to  secure  the  two  bales  that 
had  already  been  discovered  by  them  but  not  secured,  and  the  locality 
of  those  bales  was  pointed  out  to  the  demandants  in  order  that  they 
might  secure  those  bales  themselves ;  and  in  this  connection  it  may 
be  noticed  that  after  securing  one  of  the  bales  thus  pointed  out  the 
Watson  did  not  think  it  advisable  to  continue  her  efforts  but  waited 
until  the  next  day,  when  she  resumed  search  for  the  missing  bales. 

Again,  great  complaint  is  made  agafinst  the  salvors  because 
they  filed  their  libel  so  promptly  and  when  they  knew  that  the 
claimants  were  willing  to  pay  a  reasonable  compensation  for  the 
services  performed.     The  fact  proved  that  on  the  same  day  the  cot- 
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ton  was  picked  up,  the  claimants  procured  a  search  warrant  from  a 
Court  of  the  State  and  also  a  warrant  to  arrest  the  master  of  the 
lighter  for  conversion  of  the  property,  warrants  the  inference  that 
the  filing  of  the  libel  may  have  been  hastened  by  the  attitude 
assumed  towards  the  salvors  by  the  agent  of  the  claimants,  who  says, 
"I  thought  I  should  be  ahead  of  them  and  I  got  a  search  warrant  to 
take  the  cotton  from  them."     But  however  this  may  be,  the  prompt 
filing  of  the  libel  caused  no  detriment  to  the  owners  of  the  property, 
but  on  the  contrary  enabled  them  the  sooner  to  re-acquire  the  pos- 
session of  it  upon  giving  a  stipulation  for  value  as  was  done.    There 
is  no  reason  to  suppose  that  the  action  of  the  libellants  arose  from 
a  desire  to  incur  expense  or  to  make  costs  unnecessarily.     Further- 
more it  is  to  be  noticed,  that  although  the  manager  of  the  Lighterage 
Company  after  the  libel  had  been  filed  said  that  he  would  do  what 
was  right,  and  in  vain  attempted  to  have  the  salvors  name  the 
amount  of  their  demand,  still  no  definite  sum  was  ever  ofiered  or 
suggested  by  the  agent  and  no  tender  has  ever  been  plead  or  made; 
while  the  proof  shows  that  when  he  found  a  libel  had  been   filed, 
he  said  that  as  a  suit  had  been  brought  he  would  not  pay  a  cent  until 
compelled  to.     The  defence  made  has  been  in  harmony  with  this 

statement. 

These  conclusions  compel  a  determination  of  this  case  in  favor 
of  the  libellants,  and  there  remains  but  to  determine  the  amount  of 
their  reward.  The  value  of  the  cotton  saved  is  $1150.  The  time 
employed  was  about  three  hours.  The  risk  of  total  loss  of  the  23  bales 
saved  was  greatly  diminished  by  the  presence  of  the  Watson  after 
she  was  able  to  leave  the  work  in  the  slip.  The  lighter,  worth  some 
$5000,  was  used  at  considerable  risk  of  her  being  sunk  by  the  ice. 
The  salvors  put  out  from  a  safe  harbor  for  the  sole  purpose  of  saving 
property  apparently  derelict. 

The  value  of  the  property  saved  is  small  and  the  award  is  to 
be  divided  among  nine  persons  besides  the  owners  of  the  tug  and 
lighter.     The  owners  of  the  lighter  have  expended  $44.55  m  re- 
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pairing  the  injuries  sustained  by  the  lighter  while  performing  the 
service. 

In  view  of  all  the  circumstances,  I  shall  fix  the  salvage  at  one- 
third  the  value  of  the  property  saved.  This  suip  the  libcllants  are 
entitled  to  recover,  and  as  there  has  been  no  tender  they  must 
also  recover  their  costs. 


MARCH,  1877. 

MARTIN  SCHRENKEISEN,  ASSIGNEE  IN  BANKBQPT- 
CY  OF  ALEXANDER  STEIN  v.  JOHN  MILLER. 

Tkansfkr  of  Property  in  Violation  ok  the  Bankruptcy  Act. — 
Ordinary  Course  of  Business. — Waiver  of  Defence.— A  Fraudu- 
lent Transferee  of  Property  is  to  be  held  as  Trustee  for  the 
Assignee  in  Bankruptcy. 

B.,  who  was  a  manufacturer  of  chairs,  bouglit  of  H.  a  quantity  of  black  wal- 
nut logs,  to  be  used  in  his  busine^,  and  gave  II.  his  note  for  them  for 
$2,242.59,  dated  November  17th,  1875,  payable  in  three  montlis.  On 
December  4th,  1876,  S.  failed  to  pay  a  note  due  that  day.  On  December 
9th,  1875,  S.  sent  a  message  to  M.  that  there  were  s :>  ne  logs  for  sale.  M. 
went  to  S.  and  bought  of  him  67  of  the  logs  which  8.  had  bought  of  H., 
agreeing  lo  pay  for  them  $1,057.17  in  four  montlis.  On  the  16th  of  Decem- 
ber 8.  was  adjudged  a  bankrupt  on  his  own  petition,  and  an  assignee  was 
appointed.  On  December  10th  M.  took  from  H.  a  transfer  of  the  note  of 
8.  for  $2,242.59,  without  recourse  to  H.,  and  he  afterwards  filed  a  proof  of 
debt  in  the  bankruptcy  proceedings  for  the  amount  of  that  note,  less  the 
$1,057.17  which  he  had  agreed  to  pay  for  the  logs,  and  was  paid  a  divi- 
dend on  it.  The  assignee  filed  a  bill  in  ei^uity  against  M.  to  set  aside  the 
transfer  of  the  logs  from  8.  to  M.  as  void,  alleging  that  8.  was  insolvent 
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when  it  was  made,  and  that  M.,  when  he  bought  the  logs,  had  reasonable 
cause  to  believe  that  S.  was  insolvent,  or  acting  in  contemplation  of  insolv- 
ency, and  that  the  sale  was  made  bji  8.  with  a  view  to  prevent  his  property 
from  coming  to  his  assignee  in  bankruptcy,  and  to  prevent  it  from  being 
distributed  under  the  bankruptcy  statute,  and  so  defeat  the  object  of,  and 
impair,  hinder,  impede  and  delay  the  operation  and  effect  of,  such  statute ; 
and  that  the  sale  was  not  made  in  the  usual  and  ordinary  course  of  the  bus- 
iness of  S.,  and  was  void  and  a  fraud  on  the  bankruptcy  Act.  The  answer 
of  M.  denied  that  he  knew  that  S.  was  insolvent  or  in  contemplation  of 
insolvency.     The  case  was  heard  on  pleadings  and  proofs : 

Heldj  That  the  sale  to  M.  was  not  one  in  the  usual  and  ordinary  course  of  the 
business  of  S.,  as  that  was  known  to  M. ;  that  the  burden,  therefore,  was 
thrown  on  M.,  of  showing  that  there  was  no  violation  of  section  5,139  of  the 
Revised  Statutes ;  and  that  he  had  not  done  this  ; 

That  the  plaintiff  had  made  out  a  case  falling  within  the  decision  in  Wdlbrun 
V.  BabbiU  (16  WaU.,  577)  ; 

That  S.  intended  a  fraud  in  the  sense  of  section  5,130  of  the  Revised  Statutes, 
in  the  sale  to  M  ; 

That  there  was  enough  in  the  facts  to  put  M.  on  inquiry  to  ascertain  the  con- 
dition of  the  affairs  of  S  ; 

That  the  point,  that  the  plaintiff  should  have  proceeded  by  a  suit  at  law  and 
not  by  bill  in  equity,  had  not  been  taken  in  the  answer  and  was,  therefore, 
waived ;  but,  if  it  had  been  taken,  it  could  not  have  prevailed,  for,  when  a 
transfer  of  property  is  held  void  under  the  provisions  of  the  bankruptcy 
Act,  as  against  the  assignee  in  bankruptcy,  the  transferee  is  properly  to  be 
regarded  as  a  trustee  for  the  assignee,  and  to  be  held  to  account  as  such  ; 

That  the  plaintiff  was  entitled  to  a  decree  that  the  sale  to  M.  was  void  and 
that  M.  account  for  the  property. 

Blatchford,  J.  Alexander  Stein  filed  his  petition  in  volantarv 
bankruptcy,  in  this  Court,  on  the  16th  of  December,  1875,  and 
was  adjudicated  a  bankrupt,  and  the  plaintiff  was  appointed  his 
assignee.  Stein  was  a  manufacturer  of  chairs  and  was  in  the  habit 
of  purchasing  logs  of  black  walnut  wood,  and  using  them  in  his  busi- 
ness, by  cutting  them  up  and  making  them  into  chairs.  In  Novem- 
ber, 1875,  he  purchased  99  of  such  logs  from  one  Hoyt.  and  gave 
to  Hoyt,  for  the  purchase  price  thereof,  bis  promissory  note,  dated 
November  17tb,  1875,  payable  three  months  after  date  to  the  order 


MARCH,  1877.  57 


Schrenkeisen,  Assignee,  v.  Miller. 


of  Hoyt,  for  $2,242.59.  On  the  9th  of  December,  1875,  Stein  had 
on  hand  sixty-seven  of  such  logs,  and  on  that  day  contracted  to  sell 
those  sixty-seven  logs  to  the  defendant,  Miller,  for  $1,057.17. 
Miller  was  to  pay  Stein  for  the  logs  in  four  months.  The  logs 
were  delivered  to  Miller.  On  the  10th  of  December,  1875,  Miller 
took  from  Hoyt  a  transfer  in  writing,  to  him,  Miller,  of  all  the 
right,  title  and  interest  of  Hoyt  in  the  note  for  $2,242.59, 
expressed  to  be  without  recourse  to  Hoyt,  and  written  on  the  back 
of  the  note.  The  note  and  the  transfer  were  on  the  same  day 
delivered  to  Miller.  Miller  did  not  pay  Stein  for  the  logs  or  give 
him  a  note ;  but,  after  the  adjudication  in  bankruptcy,  he  filed  a 
proof  of  debt  against  the  estate  of  Stein,  founded  on  the  note  for 
$2,242.59,  as  owned  by  him,  Miller,  for  the  amount  of  that  note  less 
the  $1,057.17  he  owed  for  the  67  logs.  It  also  appears  that  he 
has  been  paid  a  dividend  from  the  estate  on  the  amount  proved. 

The  bill  in  this  case  alleges,  that,  on  and  from  the  9th  of 
December,  1875,  Stein  was  insolvent;  that  Miller,  when  he  pur- 
chased the  logs,  had  reasonable  cause  to  believe  that  Stein  was  insol- 
vent, or  was  acting  in  contemplation  of  insolvency,  and  knew  that 
the  sale  was  made  by  Stein  with  a  view  to  prevent  his  property  from 
coming  to  his  assignee  in  bankruptcy,  and  to  prevent  it  from  being 
distributed  under  the  bankruptcy  statute,  and  to  defeat  the  object  of, 
and  impair,  hinder,  impede  and  delay  the  operation  and  effect  of, 
such  statute ;  that  said  sale  was  nQt  made  in  the  usual  and  ordinary 
course  of  the  business  of  Stein ;  that  Stein  sold  the  logs  at  much  less 
than  their  regular  market  price ;  that  Hoyt  and  Miller,  with  the 
intent  to  enable  Hoyt  to  obtain  a  preference  over  the  general  body 
of  the  creditors  of  Stein,  agreed  that  the  note  for  $2,242.59  should 
be  assigned  by  Hoyt  to  Miller,  and  that  Miller  should  ofl^t  the 
amount  he  agreed  to  pay  Stein  for  the  logs,  and  prove  the  claim  for 
the  balance  of  the  note  ;  and  that,  by  reason  of  the  premises,  the 
transfer  of  the  logs  by  Stein  to  Miller  was  and  is  void,  and  was  and 
is  a  fraud  on  the  bankruptcy  statute  and  on  the  general  body  of  the 
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creditors  of  Stein.  The  bill  prays  for  a  decree  that  Miller  restore 
to  the  plaintiff  the  67  logs,  the  value  of  which  is  alleged  to  be 
$1,409.58,  or  so  many  of  the  same  as  he  stiM  has,  and  pay  to  the 
plaintiff  the  value  of  those  which  he  no  longer  has. 

The  answei  denies  that  Miller  was  advised  of  or  knew  that 
Stein  was  insolvent  or  in  contemplation  of  insolvency,  and  alleges 
that  he  had  the  assurances  of  Stein  and  one  representing  himself  to 
be  the  agent  of  Stein,  that  Stein  was  in  a  sound  financial  condition. 

Stein  had  been  a  manufacturer  of  chairs  at  the  same  place  for 
twenty -four  years.   His  property  consisted  of  real  estate,  machinery, 
lumber,  cut  up  lumber  and  logs.     He  had  purchased  the  99  logs 
from  Hoyt  with  a  view  to  cut  them  up  and  use  them  in  his  business, 
and   not  with  a  view  to  sell  them  again  in  the  shape  of  logs.      He 
agreed  to  pay  $55  per  one  thousand  feet  for  the  logs.     They  were 
delivered  to  him  from  time  to  time  for  a  month  after  he  contracted 
for  them  and  gave  the  note  for  $2,242.59  to  Hoyt  for  the  purchase 
price  of  them.     Stein  testifies,  that  he  became  insolvent  and  unable 
to  pay  his  debts  in  the  ordinary  course,  as  they  matuTod,  on  the 
4th  of  December,  1875,  and  on  that  day  failed  to  pay  a  promissory 
note  which  became  due  on  that  day.     On  the  9th  of  December  the 
defendant  received  a  message  from  Stein  that  there  were  some  logs 
for  sale.     Miller,  on  going  to  Stein's  place  of  business,  in  response 
to  such  message,  saw  one  Zimmer  there,  before  seeing  Stein^  and 
saw    that  Zimmer  was  assuming  to  be  in  charge  of  the  place. 
Zimmer  kept  a  drinking  saloon,  and  Miller  knew  that  fact.     Miller 
had  previously  sold  logs  to  Stein,  and  had  never  bought  logs  of 
Stein.     He  knew  what  Stein's  business  was. 

As  to  what  transpired  between  Stein  and  Miller,  Stein  testi- 
fies, that  he  told  Miller  that  he  could  not  paj  bis  debts,  and  that 
the  logs  had  to  be  moved  from  the  street,  and  that  he  was  unable 
to  manufacture  at  present.  Miller  testifies,  that  Stein  did  not  tell 
him  he  could  not  pay  his  debts ;  that  he  had  no  conversation  with 
Stein  about  his  solvency ;  and  that,  at  the  time  he  purchased  the 
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logs,  he  had  not  beard  that  Stein  had  failed  to  meet  any  of  his 
payments.  One  Jones  was  in  the  room  with  Stein  and  Miller,  when 
Miller  had  the  conversation  with  Stein.  He  was  invited  by  Miller  ' 
to  go  with  him  to  Stein's  place,  And  says  he  thinks  that  Miller  told 
him.  when  so  inviting  him,  that  Stein  had  sent  to  him,  Miller,  to 
buy  some  logs.  Jones  testifies,  that  he  did  not  hear  Stein  say  to 
Miller  that  he,  Stein,  could  not  pay  his  debts  and  that  he  was 
unable  to  manufacture  at  present  and  that  that  was  the  reason  why 
he  wanted  to  sell  the  logs. 

The  price  which  Miller  was  to  pay  for  the  logs  was  $45  per 
1,000  feet.  There  is  testimony  as  to  whether  this  was  as  high  as 
the  market  value  at  the  time,  and  there  is  also  testimony  that  Stein 
had  been  notified  by  the  police  to  have  the  logs  removed  from  the 
street.  In  the  view  I  take  of  the  case  it  is  unnecessary  to  discuss 
this  evidence. 

It  is  quite  clear,  on  the  testimony,  that  the  sale  to  Miller  was 
not  made  in  the  usual  and  ordinary  course  of  business  of  Stein,  as 
such  course  was  known  to  Miller.  This  fact  is,  therefore,  prima 
facie  evidence  of  fraud,  anS  throws  on  Miller  the  burden  of  show- 
ing that  there  was  no  violation  of  section  5,129  of  the  Revised 
Statutes.  This  he  has  not  shown.  On  the  contrary,  a  case  is 
made  out  by  the  plaintiff  which  falls  within  the  decision  in  Wal- 
bruit  V.  Babbitt^  (16  Wallace^  577).  In  that  case,  a  stock  of 
merchandise  was  sold  by  the  bankrupt,  Mendelson,  to  one  Summer- 
field,  and  by  the  latter  to  the  defendants.  The  assignee  in  bank- 
ruptcy sued  the  defendants  to  recover  the  value  of  the  property. 
The  bankrupt,  who  was  a  retail  merchant,  wrote  to  Summerfield  to 
bring  some  money  and  buy  him  out.  Summerfield  went  with  the 
money.  The  bankrupt  told  him  he  wished  to  sell  his  stock,  because 
he  could  not  succeed  in  the  business  in  which  he  was  engaged  and 
wished  to  deal  in  other  kinds  of  goods.  A  sale  was  made  at  a 
reduction  of  25  per  cent,  from  cost,  and  Summerfield  paid  the 
money  to  the  bankrupt.     Summerfield  then  resold  the  stock  of 
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goods,  at  a  slight  advance,  to  the  defendants,  who  received  them 
fix)m  the  possession  of  the  bankrupt  and  paid  Summerfield  the 
agreed  price  for  them.     The  money  which  the  bankrupt  received 
from  Summerfield  did  not  reach  his  creditors  and  it  was  alleged  by 
him  that  he  had  lost  it.     The  Court  held,  that  the  plaintiff  was 
entitled  to  recover;    that  the  transaction   of  the  bankrupt  with 
Summerfield  was  out  of  the  ordinary  mode  of  transacting  the  busi- 
ness of  the  bankrupt,  and  was  prima  facie  evidence  of  fraud,  and 
threw  the  burden  of  proof  on  the  purchaser,  to  sustain  the  validity 
of  his   purchase ;    that  the  legal   presumption   that  the  bankrupt 
intended  to  commit  a  fraud  on  his  creditors  was  not  overthrown  by 
showing  that  Summerfield  paid  tuU  value  for  the  goods,  in  ignorance 
of  the  condition  of  the  bankrupt's  aflairs ;  that  Summerfield,   in 
purchasing  in  the  way  and  under  the  circumstances  he  did,   was 
told  by  the  law  that  a  fraud  of  some  kind  was  intended  by  the 
bankrupt,  and  was  put  on  inquiry  to  ascertain  the  true  condition  of 
the  bankrupt's  business ;  that  he  did  not  do  that,  nor  make  any 
attempt  in  that  direction  ;  that  he  contented  himself  with  limiting 
his  inquiries  to  the  object  the  bankrupt  had  in  selling  out  and  to 
his  future  purposes ;  that  something  more  was  required  than  that 
information^  to  repel  the  presumption  of  fraud  which  the  law  raised, 
in  the  mere  &ct  of  a  retail  merchant  selling  out  his  entire  stock  of 
goods ;  that  the  presumption  of  fraud,  arising  from  the  unusual 
nature  of  the  case,  could  only  be  overcome  by  proof  on  tho  part  of 
the  buyer  that  he  took  the  proper  steps  to  find  out  the  pecuniary 
condition  of  the  seller ;  that  all  reasonable  means,  pursued  in  good 
faith,  must  be  used  for  such  purposes ;  that,  if  Summerfield   bad 
employed  any  means  at  all,  directed  to  that  end,  he  would  have 
discovered  the  actual  insolvency  of  the  bankrupt;  and  that,  in 
choosing  to  remain  ignorant  of  what  the  necessities  of  his  case 
required  him  to  know,  he  took  the  risk  of  the  impeachment  of  the 
'transaction  by  the  assignee  in  bankruptcy,  in  case  the  bankrupt 
should,  within  the  time  limited  in  the  statute,  be  declared  a  bankrupt 
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The  Court  farther  held,  that  the  defendants  were  in  no  better  condi- 
tion than  Summerfield  would  have  been  if  he  had  not  transferred 
the  stock  to  them,  because  they,  on  the  evidence,  took  his  title  with 
full  knowledge  of  its  infirmity. 

In  the  present  case,  Stein  was  insolvent  and  knew  that  he  was 
insolvent.  He  had  past  due  debts  that  were  unpaid,  and  knew 
that,  bj  the  sale  to  Miller,  he  was  placing  the  logs  where  his  cred- 
itors could  not  reach  them.  He  received  no  money  for  them  and 
contracted  to  receive  nothing  but  the  personal  credit  of  Miller.  It 
was  unusual  for  him  to  sell  logs  as  logs,  except  a  single  one  occa- 
sionally for  a  special  object.  He  owed  debts  not  yet  due,  as  shown 
by  the  outstanding  note  to  Hoyt,  and,  by  selling  the  logs  on  credit, 
he  was  putting  it  in  the  power  of  Miller,  by  becoming  the  assignee 
of  the  Hoyt  note,  to  practically  secure  the  payment  in  full  of  so 
much  of  that  note  as  should  be  equal  to  the  sale  price  of  the  logs, 
to  the  prejudice  of  other  creditors.  It  must,  therefore,  be  held, 
that,  in  the  sense  of  section  5,130,  Stein  intended  "fraud,"  that  is, 
intended  to  prevent  the  property  which  he  sold  to  Miller  from 
remaining  in  a  position  where,  in  case  he  should  go  into  bankruptcy, 
it  would  come  to  the  hands  of  his  assignee  in  bankruptcy. 

As  to  Miller,  there  was  sufScient  to  put  him  on  inquiry,  to 
ascertain  the  condition  of  the  ai&irs  of  Stein,  when  Stein,  a  buyer 
of  logs  and  a  chair-maker,  was  sending  to  him,  Miller,  to  come 
and  see  him,  and  was  offering  to  sell  him  a  quantity  of  logs  which, 
so  far  as  appears,  were  all  the  logs  Stein  had,  and  which  Miller 
could  easily  have  ascertained  to  have  been  only  recently  purchased 
by  Stein.  Miller  himself  testifies,  that  Stein  sent  word  by  somebody, 
that  he  wished  to  see  him  "  in  connection  with  the  logs.  "  Miller 
is  pressed  by  the  importance  of  giving  a  reason  why  Stein  should 
be  selling  logs,  and  states  that  Stein  told  him  that  the  logs  were  for 
sale  and  that  he  had  been  notified  by  the  authorities  to  remove  them, 
the  logs  being  in  the  street  in  front  of  the  &ctory.  But,  Miller 
assigns  no  reason  why  the  logs  need  have  been  sold,  or  why  they 
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could  not  have  been  removed  to  Stein^s  premises,  and  does  not  state 
that  he  made  any  inquiry  on  that  point,  or  as  to  how  Stein  could 
expect  to  continue  his  business  without  black  walnut  logs.  Miller 
says  that  he  was  to  remove  the  logs  immediately  and  that  he  did 
remove  them  the  next  morning ;  that  nothing  was  said  as  to  how  he 
was  to  pay  for  them,  but  he  supposed  it  was  to  be  in  the  usual  time, 
four  months ;  and  that  Stein  told  him  that  the  logs  cost  more  than 
he.  Miller,  had  offered  for  them.  In  view  of  these  undisputed  facts, 
testified  to  by  Miller,  which  raise  the  presumption  of  fraud,  because 
of  the  unusual  nature  of  the  sale,  Miller  is  bound  to  give  proof  that 
he  took  steps  to  find  out  the  pecuniary  Rendition  of  Stein.  He 
gives  no  such  proof.  He  chose  to  remain  ignorant  of  what  the 
necessities  of  the  case  required  him  to  ascertain,  and  what  he  had 
the  ready  means  of  ascertaining.  All  this  arises  from  the  testimony 
of  Miller  himself,  irrespective  of  the  testimony  of  Stein. 

Miller  removed  the  logs  on  the  10th.  On  that  same  day  he 
took  an  assignment  of  the  Hoyt  note.  He  did  that  under  very 
extraordinary  circumstances,  according  to  his  own  testimony. 
When  the  note  was  first  shown  to  him,  on  his  examination  as  a 
witness,  he  stated  that  he  got  it  from  William  G.  Shand,  as  a  busi- 
ness  transaction ;  and  that  be  simply  bought  it  the  same  as  he 
bought  other  paper.  He  was  then  asked  what  was  the  consideration 
for  the  assignment  of  the  note  to  him,  and,  on  the  advice  of  his 
counsel,  he  declined  to  answer  the  question.  The  Court  having 
ruled  that  there  was  nothing  to  justify  him  in  such  refusal,  he  an- 
swered, **Nothing."  The  transfer  of  the  note  was  signed  by  Shand 
as  attorney  for  Hoyt,  and  Miller's  transaction  wfts  with  Shand 
acting  for  Hoyt.  Miller  testifies  :  ^^I  don't  remember  the  place 
where  the  transfer  took  place.  It  took  place  in  New  York,  but 
where  I  am  not  sure.  I  don't  remember  whether  in  a  house  or  on 
a  street.  Mr.  Shand  delivered  me  the  note.  I  don't  remember 
whether  I  had  any  conversation  with  him  or  not,  nor  do  I  remember 
how  I  came  to  meet  Mr.  Shand."     Subsequently  to  giving  that 
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testimony,  he  says,  that  he  had  an  agreement  with  Shand,  that  they 
should  meet  at  some  time  in  the  future  and  settle  the  terms  respect- 
ing the  consideration  for  the  assignment  of  the  note.  Then  followed 
this  evidence  by  Miller  :  '^Q.  What  was  said  at  that  interview  ? 
A.  The  exact  words  I  do  not  remember.  The  understanding  was, 
that  at  some  future  time  I  was  to  pay.  Q.  Shand  had  the  note 
with  him  at  the  time  ?  A.  I  believe  he  had ;  I  won't  be  positive. 
Q.  Had  you  had  a  talk  previously  to  this  interview  with  Shand, 
about  the  assignment  of  this  note?  A.  I  don't  remember.  Q. 
Can  you  remember  a  single  word  that  was  said  between  you  and 
Shand  at  the  time  of  this  interview  when  the  note  was  assigned  ? 
A.  I  could  not  swear  to  any  particular  word  that  I  uttered  ;  we 
were  talking  about  the  note  and  that  business.  Q.  Have  you  since 
met  Mr.  Hoyt  or  any  person  for  him  and  arranged  the  terms  of  the 
transfer  of  this  note?  A.  I  have  not.  Q.  Have  you  had  any 
conversation  with  Mr.  Hoyt  or  any  person  for  him,  relative  to  the 
terms  of  the  transfer  or  consideration  of  said  note,  since  the  inter- 
view spoken  of?  A.  Not  that  I  recollect.  Q.  The  terms  have 
never  been  agreed  upon,  then,  between  you  and  Mr.  Hoyt,  as  to  the 
consideration  for  the  assignment  ?  A.  I  have  had  nothing  to  do 
with  Mr.  Hoyt.  Q.  Or  any  one  representing  him  ?  A.  No,  sir. 
Q.  Do  you  wish  to  be  understood  that  the  matter  of  the  considera- 
tion for  the  assignment  of  •  the  note  still  remains  open  between  you 
and  Hoyt?     A.  It  is  still  open  between  Shand  and  I." 

Shand,  who  had  charge  of  Uoy  t's  business,  testifies,  that  he  wrote 
the  assignment  on  the  note  on  the  lOth  of  December;  that  he 
sought  Miller  in  regard  to  the  transfer  of  the  note;  and  that  Miller 
paid  nothing  as  the  consideration  for  its  transfer.  Then  he  testifies 
thus  :  ^^Q.  Did  you  or  not  have  an  understanding  with  the  defend- 
ant that  the  consideration  for  the  assignment  of  said  note  could  be 
paid  from  the  proceeds  of  the  logs  in  question,  or  any  other  agree- 
ment of  that  character  ?  A.  Yes.  sir."  Then  he  says  that  the 
transfer  of  the  note  took  place  in  the  street,  he  and  Miller  meeting 
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in  the  street,  and  the  assignment  being  then  on  the  back  of  the  note. 
Then  he  gives  tbis  testimony :  ^^  Q.  What  agreement  or  understand- 
ing did  you  have  with  Miller  as  to  the  consideration  for  the  assign- 
ment of  the  note?  A.  The  agreement  was  that  he,  Miller,  was  to 
purchase  the  note,  and  on  a  future  occasion  we  would  meet  and 
arrange  terms."  Subsequently  he  says :  ^^  At  the  time  of  the  meet- 
ing with  Miller,  when  I  delivered  the  note,  the  note  was  endorsed 
by  me,  but  it  did  not  have  the  assignment  on  it.  Mr.  Miller  said, 
you  had  better  put  the  assignment  on  it,  and  I  took  the  note  and 
wrote  the  assignment,  and  afterwards  on  that  day  gave  it  to  Miller." 

This  is  a  very  strange  proceeding.  Miller  buys  of  Stein  67 
logc,  for  $1,057.19,  which  he  is  to  pay  for  in  four  months,  and  the 
next  day  receives  the  logs,  and  immediately  becomes  the  purchaser 
from  Hoyt  of  a  note  made  by  Stein  for  $2,242.59,  without  anything 
being  said  as  to  what  he  was  to  pay  to  Hoyt  for  the  note,  except 
that  the  terms  were  to  be  arranged  at  a  future  day.  Then  Miller 
proves  a  claim  against  the  estate  of  Stein  for  the  difference  between 
the  $2,242.59  and  the  $1,057.19,  and  thus  gets  the  logs  without 
paying  anything  for  them,  and  gets  a  claim  besides  against 
Stein's  estate,  for  such  difference,  namely  $1,185.40,  without  pay- 
ing anything  for  it,  and  without  being  under  any  legal  obligation 
to  pay  anything  for  it.  This  is  his  own  story.  If  this  is  the  result, 
it  is  not  unreasonable  to  infer  that  this  result  was  intended  by  Miller 
from  the  beginning,  and  thus  his  transaction  with  Hoyt  through 
Shand  throws  light  on  his  transaction  with  Stein. 

On  the  hearing,  it  was  argued  that  the  defendant  had  a  defence 
to  the  plaintifi^s  claim,  in  the  fact  that,  under  section  5,073  of  the 
Revised  Statutes,  the  defendant,  being  the  owner  of  the  note  for 
$2,242.59  made  by  Stein,  by  the  purchase  of  it  before  the  petition 
in  bankruptcy  was  filed,  had  a  right  to  have  his  debt  of  $1,057.19 
to  the  estate  paid  by  deducting  it  from  the  $2,242.59.  But,  the 
difficulty  in  this  view  is,  that  the  plaintiff  makes  no  claim  for  the 
$1,057.19.     He  does  not  claim   to  recover  the  purchase  price  of 
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the  logs.  He  does  not  afiSrm  the  sale  of  the  logs  made  by  Stein 
but  seeks  to  avoid  it.  He  asks  that  the  sale  be  held  void,  and  that 
Miller  account  for  the  balance  of  the  property.  There  must  be  a 
decree  to  that  effect. 

The  point  is  not  taken  in  the  answer,  that  the  plaintiff  should 
have  proceeded  by  a  suit  at  law  and  not  in  equity,  and  it  is,  there- 
fore, waived.  But,  if  had  been  taken,  it  would  not  have  prevailed. 
Where  a  transfer  of  property  is  made,  which  is  held  void  under  the 
provisions  of  the  bankruptcy  Act,  as  against  the  assignee  in  bank- 
ruptcy, the  transferee,  is  properly  to  be  regarded  as  a  trustee  for  the 
plaintiff,  and  to  be  held  to  account  as  such,  especially  where,  as  in 
this  case,  it  appears  that  some,  if  not  all,  of  the  property,  has 
passed  away  from  the  transferee.  Matters  of  trust  are  of  fquitable 
cognizance.  The  case  of  Traders'  Bank  v.  Campbell^  (14  Wal- 
lace^ 87,)  is  analogous  to  the  present  case,  in  tnat  respect  (See, 
also,  Verselius  v.  VerseliuSj  9  Blotch f.  C  C  JR.,  189.) 

The  fact  that  Miller  has  proved  a  claim  for  the  $1,185  40,  and 
has  received  a  dividend  on  it,  is  of  no  importance.  This  suit  is 
not  brought  to  set  aside  the  transfer  of  the  note  for  $2,242.59  to 
Miller,  nor  could  the  plaintiff  set  aside  such  transfer,  nor,  if  he 
oould,  could  he  do  so  without  making  Hoyt  a  party  to  a  suit  for  that 
purpose.  The  proof  of  debt  made  by  Miller  is  made  on  the  note, 
though  not  for  its  full  amount,  and  Miller  is  the  legal  holder  of  the 
note. 

Let  a  decree  be  entered  for  the  plaintiff,  with  costs. 

Daily  4*  Machin,  for  the  plaintiff. 
Castner  6f  Love^  for  the  defendant. 
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IN  THE  MATTER  OF  BBNSON  SHERWOOD,  A  BANK- 

RUPT. 

SaLOON-KSBPBB.— MbBCHANT  OE  TkADBSMAN.—DiSOHABOB  in  BANKrUPTOY. 

A  person  whose  only  regular  business  is  keeping  a  saloon  and  selling  there  for 
cash  and  on  credit,  at  retail,  liquors  and  cigars  bought  in  quantities,  partly 
on  credit,  is  a  "  merchant  or  tradesman,  ^*  within  subdivision  7  of  section 
5,110  of  the  Revised  Statutes,  requiring  the  keeping  of  proper  books  of 
account  as  a  condition  to  a  discharge  in  bankruptcy. 

Blatchfobb,  J.  The  second  specification  is  founded  on  the 
seventh  sub-division  of  section  5,110,  which  declares,  that  a  discharge 
shall  not  be  granted,  if  the  bankrupt,  being  a  merchant  or  trades- 
man, has  not  at  all  times  kept  proper  books  of  account.  The 
bankrupt,  from  March,  1875,  to  March  1st,  1876,  carried  on  what 
he  called  "•  a  regular  saloon  business — liquors  and  cigars."  He 
says  that  he  had  no  other  business  ''  worth  speaking  about  "  during 
the  period  he  was  conducting  the  saloon  business,  although,  perhapa, 
he  built  during  that  time  two  stages  in  theatres.  He  conducted 
his  saloon  business  by  buying  liquors  and  cigars  in  quantities,  and 
some  on  credit,  and  selling  them  at  retail  for  cash  and  on  credit. 
The  only  book  he  kept  in  that  business  was  what  he  calls  ^'  a  pass 
book  of  accounts,"  which  book  he  produces.  It  does  not  show  his 
purchases  of  liquors  and  cigars  during  the  period  it  was  kept,  nor 
does  it  show  any  receipts  of  money  taken  in  for  goods  sold  for  cash, 
or  any  payments  of  cash  for  any  purpose.  It  contains  nothing  but 
accounts  against  various  persons  for  liquors  and  cigars  sold  on 
credit,  and  money  lent  to  such  persons,  and  credits  of  payments 
thereon.  All  sales  were  made  in  the  saloon  and  the  articles  were 
largely  consumed  there. 
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It  was  contended,  for  the  bankrupt,  that  he  was  not  a  merchant 
or  tradesman,  in  such  business,  and  that  it  was  not  necessary  for 
him  to  keep  books  of  account.  I  cannot  assent  to  this  view.  The 
business  was,  on  the  evidence,  the  only  regular  business  of  the 
bankrupt  at  the  time.  He  had  been  in  the  same  business,  with  a 
partner,  at  the  same  place,  for  four  months  before  March,  1875. 
He  then  bought  his  partner  out  and  continued  the  business  with 
regularity  and  permanence  for  fourteen  months.  His  bankruptcy 
schedules  show  that  when  his  petition  was  filed,  in  October,  1876, 
he  owed  six  creditors,  for  liquors  and  cigars  purchased  during  such 
fourteen  months,  the  sum  of  $1,000.  Of  such  six  creditors  three 
have  proved  their  debts,  to  the  amount  of  over  $500.  One  of  these 
three,  with  a  debt  of  $35,  assents  to  a  discharge.  One,  with  a  debt 
of  $282.75,  is  an  opposing  creditor.  The  third,  with  a  debt  of 
$186.06,  neither  assents  nor  opposes. 

A  discharge  is  refused. 

JP.  Bien,  for  the  bankrupt. 

Stewart  tj*  Towitley  and  O.  W.  Palmer^  for  tbe  creditors. 
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THE    UNITED   STATES  v.  THE    ERIE    RAILWAY 

COMPANY, 

Tazixo  Bonds  of  a  Corporation  held  bt  Non-Rbsidknt  Aliens. 

Interest  on  bonds  of  a  corporation  held  by  non-resident  aliens  is  not  taxable 

by  the  United  States,  under  §  122  of  the  Act  of  June  30uh,  1864,   (18  U.  S. 

Stat,  at  Large,  284,)  as  amended  by  §  9  of  the  Act  of  July  13th,  1866, 

(U  Id.  188.) 
The  Michigan  Central  R.  R.  Co.  v.  Slack,  (22  Int,  Beo.  Record,  887,)  dissented 

from. 
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Only  one  penalty  is  recoverable  for  all  failures  to  make  returns  for  taxation, 
under  said  statute,  prior  to  the  commencement  of  a  suit.* 

Blatohford^  J.  This  is  a  suit  brought  by  the  United 
States  against  the  Erie  Railway  Company,  to  recover  taxes  alleged 
to  be  due  to  the  plaintiflfs  on  certain  interest  coupons  paid  by  the 
defendant  on  bonds  issued  by  the  defendant,  which  payments  were 
made  in  the  years  1866,  1867, 1868  and  1869,  and  also  to  recover 
certain  penalties  alleged  to  be  due  to  the  plaintiff  for  the  failure  of 
the  defendant  to  make  returns  of  the  amount  of  said  taxes.  The  suit 
is  founded  on  section  122  of  the  Act  of  June  30th,  1864,  (13  U,  S- 
StcU,  cU  Large,  284),  as  amended  by  section  9  of  the  Act  of  July, 
13th,  1866,  (14  /d,  138).  Such  section,  as.so  amended,  reads  as  fol- 
lows, the  parts  of  the  section  as  amended  which  are  not  found  in 
the  original  section  being  put  in  brackets,  and  the  parts  of  the 
original  section  which  are  not  found  in  the  amended  section  being 
put  in  italics :  ^^ Any  railroad,  canul,  turnpike,  canal  navigation, 
or  slack-water  company,  indebted  for  any  money  for  which  bonds 
or  other  evidence  of  indebtedness  have  been  issued,  payable  in  one 
or  more  years  after  date,  upon  which  interest  is  stipulated  to  be 
paid,  or  coupons  representing  the  interest,  or  any  such  company 


•The  United  States  carried  this  case,  by  writ  of  error,  to  the  Circuit  Court, 
where  it  was  heard  before  Chief  Justice  Waite.  His  decision  was  as 
follows:  *' I  fully  concur  with  the  learned  District  Judge  in  the  view  he 
has  taken  of  this  case.  The  tax  for  the  recovery  of  which  the  suit  was 
brought  was  a  tax  upon  the  owner  of  the  bonds  and  not  upon  the  defendant. 
It  was  not  a  tax,  in  the  nature  of  a  tax  in  rem,  upon  the  bond  itself,  but 
upon  the  income  of  the  owner  of  the  bond,  derived  from  that  particular 
piece  of  property.  The  foreign  owner  of  these  bonds  was  not,  in  any  res- 
pect, subject  to  the  jurisdiction  of  the  United  States,  neither  was  this  portion 
of  his  income.  His  debtor  was,  and  so  was  the  money  of  his  debtor,  but 
the  money  of  his  debtor  did  not  become  a  part  of  his  income  until  it  was 
paid  to  him,  and,  in  this  case,  the  payment  was  made  outside  of  the  United 
States,  in  accordance  with  the  obligations  of  the  contract  which  he  held. 
The  power  of  the  United  States  is  limited  to  persons,  property  and  business 
within  their  jurisdiction,  as  much  as  that  of  a  State  is  limited  to  the  same 
subjects  within  its  jurisdiction.  (State  Tax  on  Foreign-held  Bonds^  15 
WaXUuie,  300.)  The  default  of  the  defendant  in  making  its  returns  was  a 
continuing  one.  Only  one  penalty,  therefore,  is  recoverable.  The  judgment 
of  the  District  Court  is  afflrmea." 

(But  see  Bailroad  Co,  v.  Collector,  10  OUo,  596.) 
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that  may  have  declared  any  dividend  in  scrip  or  money,  due  or 
payable  to  its  stockholders  [including  non-residents,  whether  citi- 
zens or  aliens],  as  part  of  the  earnings,  profits,  income  or  gains  of 
such  company,  and  all  profits  of  such  coitapany  carried  to  the 
account  of  any  fund,  or  used  for  construction,  shall  be  subject  to 
and  pay  a  duty  [tax]  of  five  per  centum  on  the  amount  of  all  such 
interest  or  coupons,  dividends  or  profits,  whenever  [and  wherever] 
the  same  shall  be  payable,  [and  to  whatsoever  party  or  person  the 
same  may  be  payable,  including  non-residents,  whether  citizens  or 
aliens] ;  and  said  companies  are  hereby  authorized  to  deduct  and 
withhold  from  all  payments  on  account  of  any  interest,  or  coupons, 
and  dividends,  due  and  payable  as  aforesaid,  the  duty  [tax]  of  five 
per  centum ;  and  the  payment  of  the  amount  of  said  duly  [tax]  so 
deducted  from  the  interest,  or  coupons,  or  dividcncis,  and  certified 
by  the  president  or  treasurer  of  said  company,  shall  discharge  said 
company  from  that  amount  of  the  dividend,  or  interest,  or  coupon 
on  the  bonds  or  other  evidences  of  their  indebtedness  so  held  by 
any  person  or  party  whatever,  except  where  said  companies  may 
have  contracted  otherwise.  And  a  list  or  return  shall  be  made  and 
rendered  to  the  assessor  or  assistant  assessor,  in  duplicate^  and  ofie 
of  said  lists  or  returns  shall  be  transmitted  and  the  duty  paid 
to  the  Commissioner  of  Internal  Revenue  within  thirty  days 
after  the  time  when  [on  or  before  the  tenth  day  of  the  month  fol- 
lowing that  in  which]  said  interest,  coupons  or  dividends  become 
doe  and  payable^  and  as  often  as  every  six  months ;  and  said  list  or 
return  shall  contain  a  true  and  faithful  account  of  the  amount  of 
the  duty  [tax],  and  tLere  shall  be  annexed  thereto  a  declaration  of 
the  president  or  treasurer  of  the  company,  under  oath  or  affirma- 
tion, in  form  and  manner  as  may  be  prescribed  by  the  Commissioner 
of  Internal  Revenue,  that  the  same  contains  a  true  and  faithful 
account  of  said  duty  [tax].  And  for  any  de^ult  in  making  or  ren- 
dering such  list  or  return,  with  the  declaration  annexed,  or  of  the 
payment  of  the  duty  [tax]  as  aforesaid,  the  company  making  such 


70  SOUTHERN  DISTRICT  OP  NEW  YORK, 


The  United  States  «.  The  Erie  Railway  Company. 


default  shall  forfeit,  as  a  penalty,  the  sam  of  one  thoasand  dollars ; 
and.  in  case  of  any  default  in  making  or  rendering  said  list  or  return, 
or  of  the  payment  of  the  duty  [tJixJ  or  any  part  thereof,  as  afore- 
said, the  assessment  and  collection  of  the  duty  [tnx]  and  penalty 
shall  be  made  acconling  to  the  provisions  of  law  in  other  cases  of 
neglect  or  refusd  :  [Provided,  that  whenever  iiny  of  ihe  companies 
mentioned  in  this  section  shall  be  unable  to  pny  the  interest  on 
their  indebtedness,  and  shall  in  fact  fail  to  pay  such  interest,  in 
such  cases  the  tax  levied  by  this  section  shall  not  be  paid  to  the 
United  States  until  said  company  resume  the  payment  of  interest 

■ 

on  their  indebtedness."] 

Prior  to  September  1st,  1866,  the  defendant  had  issued  and 
sold,  as  hereinafter  stated,  sterling  coupon  bonds,  dated  September 
1st,  1865,  the  principal  of  which  was  payable  ten  years  after  date, 
and  the  principal  and  interest  of  which  were,  by  the  terms  of  said 
bonds  and  coupons,  pnyable  in  London,  England,  at  the  office  of 
J.  S.  Morgan  &  Co.,  bankers,  of  said  London,  to  the  amount  of 
X800,000  sterling.  After  the  Ist  of  March,  1868,  and  before  the 
1st  of  September,  1868,  the  defendant  issued  and  sold  of  the  same 
class  of  bonds,  £200,000  sterling,  the  principal  and  interest  of 
which  were  payable  at  the  same  place  as  the  principal  and  interest 
of  the  £800,000  above  stated.  The  rate  of  interest  on  all  of  said 
bonds  was  six  per  cent,  per  annum ^  payable  semi-annually,  on  the 
first  days  of  March  and  September  of  each  year.  Said  bonds, 
with  the  coupons  thereto  attached,  were  all  sold  directly  to  foreign 
bankers,  who  had  their  banking  houses  and  principal  places  of  bus- 
iness in  said  London,  and  were  resold  by  them  to  their  customers 
in  Europe.  During  all  of  the  years  1866,  1867,  1868  and  1869, 
all  of  said  bonds  and  coupons  were  held  and  owned  by  non-resident 
aliens  and  not  by  citizens  of  the  United  States,  except  bonds  to  the 
amount  of  £20,00(^  and  the  coupons  thereto  belonging,  which 
latter  bonds,  and  no  more,  were  held  and  owned  by  a  citizen  or 
citizens  of  the  United  States  residing  in  Europe.     The  amount  of 
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the  interest,  as  the  same  fell  due,  on  all  of  the  said  bonds,  was 
pvovided  for  and  sent  forward  by  the  defendant,  in  one  sum,  to  said 
J.  S.  Morgan  &  Co.,  before  the  dates  at  which  the  same  fell  dae, 
and  it  w^s  paid  at  the  respective  dates  at  which  it  fell  due,  by  said 
J.  S.  Morgan  &  Co.,  at  their  banking  house  in  London,  to  the 
holders  of  the  said  bonds  and  coupons.  The  total  amount  of  inter- 
est 80  paid,  from  and  including  September  1st,  1866,  to  and  includ- 
ing September  1st,  1869,  was  £186,000  sterling,  the  amount  of 
the  tax  on  which,  at  the  rate  of  five  j?er  cen/.,  would  be  £9,800 
sterling.  Included  therein  is  the  amount  of  interest  paid  on  the 
£20,000  sterling  of  bonds  held  and  owned  by  a  citizen  or  citizens 
of  the  United  States,  and  the  amount  of  tax  thereon,  such  interest 
being  £4,200  sterling,  and  such  tax  being  £210  sterling.  The 
defendant  made  no  returns  to  the  assessor,  or  to  any  other  officer  of 
the  internal  revenue  of  the  United^  States,  of  the  payment  of  the 
said  interest,  or  of  any  part  thereof,  nor  did  the  defendant  pay  any 
tax  to  the  United  States  on  said  interest  or  any  part  thereof,  nor 
did  the  defendant  withhold  said  tax  or  any  part  thereof  from  the 
amount  of  said  interest,  but  the  defendant  paid  the  full  amount  of  said 
interest  to  the  holders  of  said  bonds.  No  assessment  was  ever 
made  on  the  defendant  for  any  portion  of  said  tax,  nor  was  any 
demand  ever  made  on  the  defendant  for  the  payment  of  the  same 
to  the  United  States,  until  December  81st,  1872.  The  defendant 
has  not  paid  to  the  plaintiffs  any  penalty  for  &ilure  to  make  return 
of  the  payment  of  said  interest. 

The  foregoing  fitcts  are  agreed  upon  by  the  parties,  in  writing, 
and  the  case  has  been  tried  by  the  Court,  without  a  jury.  .  The 
main  question  in  the  case  is,  whether  the  defendant  is  liable  to  pay 
to  the  United  States  the  five  per  cent,  tax,  being  £9,090  sterling, 
on  the  £181,800  sterling  of  interest  which  it  paid  to  non-resident 
aliens. 

Under  the  decisions  of  the  Supreme  Court  in  United  Stales 
V.  Railroad  Co,,  (17  Wallace,  822,)  and  Slockdale  v.  Insurance 
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Companies^  (20  Id.,  823),  it  most  be  regarded  as  settled,  in  the 
coDStmction  of  the  statute  in  question,  that,  when  interest  is  pay- 
able by  a  corporation  to  any  bondholder  who,  for  any  special 
resson,  is  exempt  from  the  tax  on  such  interest,  then  the  corpora- 
tion is  not  liable  to  pay  such  tax.  The  tax  is  held  to  be  a  tax  on 
the  bondholder,  in  effect  and  in  substance,  the  corporation  being 
the  agent  of  the  Government  for  collecting  and  paying  over  the  tax. 
It  is  really  a  tax  on  the  income  of  the  bondholder,  and  is  a  part 
of  the  income  tax  provided  for  by  sections  116  to  128  of  the  Act 
of  1864  and  the  amendments  thereto.  In  United  SlcUes  v.  Rail- 
road Co,,  {above  died),  it  was  held  that  the  tax  imposed  by  the 
statute  in  question  could  not  be  collected  by  the  United  States 
from  a  railroad  corporation,  in  respecl  of  interest  payable  by  it  on 
bonds  issued  by  it  and  owned  by  the  city  of  Baltimore,  on  the 
ground  that  that  city,  being  a  municipal  corporation,  and  a  portion 
of  the  'sovereign  power  of  the  State  of  Maryland,  was  not  sub- 
ject to  toxation  by  Congress  upon  its  municipal  revenues.  The  tax 
was  not  regarded  as  a  tax  on  the  corporation,  as  such,  or  on  its 
revenues,  but  was  held  to  be  a  tax  on  the  creditors  of  the  corpora- 
tion, and  the  corporation  was  held  not  to  be  lial)le  to  the  tax  unless 
the  creditor  was  liable.  The  same  case  also  determines,  that, 
although  the  language  of  the  statute  in  question  may  be  broad 
enough  to  include,  in  terms,  a  tax  on  interest  payable  to  a  party 
or  person  not  subject  to  taxation  by  Congress,  yet  it  will  not  be 
construed  as  applicable  to  such  a  party  or  person.  This  view  is 
afiBrme<l  in  Siockdale  v.  Insurance  Companies,  {above  cited) . 

Are  the  non  resident  alien  holders  of  the  bonds  in  question  in 
this  case,  subject  to  taxation  in  respect  of  the  interest  payable  and 
paid  on  their  bonds?  In  Hailroad  Co.y.  Jackson,  (7  Wallace^ 
262),  it  was  held,  under  the  Act  of  1864,  before  the  amendment  of 
1866,  that  Congress  did  not  intend  to  impose  the  five  per  cent,  tax, 
as  an  income  tax,  on  non-resident  aliens ;  and  that  the  scheme  of 
the  statute,  in  authoriiing  the  company  to  deduct  from  the  interest 
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payable  the  amount  of  the  tax  thereon,  was  merely  a  mode  of  col- 
lecting that  part  of  the  income  tax.  But  it  is  apparent  that  Con- 
gress, in  the  amendment  of  1866,  intended  to  have  the  tax  extend 
to  interest  payable  to  non-rosident  aliens.  In  doing  so,  it  has 
undertaken  to  lay  a  tax,  and  an  income  tax,  on  non-resident  aliens, 
in  respect  of  such  interest.     Can  it  lawfully  do  so  ? 

•  In  the  case  of  The  State  Tax  on  Foreign  Held  Bonds, 
(15  Wallacey  800),  the  8tate  of  Pennsylvania  had  passed  an  Act 
requiring  every  company  incorporated  by  Pennsylvania,  doing  bus- 
iness therein,  which  pays  interest  to  its  bondholders,  to  retain  from 
said  bondholders,  before  paying  such  interest,  a  tax  of  five  per 
centum  on  every  dollar  of  interest  so  paid,  and  to  pay  the  same  to 
the  State  Treasurer  for  the  use  of  the  State.  The  State  Court 
sustained  the  validity  of  the  tax.  The  Supreme  Court  held,  that 
bonds  of  corporations,  owned  by  non-iesidents  of  the  State,  were 
not  property  anywhere  but  in  the  hands  of  their  owners ;  that  they 
were  thus  beyond  the  jurisdiction  of  the  taxing  power  of  the  State  ; 
and  that  the  law  which  required  the  corporation  to  retain  five  per 
cent,  of  the  interest  due  to  the  non-resident  bondholders  was  not  a 
legitimate  exercise  of  the  taxing  power,  because  it  was  a  tax  on 
property  beyond  the  jurisdiction  of  the  State.  The  tax  laid  in  that 
case  was  quite  as  much  a  tax  on  the  corporation,  or  on  moneys  in 
the  hands  of  the  corporation,  as  is  the  tax  now  under  consideration. 
But  the  Supreme  Court  looked  through  the  form  to  the  substance, 
and  held  that  the  tax  was  not  a  tax  on  the  corporation,  or  on  the 
property  of  the  corporation,  or  on  property  within  the  jurisdiction 
of  the  State,  or  on  the  money  in  the  hands  of  the  corporation,  but 
was  a  tax  on  the  debt,  which  was  not  property  of  the  debtor,  but 
was  property  in  the  hands  of  the  bondholders.  The  Congress  of 
the  United  States  can  have  no  greater  power  to  tax  persons  or 
property  not  within  the  jurisdiction  of  the  United  States,  than  a 
State  has  to  tax  persons  and  property  not  within  its  jurisdiction. 
By  the  tax  in  question,  it  has  taxed  either  the  non-resident  alien 
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or  his  property  out  of  the  jarisdictioD  of  the  United  States.  Proba- 
bly, the  view  which  led  to  the  ameDdment  of  1866  was,  that  the 
tax  was  a  tax  on  the  corporation,  or  on  the  earnings,  profits,  income 
or  gains  of  the  corporation,  or  on  money  in  the  hands  of  the  corpora- 
tion, belonging  to  it  The  form  of  the  enactment  is,  that  the  com- 
pany shall  be  subject  to  and  pay  the  tax  on  the  amount  of  the 
interest  it  has  contracted  to  pay,  when  such  interest  shall  be  payable, 
and,  of  course,  before  such  interest  shall  be  paid.  But,  as  the  tax 
in  this  case  is  really  a  tax  on  the  property  and  income  of  non-resi- 
dent aliens,  when  such  property  is  not  within  the  jurisdiction  of  the 
United  States,  and  is  thus  a  tax  on  the  non-resident  aliens  them- 
selves, it  is  a  tax  which  cannot  be  upheld. 

In  arriving  at  this  conclusion,  I  dissent  from  the  reasoning  and 
decision  of  the  Circuit  Court  for  the  District  of  Massachusetts,  held 
by  Judge  Clark,  in  the  case  of  The  Michigan  Central  R.  R,  Co. 
V.  Slacks  (22  Int.  Rev.  Record,  887).  In  that  case,  the  Court, 
while  holding  that  taxation  cannot  extend  beyond  the  jurisdiction  of 
the  taxing  power,  and  that  the  objects  of  taxation  must  be  within 
the  territorial  limits  of  the  taxing  power,  arrived  at  the  conclusion, 
that,  under  the  statute  in  question,  the  interest,  when  it  became  due 
and  payable,  was  either  the  property  of  the  corporation,  and  thus 
rightfully  taxable,  or  the  property  of  the  bondholder,  and  thus 
taxable  because  in  the  shape  of  funds  within  the  jurisdiction  of  the 
taxing  power  and  under  its  control,  the  tax  attaching  to  the  interest, 
as  funds  of  the  bondholder  in  the  hands  of  the  corporation.  These 
views  seem  to  me  to  run  counter  to  the  decisions  of  the  Supreme 
Court  in  United  States  v.  Railroad  Co.,  and  Stockholders  v. 
Insurance  Companies,  {above  cited).  The  latter  case  is  not 
referred  to  by  Judge  Clark  in  his  opinion. 

The  plaintiflFs  are,  therefore,  not  entitled  to  recover  the  tax 
on  the  X181,800  sterling  of  interest  which  it  paid  to  non-residents 
and  aliens,  or  any  penalty  thereon.  Their  right  to  recover  the 
JE210  sterling  tax  on  the  X4,200  sterling  of  interest  is  admitted. 
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The  defendant  coDtends  that  this  amount  is  to  be* recovered  at  its 
value  in  legal  tender  currency  at  the  date  of  the  trial  or  judgment. 
But  I  am  of  opinion  that,  under  sections  3  and  4  of  the  Act  of 
March  lOih,  1866,  (14  U.  S.  Stat,  at  Large,  5),  as  amended  by 
section  9  bts  of  the  Act  of  July  13th,  1866,  {Id.,  147, — now 
section  3.178  of  the  Revised  Statutes),  the  plaintiffs  are  entitled 
to  recover  the  tux  at  its  value  in  legal  tender  curi  ency  at  the  several 
dates  when  tlie  interest  was  payable. 

In  accordance  with  the  decision  of  this  court  in  the  case  of  The 
Uiiitid  States   v.   The  New   York  Gwiranty   and  Indemnity 
Co ,  (December  16tb,  1875),  only  one  penalty  is  recoverable  for 
all  defaults  prior  to  the  commencement  of  the  suit. 

Roger  M.  Sherman  {Assistant  District  Attorney)  for  the 
plaintifi. 

William  D.   Shijmian    and   Henry   L.  Burnett  for   the 
defendant. 
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JfKWfjicrioH  in  r«ii.— Seizure  in  the  St.   Lawrence  Ritsr. — Foreign 

Judgment. — Damages. 

Till*  C>)urt  has  jurisdiction,  in  a  suit  in  nrn,  in  Admiralty,  for  a  collision,  of 

a  vewel  seized  under  process  in  the  suit,  in  that  part  of  the  river  St.  Law- 

rence  which  is  within  the  territorial  limits  of  this  District,  without  reference 

Ut  the  character  of  the  vessel  or  of  her  voyage. 
A  Judgment  obtained  in  Canada  by  the  libel lant,  in  a  suit  at  law  against  the 

owners  of  the  vessel,  for  the  same  cause  of  action  sued  on  here,  is  not  a 

bar  to  the  suit  in  rem  here. 
But  such  Judgment  is  re«  ad  judicata  as  to  the  extent  of  the  damages  sustained  . 

by  the  Ubellant  by  the  collision,  and  is  conclusive  evidence  as  to  the  amount 

to  be  recovered  here. 

Wallace,  J.  Upon  the  facts  stipulated,  it  appears  that  the 
East  was  a  CanadiaD  vessel,  seized  within  the  territorial  boundaries 
of  New  York,  while  upon  the  St.  Lawrence  River,  bound  on  a 
voyage  between  Canadian  ports.  The  position,  that  this  Court  will 
deal  with  the  offending  thing  when  brought  within  its  jurisdiction, 
irrespective  of  the  circumstances  under  which  jurisdiction  is  acquired, 
is  not  tenable,  to  the  extent  urged  by  the  libellants.  This  Court 
should  refuse  to  entertain  jurisdiction  where  the  offending  vessel 
was  seized  in  Canadian  waters  and  wrongfully  brought  within  the 
territorial  jurisdiction  of  the  Court,  and  would  not  allow  its  own 
process  to  be  used  to  invade  the  domain  of  a  foreign  sovereignty, 
and  would  decline  to  enforce  a  jurisdiction  so  obtained.  But, 
although  the  waters  of  the  St.  Lawrence,  upon  which   the   seizure 
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was  made,  are  a  highway,  and,  as  such,  common,  for  the  purposes 
of  navigation,  to  both  Canada  and  the  United  States,  that 
portion  of  the  river  within  which  the  seizure  was  made  is  within 
the  territorial  limits  of  New  York,  and,  therefore,  within  the  terri- 
torial jurisdiction  of  this  Court;  and,  this  being  so,  the  character  of 
the  vessel,  or  of  her  vo}  age,  oi  of  the  waters  whereon  she  was 
seized,  is  of  no  materiality.  The  vessel  was  subject  to  seizure  dur- 
ing all  that  portion  of  her  voyage  which  was  made  within  the 
boundaries  of  New  York. 

It  appears  that  the  libellants  commenced  an  action  at  law 
against  the  owners  of  the  vessel,  in  the  Court  of  Queen's  Bench 
^n  Canada,  and  recovered  judgment  for  the  damages  sustained  by 
the  collision  which  is  the  cause  of  action  set  forth  in  the  libel.  That 
judgment,  I  hold,  is  not  a  bar  here.  The  libellants  had  a  mari- 
time lien  arising  from  the  collision.  They  had  a  right  also  to  pro- 
ceed in  pej'ffona7n.  Their  lien  was  not  merged  in  the  judgment 
recovered  in  the  Canadian  Court.  Their  cause  of  action  was  not 
satisfied  by  the  recovery  of  the  judgment.  Until  satisfaction,  they 
have  the  right  to  enforce  their  lien. 

The  judgment  of  the  Court  of  Queen's  Bench  is,  however, 
res  adjudicata  as  to  the  extent  of  the  libellants'  damages  sustained 
by  the  collision,  and,  as  evidence  of  the  amount  the  libellants  are 
entitled  to  recover,  it  is  conclusive. 

The  claimant,  as  the  official  assignee  in  insolvency  of  the 
owners  of  the  vessel,  has  the  right  to  intervene,  and  has  sufficiently 
pleaded  his  right. 

A  decree  is  ordered  for  the  libellants,  in  accordance  with  the 
views  here  expressed.  I  have  not  deemed  it  necessary  to  pass 
specifically  upon  the  several  exceptions  to  the  claim  and  answer 
filed,  as,  under  the  stipulation  of  the  parties,  all  the  facts  necessary 
to  a  decision  of  the  case  upon  its  merits  are  presented. 

Costs  are  awarded  ip  the  libellants. 
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Collision  on  Canal. — Jubisdiotion. 

The  JuriBdictioD  of  the  Adnuralty  Court  over  cases  of  collision  upon  inland 
canals  upheld  upon  authority. 

A  collision  occurred  on  the  Delaware  and  Baritan  canal,  in  the 
State  of  New  Jersey,  between  the  steam  barge  Monitor  and  the 
canal  boat  £stelle,  whereby  the  latter  was  sunk.  She  belonged  in 
New  York,  and  a  libel  was  filed  to  recover  for  the  damages.  The 
answer  of  the  owners  of  the  Monitor  sets  up  the  want  of  jurisdic- 
tion of  the  Admiralty  courts  over  such  cases  occurring  upon  canals. 

Benedict,  J.  This  is  an  action  to  recover  the  damages 
caused  by  a  collision  that  occurred  between  the  stenm  barge  Mon- 
itor and  the  canal  barge  Estelle,  about  twelve  miles  west  of  New 
Brunswick  on  the  Delaware  and  Raritan  Canal.  Upon  the  evi- 
dence I  am  of  the  opinion  that  the  collision  was  caused  by  the 
negligence  of  the  steam  barge. 

The  main  question  of  the  case  is  one  of  jurisdiction.  In 
behalf  of  the  defence  it  is  contended  that  the  Admiralty  has  no 
jurisdiction  of  a  collision  occurring  on  any  canal,  while  the  libellant 
insists  that  such  a  thoroughfare  as  the  Delaware  and  Raritan  Canal 
can  be  no  other  than  navigable  water,  and  so  within  the  jurisdiction. 
This  precise  question  has  never,  been  decided  by  the  Supreme 
Court  of  the  United  States,  although  it  cannot  be  denied  that 
'  general  expressions  have  been  used  by  that  Court  which   afford 
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support  to  the  claim  of  jurisdiction.  It  is  conceded,  however,  that 
there  are  several  adjudged  cases  in  other  Courts,  that  if  followed 
would  support  this  libel.  But  it  has  been  earnestly  requested  by 
both  sides  that  in  the  absence  of  authority  controlling  this  Court, 
the  question  be  examined  and  determined  in  this  case  upon  principle, 
and  to  that  end  I  have  been  furnished  all  the  assistance  that  can  be 
derived  from  an  exhaustive  argument  of  the  whole  question  by  the 
advocates.  In  view  of  this  request  the  case  has  been  held,  in  the 
hope  that  some  intermission  of  pressing  business  might  occur  in 
which  justice  to  these  arguments  could  be  attempted  to  be  done  in 
the  opinion  of  the  Court.  But  it  is  manifest  that  the  case  can  be 
no  longer  delayed  for  this  purpose  without  injustice  to  the  libellant, 
and  I  therefore  feel  impelled  to  follow  the  cases  where  a  similar 
question  has  arisen,  without  attempting  at  this  time  to  set  forth  my 
own  views. 

Decree  for  libellant,  with  an  order  of  reference  to  ascertain 
the  amount  of  damages. 

For  libellant,  Beebe,  Wilcox  ^  Hobbs. 

For  claimants,  Benedict^  Taft  ^  Benedict. 
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Lien. — Pbksumption  of  Credit. 

When  the  master  of  a  foreign  vessel  has  authority  to  contract  upon  the  credit 
of  his  vessel  for  necessary  repairs,  the  credit  of  the  vessel  is  presumed  to 
be  an  element  in  any  contract  he  may  make  for  such  repairs.  An  apparent 
necessity  for  the  credit  of  the  vessel  is  presumed  from  the  necessity  for  the 
repairs  and  the  general  authority  of  the  master.  This  presumption  is  not 
repelled  by  proof  that  the  owner  of  the  vessel  was  in  good  credit  at  the  time 
the  repairs  were  ordered. 

♦Affirmed  by  the  Circuit  Court  upon  appeal,  18  Blatchf.,  C.  C.  R.  505 


80  EASTERN  DISTRICT  OP  NEW  YORK, 

The  Plymouth  Rock. 


The  New  Jersey  Southern  Railroad  owned  several  steamers , 
which  in  1873  were  plying  between  Long  Branch  and  New  York. 
The  master  of  one,  the  Plymouth  Rock,  ordered  canvas  to  be  put 
over  her  decks,  for  which  work  tlie  libellants  charged  the  vessel 
upon  their  books,  and  rendered  a  bill  therefor  on  board  the  vessel. 
They  were  referred  to  the  office  of  the  railroad  company  for  pay- 
inent,  and  there  were  asked  to  take  the  note  of  the  railroad  at  60 
days.  This  they  consented  to  do,  if  the  man  who  furnished  them 
the  duck  would  take  it  in  payment  of  his  bill ;  and,  getting  his  assent, 
they  received  the  note  and  signed  a  printed  form  of  bill-head  and 
receipt  made  out  by  the  railroad  company,  as  against  itself,  covering 
the  amount  due  them  for  this  work,  and  some  flags  furnished  to 
another  steamboat  of  the  company.  The  note  was  endorsed  by  the 
libellants  and  passed  over  to  their  dealer  in  canvas;  but  before  its 
maturity  the  railroad  company  failed  and  went  into  the  bands  of  a 
receiver  and  the  note  was  never  paid.  Neither  payment  nor  laches 
were  set  up  in  defence  to  this  action,  but  solely  that  the  work  was 
done  on  the  credit  of  the  railroad  company  and  not  of  the  steamboat. 

For  libellants,  BoebCj  Wilcox  ^  Hobbs. 

For  claimants,  Shearman  Sf  Sterling. 

Benedict,  J.  This  is  an  action  to  enforce  a  lien  for  certain 
repairs  (putting  canvas  on  decks)  of  a  foreign  vessel.  The  work 
was  done  in  May,  1873,  and  its  necessity  to  enable  the  vessel  to 
transact  her  business  is  not  denied. 

The  only  defence  set  up  in  the  answer,  is  that  the  work  was 
performed  solely  upon  the  credit  of  the  New  Jersey  Southern 
Railroad  Company,  and  not  upon  the  credit  of  the  vessel. 

It  has  been  proven,  on  the  part  of  the  defence,  that  the 
libellants  who  had  rendered  their  bills  on  board  the  vessel,  and  had 
been  referred  to  the  office  of  the  New  Jersey  Southern  Railroad 
Company,  as  the  place  where  they  would  get  their  pay,  on 
appearing  there  were  requested  to  take  the  note  of  the  railroad 
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company,  at  sixty  days.  This  was  not  assented  to  by  the  libel  Ian ts 
until  they  had  learned  whether  the  man  from  whom  they  had  pur- 
chased the  duck  used  by  them  in  repairing  the  steamboat  would  be 
willing  to  accept  the  note  from  them.  On  application  to  the  duck 
man  he  was  found  willing  to  take  the  note  if  endorsed  by  the 
libellants,  whereupon  the  libellants  accepted  the  note  of  the  railroad 
company,  payable  at  sixty  days.  This  note  included  not  only  the 
bill  for  repairs  to  the  Plymouth  Rock,  but  also  a  small  bill  of  $28 
for  flags  furnished  to  the  steamboat  Jesse  Hoyt,  a  vessel  in  the 
employ  of  the  same  railroad  company. 

At  the  time  of  giving  the  note  the  railroad  company  presented 
to  the  libellants,  for  signature,  a  receipt  in  full  printed  at  the  bot- 
tom of  a  bill  made  out  by  the  railroad  company  and  not  by  the 
libellants,  which  bill  included  both  the  bill  in  suit  and  the  bill  for 
the  flags,  the  charges  being  distinguished  in  the  body  of  the  bill  by 
placing  opposite  to  each  the  name  of  the  vessel  to  which  it  belonged. 
The  heading  of  the  bill  was  printed,  and  read,  '*  The  New  Jersey 
Southern  Railroad  Company  to  Santbrink  k  Lathrop,  Dr.  '*  Upon 
accepting  the  note  the  libellants  signed  the  receipt,  printed  at  the 
bottom  of  the  bill,  but  added  to  the  words,  ''  Received  in  full  of  the 
above  account, ''  the  further  words,  '^  by  note  payable  sixty  days 
from  date.  '*  The  note  thus  received  was  at  once  passed  over  to  the 
duck-man,  but  was  never  paid,  and  is  now  tendered  for  cancellation 
by  the  libellants.  The  railroad  company  became  insolvent  and 
passed  into  the  hands  of  a  receiver  within  a  month  or  two  after 
giving  the  note. 

These  are  all  the  circumstances  proved  that  can  have  any 
bearing  upon  the  issue  raised  by  the  answer,  where  neither  payment 
nor  laches  is  set  up,  but  only  that  no  lien  for  the  repairs  ia  ques- 
tion was  ever  created,  because  the  work  was  done  solely  upon  the 
credit  of  the  New  Jersey  Southern  Railroad  Company  and  not  upon 
the  credit  of  the  vessel ;  and  they  are  cot  sufficient  to  sustain  the 
defence. 
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The  &ct  that  after  the  work  had  been  done  the  libellants 
were  persuaded  to  postpone  the  day  of  payment  for  sixty  days, 
provided  the  man  from  whom  they  bad  parchased  their  materials 
would  give  them  a  like  extension,  and  that  the  note  of  the  owner, 
payable  in  sixty  days,  was  then  taken,  is  very  slight  evidence  to 
show  that  the  terms  of  the  oiiginal  contract  excluded-  the  idea  of  a 
credit  to  the  vessel ;  and  any  inference  to  that  effect  possible  to  be 
drawn  from  the  form  of  the  bill,  made  by  the  owner,  which  was 
receipted  by  the  libellants,  is  repelled  by  the  fact  that  the  work 
was  ordered  for  the  vessel,  that  nothing  whatever  was  then  said 
about  a  personal  credit,  that  the  suggestion  to  take  a  note  of  the 
owners  was  first  made  when  the  libellants  came  to  demand  payment 
for  work  already  done,  and  was  then  proposed  as  a  matter  of  favor 
to  the  owners — not  of  right — ^and  that  the  work  was  charged  by 
the  libellants,  at  the  time,  to  the  vessel  and  not  to  the  owners,  and 
the  bill  therefor  presented  on  board  the  vessel. 

The  case  contains  testimony  tending  to  show  that  the  railroad 
company  was  in  good  credit  at  the  time  this  work  was  done,  but 
that  fact,  if  it  can  be  considered  as  proved  in  face  of  the 
admission  that  the  stock  of  the  company  was  selling  at  from 
twenty-five  to  thirty-five  cents  on  the  dollar,  is  not  sufficient  to  raise 
the  presumption  of  a  |)ersonal  credit,  or  to  prevent  the  creation  of  a 
lien  in  a  case  like  this.  There  is  no  evidence  in  this  case  that  the 
master  of  the  vessel  who  ordered  the  work  had  any  funds  at  his  com- 
mand which  he  ought  to  have  applied  to  procure  these  repairs,  and 
no  circumstances  are  shown  casting  upon  the  libellants  the  obliga- 
tion of  ascertaining  that  the  master  had  no  authority  to  contract  for 
the  repairs  on  the  credit  of  the  vessel  ;  indeed,  it  has  not  been  con- 
tended that  the  master  had  not  such  authority,  but  the  ground  taken 
is,  that,  as  matter  of  fact,  he  did  not  contract  upon  the  credit  of  the 
vessel.  Where  the  master  of  a  foreign  vessel  has  authority  to  con- 
tract upon  the  credit  of  his  vessel,  and  does  contract  for  supplies 
necessary  to  the  vessel,  the  presumption  arises  that  the  credit  of  the 
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veBsel  is  an  element  of  the  contract.  An  apparent  necessity  for  the 
credit  of  the  vessel  is  presumed  from  the  necessity  for  the  supplies 
and  the  general  authority  of  the  master.  ( Ike  Grape-shot,  9 
Wall.  138.)  This  presumption  is  not  repelled  by  proving  that  the 
owners  of  the  vessel  were  in  good  credit  at  the  time.  In  the  case 
of  the  Criiy  (9  Howard  758,)  such  proof  was  n^ade,  but  the  lien 
nevertheless  upheld. 

My  conclusion,  therefore,  is  that  the  debt  in  question  was  con- 
tracted upon  the  credit  of  the  vessel,  and  consequently  there  must 
be  a  decision  in  favor  of  the  libellants  for  the  amount  of  their 
demand,  with  interest  and  costs. 


MARCH.  1877. 

THE  STEAMBOAT  METROPOLIS. 

Lwx. — Prbsuxption  op  Credit. — Bttrdb^t  of  Proof. 

Where  necessary  supplies,  furnished  to  a  foreign  vessel,  were  procured  by  a 
steward,  authorized  to  g(*t  them  hut  appointed  by  a  railroad  company  then 
usiDg  the  boat : 

HMy  That  the  owners,  by  permitting  the  appointment  of  the  steward  with 
authority  to  procure  supplies,  must  be  considered  to  have  consented  that 
supplies  be  procured  in  the  ordinary  way,  upon  the  credit  of  the  vessel ; 

That  on  the  question  of  fact  whether  the  supplies  were  furnished  upon  the 
credit  of  the  vessel,  the  burden  is  jipon  the  claimants,  the  presumption 
being  that  necessary  supplies  are  ordered  upon  such  credit. 

The  Narragansett  Steamboat  Company,  owning  several  vessels, 
made  an  arrangement  with  the  New  Jersey  Southern  B  R.  Co., 
for  the  use  of  their  boats  to  run  from  Sandy  Hook  to  New  York, 
when  required,  and  carry  the  railroad  company's  passengers  at  so 
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much  per  day,  the  railroad  company  to  famish  supplies,  materials 
and  crew.  Thereupon  the  railroad  company  put  a  steward  on  the 
Metropolis,  one  of  the  Narragansett  Co.'s  steamboats,  to  keep  and 
and  supply  a  restaurant  on  board,  who  bought  supplies,  the 
requisition  being  made  out  ''The  New  Jersey  Southern  Rail- 
road Company,  to  James  M  Fuller,  Dr. ;"  which  were  deliv- 
ered on  board  and  used  on  the  boat,  in  the  restaurant.  Fuller 
and  Derry,  another  contractor,  furnished  supplies,  also,  to 
four  other  steamboats  under  the  same  arrangement  and  circum- 
stances ;  and  the  railroad  company  having  become  insolvent  and 
passed  into  the  hands  of  a  receiver,  actions  were  brought  to 
enforce  liens  upon  all  the  vessels,  but  only  one  set  of  proo&  was 
taken,  applicable  to  all  the  cases.  Opinion^  were  rendered  and 
final  decree  m^do  in  all  the  cases ;  but  the  facts  being  the  same, 
only  this  one  and  the  case  of  the  Long  Branch,  infra,  are  reported. 

For  libellants,  Betbe,  Wilcox  ^  Hobbs. 

For  claimants,  Shearman  ^  Sterling. 

Benedict,  J.  This  is  an  action  to  enforce  a  lien  against  the 
steamboat  Metropolis  for  provisions  supplied  to  that  vessel  dur- 
ing the  months  of  July  and  August,  1878,  at  the  city  of  New 
York.  The  libel  avers  that  the  provisions  in  question  were  neces- 
sary for  the  vessel  in  her  employment,  and  were  furnished  upon  the 
credit  of  the  vessel,  she  being  a  foreign  vessel. 

The  claimant  of  the  vessel  is  the  Narragansett  Steamship 
Company,  which  sets  forth  by  way  of  defence  that  the  supplies  in 
question  were  furnished  to,  on  the  order  and  solely  on  the  credit 
of  the  New  Jersey  Southern  Railroad  Company,  and  no  lien  upon 
the  vessel  was  created  thereby. 

4 

The  evidence  shows  that  the  work  in  question  was  ordered  by 
the  master  of  the  vessel,  whose  authority  to  give  the  order  has  not 
been  disputed.  The  vessel  was  a  foreign  vessel,  being  owned  by  the 
Narragansett  Steamship  Company,  a  foreign  corporation.      The 
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1 
president  of  this  oorporation  was  Jay  Gould,  who  was  also  the  pres- 
ident of  the  New  Jersey  Southern  Railroad  Company,  at  this  time 
operating  a  railroad  from  Sandy  Hook,  Long  Branch  and  Phila- 
delphia, and  running  in  connection  with  the  railroad  a  line  of  ste  im- 
boats  from  Sandy  Hook  to  the  city  of  New  York  a  distance  by 
water  of  some  twenty  miles. 

Between  these  two  corporations  the  proofs  show  an  arrange- 
ment to  have  existed,  that  the  steamboats  of  the  Narragansett 
Steamship  Company  should  run  for  the  New  Jersey  Southern 
Railroad  Company,  on  their  route  from  and  to  Sandy  Hook,  as  they 
might  be  wanted  by  re  ison  of  accident  to  the  boats  of  the  railroad 
company,  or  other  necessity.  This  arrangement  was  verbal,  for  no 
definite  period  of  time  and  for  no  particular  days  or  specified 
voyages.  The  railroad  was  to  pay  for  the  use  of  the  bo  its  by  the ' 
day  when  they  were  used.  The  price  for  the  Metropolis,  when 
used,  was  $100  per  day,  the  railroad  company  to  furnish  the  sup- 
plies, materials,  and  crews. 

By  virtue  of  this  agreement,  the  Metropolis  made  various 
irregular  trips  on  the  route  between  Sandy  Hook  and  New  York, 
making  in  all  eighty-three  days  during  the  season  of  1873. 

It  may  perhaps  be  assumed — unless  some  evidence  hits  escaped 
my  attention,  owing  to  the  confused  and  improper  method  adopted 
in  taking  the  testimony  of  five  different  cases  all  together — although 
the  evidence  hardly  proves  the  fact,  that  the  provisions  in  question 
were  to  enable  the  boat  to  make  one  or  more  of  these  trips  between 
Sandy  Hook  and  back.  If  so,  according  to  the  arrangement 
between  the  two  companies,  as  between  the  railroad  company  and 
the  Narragansett  Steamship  Company,  the  expense  of  these 
provisions  was  to  have  been  borne  by  the  railroad  company.  The 
provisions  were  ordered  by  the  steward  of  the  boat,  appointed  by, 
and  acting  under  the  authority  of  the  railroad  company,  and  were 
delivered  on  board  of  and  used  by  the  boat.     The  requisition  for  the 
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articles  was  headed,  ''New  Jersey  Southern  Railroad  Company, 
Steamer  Metropolis,  received  from  James  M.  Fuller,"  &;c.,  kc. 

The  authority  of  the  steward  to  procure  these  supplies  is  not 
disputed,  but  it  is  contended  that  as  he  had  authority  to  order  for 
the  New  Jersey  Southern  Railroad  Company  alone,  and  not  for 
tiie  Narragansett  Steamship  Compnny,  his  acts  created  no  lien 
upon  the  boat,  butsimply  charged  the  railroad  company.  My  opinion 
is  otherwise. 

If  the  arrangement  between  the  two  companies  was  such  as  to 
constitute  the  railroad  compiny  owners  for  the  vo/igo  and  transfer 
to  them  the  possession  and  control  of  the  vessel,  then  the  power  to 
bind  the  vessel  for  necessary  supplies  became  vested  in  the  railroad 
company,  and  the  vessel  would  be  bound  by  their  contract  for 
necessary  supplies,  provided  the  same  were  furnished  upon  the  credit 
of  the  vessel.  If,  on  the  other  hand,  the  effjct  ot  the  arrange- 
ment between  the  two  corporations  was  not  to  transfer  the  possession 
and  control  of  the  vessel  to  the  railroad  company,  and  the  agree* 
ment  was  simply  on  the  part  of  the  owners  of  the  vessel  to  perform 
certain  voyages,  and  on  the  part  of  the  railroad  to  pay  a  certain 
compensation  for  that  service  so  rendered  by  the  ship  owner,  still 
the  vessel  would  be  liable  for  supplies  used  by  her  in  the  perform- 
ance of  that  service,  provided  the  same  were  furnished  upon  the 
credit  of  the  vessel. 

When  the  owners  of  the  boat  permitted  the  railroad  to  place 
on  board  this  boat  a  steward,  with  authority  to  procure  the  pro- 
visions necessary  for  the  boat,  they  permitted  the  boat  to  be  charged 
by  the  steward  so  appointed  and  authorized  for  necessary  supplies 
so  procured. 

It  is  well  known  that  the  duty  of  procuring  supplies  of  the 
character  in  question  for  vessels  of  this  description  in  many  if  not 
in  most  cases  devolves  upon  a  steward  or  manager,  who,  in  this 
particular,  is  the  representative  of  the  owner.  The  owners  of  this 
vessel  when  they  mude  this  arrangement  with  the  railroad  company 
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not  only,  knew  that  supplies  must  be  procured  for  the  vessel  to 
enable  her  to  perform  the  service  it  was  mtended  she  should  per- 
form, but  they  must  also  be  taken  to  know  that  the  steward  they 
permitted  to  be  appointed  to  the  vessel  would,  in  the  ordinary 
course  of  business,  be  authorissed  to  procure  such  supplies  of  this 
character  as  the  vessel  might  need. 

The  ordinary  method  of  procuring  supplies  for  a  foreign 
vessel,  is  upon  the  credit  of  the  vessel.  The  owners  of  this  boat 
are  to  be  considered  as  having  contracted  that  the  vessel's  necessary 
supplies  should  be  procured  in  the  ordinary  manner  of  procuring 
such  supplies,  and  cannot  be  permitted  to  say  that  they  did  not 
suppose  that  the  vessel  would  be  charged,  with  a  lien.  When,  then, 
it  is  made  to  appear  that  the  supplies  were  necessary,  and  were  in 
fact  used  on  board  the  vessel,  and  that  they  were  procureii  by  the 
officer  whose  ordinary  duty  it. is  to  procure  such  articles,  and  that 
such  officer  was  authorized  to  procure  the  same,  a  case  is  made  where 
the  vessel  herself  is  charged  with  a  lien,  provided  the  supplies  were 
procured  upon  the  credit  of  the  vessel.  The  liability  of  a  foreign 
vessel  for  supplies,  arises  out  of  the  fact  that  the  supplies  are  used 
on  board  the  vessel  to  enable  her  to  make  voyages  and  earn  freight, 
and  the  further  fact  that  the  supplies  are  procured  upon  the  credit 
of  the  vessel  by  a  person  duly  authorized  to  procure  the  same.  A 
vessel  sailed  on  shares  by  her  master  is  held  bound  for  supplies 
procured  by  the  master,  notwithstanding  the  fact  that  as  between 
the  master  and  owners  the  master  alone  is  to  furnish  the  supplies. 

So  in  the  case  of  the  City  of  New  York  (3  Blalch.  157)  where 
the  vessel  was  chartered  and  coal  was  ordered  by  a  purser  employed 
by  the  chartered  vessd,  she  was  held  liable  when  the  £ict  was 
proved  that  the  coal  was  furnished  upon  the  credit  of  the  boat. 

In  this  view  of  the  law  the  decision  of  this  case  must  depend 
upon  the  question  of  &ct,  whether  the  provisions  in  question  were 
famished  upon  the  credit  of  the  boat.     If  they  were  so  furnished. 
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the  boat  and  also  the  railroad  company  became  bound  therefor.     If 
they  were  not  so  furnished  the  railroad  company  alone  is  bound. 

Upon  this  question  the  burden  is  upon  the  claimant.  When 
one  authorissed  to  procure  supplies  for  a  foreign  vessel,  orders 
supplies  for  the  vessel,  that  are  used  by  the  vessel  and  necessary 
therefor,  the  presumption  arises  that  they  are  furnished  upon  the 
credit  of  the  vessel,  {Tns.  Co.  v.  Barwig.  20  Wail ,  169),  and 
the  necessity  for  the  credit  of  the  vessel  is  shown  by  proof  of  the 
necessity  of  the  supplies  for  the  use  of  the  vessel.  (  The  GrapeshoO 
9  Wall,  138). 

The  present  case  is  relieved  of  all  difficulty  upon  the  question 
to  whom  credit  was  given,  by  the  circumstance  that  facts  precisely 
similar  to  those  here  made  to  appear  as  bearing  on  the  question 
whether  credit  was  given  to  the  vessel,  were  shown  in  an  action 
brought  by  this  same  libellant  against  the  steamboat  Plymouth 
Bock,  a  vessel  running  on  the  same  route,  and  were  in  that  case 
found,  not  only  by  this  Court,  but  also  by  the  Circuit  Court  upon 
appeal,  to  be  insufficient  to  justify  holding  that  the  supplies  were 
furnished  solely  upon  the  credit  of  the  railroad.  The  two  cases  are 
alike  except  that  in  the  case  of  the  Plymouth  Rock  the  railroad 
company  was  the  actual  owner  of  the  vessel,  while  in  this  case 
they  were  using  the  boat  of  anoth3r  under  the  arrangement  which 
has  been  described.  That  fact,  as  has  been  shown,  does  not,  in  a 
case  like  this,  affect  the  question  of  the  liability  of  the  vessel  when 
once  the  credit  of  the  vessel  is  found  to  have  entered  into  the 
contract  as  an  element  thereof. 

I  have  been  referred  by  counsel  to  a  case  decided  by  the  Dis- 
trict Court  for  the  Southern  District  of  New  York,  where  in  an 
action  against  this  same  boat  by  a  different  libellant  upon  sim- 
ilar &cts,  a  different  conclusion  was  arrived  at.  I  presume 
the  case  alluded  to  was  determined  before  the  decision  of 
the  Circuit  Court  in  the  case  of  Fuller  v.  The  Plymoulh  Rock 
had  been  promulgated.      The  decision  of  the  Appellate  Court  in 
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the  case  of  the  Plymouth   Rook  is  decisive  of  the  question    of 
ere  lit  ia  this  case,  and  compels  a  decision  in  &vor  of  the  libellant. 


MARCH,  1877. 

THE  LONG  BRANCH.* 

LiBN. — PRBSUMPTION  OF  CREDIT. —NrOKS'JARY  SuPPLIBS. — LlQUORii    FOR  THE 

Bar. 

Where  a  part  of  a  bill  of  supplies  furnished  to  a  vessel  were  liquors  and  other 
things,  intended  to  be  used  in  a  bar,  kept  on  board  the  vessel  as  part  of  a 
restaurant  managed  by  the  railroad  company  that  was  using  the  boat,  and 
a  libel  was  filed  against  the  steamboat  to  enforce  a  lien  for  the  whole  bill : 

Held,  That  a  lien  upon  the  boat  for  the  value  of  the  liquors,  where  the  evi- 
dence warranted  the  conclusion  that  the  bar  was  no  more  than  a  convenient 
method  employed  by  the  owners  for  supplying  the  ordinary  wants  of  the 
class  of  passengers  transported  on  the  Ixmt  can  be  enforced. 

Benedict,  J.  This  is  an  action  to  enforce  a  lien  for  supplies 
furnished  to  the  steamboat  Long  Branch.  The  answer  avers  that 
at  the  time  the  supplies  were  furnished  the  vessel  was  owned 
by  the  New  Jersey  Southern  Railroad  Company,  and  that  the 
supplies  were  furnished  solely  upon  the  credit  of  that  corporation. 
Under  the  decision  of  Fuller  vs.  The  Steamboat  Plymouth  Bock, 
(13  BlcUchf.  505),  this  vessel  was  a  foreign  vessel,  and  therefore 
subject  to  a  lien  for  the  supplies  in  question,  which  are  admitted  to 
have  been  furnished  to  and  necessary  for  the  use  of  the  vessel,  pro- 
vided the  articles  were  furnished  upon  the  credit  of  the  vessel.  The 
facts  bearing  upon  this  question  are  similar  to  those  proved  in  the 
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case  of  the  Pljmouth  Bock  above  referred  to,  and  in  accordance  with 
that  decision  it  most  be  held  that  the  proofe  are  safficient  to  sustain 
the  averment  of  the  libel  that  the  articles  were  famished  upon  the 
credit  of  the  vessel,  and  not  solely  upon  the  credit  of  the  railroad 
company.  A  point  is  made  in  this  case  that  it  appears  that  some 
of  the  articles  were  intended  to  be  used  in  a  bar  kept  on  the  steam- 
boat, and  were  designated  on  the  bills  as  for  th^  bar,  and  that  such 
articles  are  not  within  the  denomination  of  necessaries  for  tbe 
vessel.  I  can  imagine  a  state  of  fiicts  that  would  not  warrant  holding 
that  a  lien  upon  the  vessel  is  created  by  articles  furnished  to  a  bar 
maintained  on  the  vessel.  But  upon  the  meagre  facts  here  shown 
no  distinction  can  be  drawn  between  the  articles  to  be  used  on  the 
table  at  the  restaurant  and  those  used  in  the  bar.  The  employment 
of  the  vessel  in  the  absence  of  other  proof  warrants  the  inferenjce 
that  the  bar  was  a  part  of  the  restaurant,  and  no  more  than  a  con- 
venient method  of  supplying  the  ordinary  wants  of  the  class  of 
passengers  transported  on  the  boat.  ^ 

Accordingly  there  must  be  a  decree  in  favor  of  the  libellants 
for  the  amount  claimed,  with  interest  and  costs. 
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ALLEGED  BANKRUPT. 

Enforoino  a  Composition.— Enjoinijho  Suits  by  Cbbditors. 

Under  the  Act  of  June  S2d,  1874,  §  17  (fT*.  8.  Stat,  at  Large,  182),  authoriz- 
ing  the  Court  to  enforce  the  provisions  of  a  composition  in  a  summary 
manner,  on  motion,  it  can  enforce  only  the  executory  provisions  of  the 
composition. 

The  taking  by  a  creditor  of  the  money  and  notes  provided  for  by  a  com- 
position is  not  an  executory  provision  which  can  be  so  enforced,  nor 
can  the  Court,  after  the  time  for  paying  the  composition  has  passed,  enjoin 
a  creditor  who  refuses  to  accept  the  money,  from  suing  the  debtor  for  his  bill. 

But,  while  the  composition  is  pending,  the  Court  may  enjoin  a  creditor  from 
suing  the  debtor  on  an  unsecured  debt  set  forth  in  his  statement ;  and  the 
composition  is  pending  until  all  notes  given  for  it  fall  due. 

Blatchford,  J.  In  this  case  a  petition  in  involuntary  bank- 
ruptcy was  filed  against  the  debtor  on  the  25th  of  January,  1877. 
No  adjudication  of  bankruptcy  has  been  made.  The  debtor  filed  a 
petition  on  the  9th  of  February,  praying  for  a  meeting  in  composition. 
A  meeting  was  ordered  and  such  proceedings  were  had  that  a  compo- 
sition was  proposed  and  accepted.  It  was  confirmed  by  the  Court, 
by  a  final  order,  on  the  lOlh  of  March,  1877.  The  terms  of  the 
resolution  of  composition  are,  ''that  the  payment  of  thirty-five  cents 
on  the  dollar  of  the  debts  due  from  the  said  Richard  H.  Hinsdale 
to  his  creditors  respectively,  to  be  paid  in  money  at  the  times  here- 
in stated,  and  to  be  evidenced  and  secured  in  the  manner  following, 
that  is  to  say,  one-third  thereof  to  be  paid  in  cash  within  thirty 
days  from  the  entry  of  the  order  directing  the  composition  resolu- 
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tioD  to  be  recorded,  and  the  schedules  exhibited  to  the  meeting  of 
creditors  filed,  the  balance  to  be  paid  in  two  equal  instalments,  at 
three  and  six  months  from  February  15th,  1877,  to  be  evidenced  by 
the  notes  of  said  Richard  H.  Hinsdale,  the  last  note  to  be  endorsed 
by  Thomas  Lord,  Jr.,  of  Huntington,  Long  Island,  who  is  satisfactory, 
as  endorser,  to  the  undersigned,  shall  be  and  is  hereby  accepted  by 
the  undersigned  in  full  satisfaction  and  discharge  of  the  debts  due 
and  owing  to  them  from  said  Richard  H.  Hinsdale." 

The  debtor  now  applies  to  the  Court  for  an  order  requiring 
four  of  his  creditors,  namely,  L.  M.  Bates  &  Co.,  Moore,  Tingue 
k  Co  ,  Kayne.  Spring,  Dale  &  Co.,  and  Cresswell,  LaLanne  k  Co., 
to  accept  the  composition.  The  terms  of  the  application  as  to  the 
first  three  of  the  creditors  are,  that  the  Court  will  require  them 
*Ho  accept  and  be  bound  by  said  composition,"  and  to  ^'release  and 
discharge  all  property"  they  ''may  have  belonging  to  said  Hinsdale," 
and  to  ''discontinue  all  suits  and  actions  pending  against  him"  upon 
their  claims  therein.  The  terms  of  the  application  as  to  the  fourth 
creditor  are,  that  the  Court  will  require  them  "to  accept,  receive 
and  be  bound  by  the  composition  resolution  and  proceedings  herein 
and  for  leave  to  pay  the  money  and  deposit  the  notes  coming  to"  them 
"into  Court."  It  is  shown,  that,  within  thirty  days  after  the  10th  of 
March,  the  debtor  tendered  to  the  four  creditors  respectively  the 
proper  sums  of  money  and  the  proper  notes  provided  for  by  the 
resolution  of  composition,  and  that  such  tenders  were  not  accepted. 

Cresswell,   LaLanne   &;    Co.   have  not  proved    their    debt. 

Moore,  Tingue  k  Co.  proved  their  debt  in  the  composition  pro- 
ceedings. 

Kayne,  Spring,  Dale  &;  Co.,  proved  their  debt  in  the 
composition  proceedings,  and  are  recorded  as  being  represented  at 
the  meeting,  but  they  took  no  other  part  in  the  proceedings.  They 
now  set  up,  in  opposition  to  the  application  of  the  debtor,  sundry 
matters  on  which  they  rely  as  tending  to  show  that  the  composition 
is  one  which  ought  not  to  have  been  confirmed;  that  the  debt  of  the 


AIPRIL,  187'^.  9d 


In  the  Matter  of  Hichard  H.  Hinsdale,  an  alleged  Bankrupt. 


debtbr  to  them  was  contracted  by  fraud,  and  that  they  do  not 
desire  to  take  their  dividend  in  composition,  because  they  prefer  to 
come  in  for  their  dividend  under  a  voluntary  assignment  made  by 
the  debtor,  in  Pennsylvania,  of  property  of  his  in  that  State. 

L.  M.  Bates  k  Co.  did  not  prove  their  debt  in  the  composi- 
tion proceedings.  They  have  commenced  attachment  proceedings 
in  Pennsylvania  against  property  of  the  debtor,  and  also  an  action 
in  that  State  against  him,  to  recover  their  demand.  Their  attach- 
ment proceedings  were  commenced  on  the  9th  of  January,  1877. 
On  the  22d  of  February,  1877,  they  obtained  a  judgment  against 
the  debtor  in  a  State  Court  in  Pennsylvania,  and  made  a  levy  on 
a  stock  of  goods  there.  They  claim  that  their  judgment  relates 
back  to  the  date  of  their  attachment ;  that  the  composition  cannot 
affect  the  security  they  hold ;  that,  as  there  has  been  no  adjudication 
in  this  case,  and  no  assignee  in  bankruptcy  has  been  appointed,  this 
Court  has  no  possession  of,  or  jurisdiction  over,  any  assets  in 
Pennsylvania;  that  to  enjoin  L.  M.  Bates  &  Co.  now  will  deprive 
them  of  their  rights  under  the  laws  of  Pennsylvania  ;  that  the  debt 
to  them  was  contracted  by  fraud,  and  will  not  be  discharged  by  the 
composition  proceedings;  that  they  have  proved  their  debt  under 
the  assignment  in  Pennsylvania,  and  the  estate  there  will  pay 
fifty-five  per  cent.;  and  that  the  composition  here  was  not  and  is  not 
tor  the  best  interest  of  all  the  creditors. 

By  the  statute,  {Ad  of  June  22d,  1874,  ^17,  18  U.  S. 
Statutes  at  Lcurge^  1^2,)  the  debtor  is  to  propoeo  a  composition. 
The  creditors  are  to  pass  a  resolution  to  accept  the  composition  and 
are  to  confirm  such  resolution.  The  Court  is  then  to  confirm  the 
composition.  The  statute  contains  these  provisions :  '^The  pro- 
visions of  a  composition  accepted  by  such  resolution  in  pursuance  of 
this  section  shall  be  binding  on  all  the  creditors  whose  names  and 
addresses  and  the  amounts  of  the  debts  due  to  whom  are  shown  in 
the  statement  of  the  debtor  produced  at  the  meeting  at  which  the 
resolution  shall  have  been  passed,  but  shall  not  aflbct  or  prejudice 
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the  rights  of  any  other  creditors.  ♦  ♦  #  ♦  Every 
such  composition  shall,  subject  to  priorities  declared  in  said  Act, 
provide  for  a  pro  rata  payment  or  satisfiiction,  in  money,  to  the 
creditors  of  such  debtor,  in  proportion  to  the  amount  of  their  unse- 
cured debts,  or  their  debts  in  respect  to  which  any  such  security 
shall  have  been  duly  surrendered  and  given  up.  =^  *  *  ^ 
The  provisions  of  any  composition  made  in  pursuance  of  this  section 
may  be  enforced  by  the  Court,  on  motion  made  in  a  summary  man- 
ner by  any  person  interested,  and  on  reasonable  notice ;  and  any 
disobedience  of  the  order  of  the  Court  made  on  such  motion  shall 
be  deemed  to  be  a  contempt  of  Court." 

It  is  contended,  for  the  debtor,  that  the  Court  has  power  to 
grant  the  application  now  made,  and  to  enjoin  the  creditors  from 
doing  anything  except  to  receive  and  accept  the  money  and  notes, 
and  that,  in  doing  this,  the  Court  will  be  enforcing  the  provisions  of 
the  composition.  On  the  part  of  the  creditors  it  is  urged,  that 
there  are  not  found  in  the  composition  in  this  case,  any  provisions 
which  are  enforceable  against  a  creditor ;  and  that  the  Court  can- 
not compel  a  creditor  to  do  an  ajfirmative  act  which  is  not  provided 
for  in  the  resolution  of  composition  and  is  not  thereby  specifically 
agreed  by  the  creditor  to  be  done. 

I  am  of  opinion,  that,  when  the  statute  says  that  the  Court 
may  enforce,  on  motion  made,  in  a  summary  manner,  ''the  provis- 
ions of  any  composition."  it  extends  only  to  the  executory  provis- 
ions of  the  composition — to  those  things  which  the  resolution  of 
composition  provides  shall  be  done  in  the  future  by  some  one  named 
in  it,  as  specific  affirmative  acts.  Thus,  if  the  resolution  of  compo- 
sition provides  that  the  debtor  shall  pay  money  or  give  promissory 
notes  to  the  creditors,  or  that  the  debtor  shall  execute  a  deed  of 
trust  or  a  conveyance  or  mortgage  of  property,  as  security  fi>r  the 
payment  of  the  composition,  or  that  a  general  assignee  und^  a 
State  law  shall  convey  to  the  debtor  the  assigned  property,  to  be 
held  by  him  free  fix>m  any  claim  of  creditors  under  the  assignment, 
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or  that  the  assignee  in  bankruptcy  shall  transfer  to  the  debtor,  or 
to  a  trustee  for  the  creditors,  the  property  in  his  hands  — these  and 
kindred  provisions  of  an  executory  character  are  provisions  which 
may  be  enforced,  on  motion  made,  in  a  summary  manner.  -  But,  a 
general  provision,  in  a  resolution  of  composition,  that  a  payment  of 
so  much  money,  at  such  time  or  times,  and  to  be  evidenced  by  such 
and'  such  promissory  notes,  shall  be  accepted  by  the  creditors  in 
aatisfaction  of  the  debts  due  to  them  from  the  debtor,  is,  in  no 
proper  sense,  an  executory  provision,  as  respects  the  creditors.  The 
language  is  used  because  it  is  the  language  of  the  statute.  But  the 
statute,  in  saying  that  the  creditors  may  resolve  '^that  a  composi. 
tion  proposed  by  the  debtor  shall  be  accepted  in  satisfaction  of  the 
debts  due  to  them  from  the  debtor,"  means,  merely,  that  they  may 
resolve  that  the  payment  of  the  money  for  the  payment  of  which 
the  composition  provides  shall  satisfy  the  debts.  If  the  money  is 
tendered  according  to  the  terms  of  the  composition,  that  is  equiva- 
lent to  payment,  but  the  Court  has  no  power  to  imprison  the  cred- 
itor for  contempt  unless  he  will  physically  take  the  oflered  money. 
A  protection  of  the  debtor,  by  a  summary  injunction  against  4;he 
creditor,  from  the  consequences  of  a  refusal  by  the  creditor  to  take 
the  offered  money  and  recognize  the  composition,  such  as  the  bring- 
ing of  a  suit  by  the  creditor  on  the  debt,  is  not  within  the  proper 
purview  of  the  enforcement  of  the  provisions  of  a  composition  con- 
taining no  other  provisions  than  those  in  the  present  case. 

When  a  discharge  in  bankruptcy  is  obtained,  under  ^5,114  of 
the  Revised  Statutes,  the  bankruptcy  Court  never  undertakes  to 
protect  the  debtor  thereafter,  by  summary  injunction,  in  the  bank- 
ruptcy proceedings,  from  a  suit  against  him  by  a  creditor,  to  recover 
a  debt.  The  debtor  is  left  to  set  up  the  discharge  by  way  of  plea 
to  the  suit.  There  is  no  reason  why  any  different  course  should'  be 
pursued  after  the  close  of  a  composition.  If  a  suit  is  brought,  the 
composition  may  be  set  up  in  defence ;  and,  even  if  the  creditor  is 
in  a  poaition  to  at  once  issue  execution  against  the  debtor's  prop- 
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erty,  the  like  thing  happens  often  where  a  discharge  is  granted, 
and  it  is  no  greater  hardship  for  the  debtor  to  initiate  proper 
measures  to  be  relieved  after  the  close  of  a  composition  than  after 
a  discharge. 

It  never  could  have  been  intended  that  the  bankruptcy  Court 
should  determine,  in  a  summary  way,  such  questions  as  are  intended 
to  be  raised  in  the  present  case,  in  respect  to  the  effect  of  the  com- 
position between  the  debtor  and  his  creditors — the  question  as  to 
the  right  of  a  creditor  who  proved  no  debt  in  the  composition  pro- 
ceedings to  enforce  a  security  held  by  him,  for  the  giving  up  of 
which  there  is  no  specific  provisions  in  the  composition— or  the 
question  as  to  whether  the  composition  satisfies  a  debt  created  by 
fraud.  These  questions  ought  to  be  settled  in  plenary  suits  brought 
in  a  proper  forum.  The  fact,  that,  if  the  bankruptcy  Court  exercises 
the  jurisdiction  now  invoked  it  would  have  to  determine  such  ques- 
tions, indicates  that  the  only  proper  course  is  for  that  Court,  after 
the  close  of  a  composition,  not  to  interfere  except  to  enforce  the 
specific  executory  provisions  of  the  composition.  The  language 
and  intent  of  the  statute  are  abundantly  satisfied  by  confining  the 
action  of  the  Court  to  such  remedies  alone. 

The  bankruptcy  Courts  in  the  United  States  which  have 
considered  this  question  have  adopted  the  views  above  set  forth. 
(See  In  re  Tooker^  14  Nal.  Bkcy.  Reg.^  35 ;  In  re  LytUy  Id.^ 
457).  They  are  general  views,  subject  to  modification  by  the 
circumstances  of  the  particular  case  and  according  to  the  terms  oi 
the  resolution  of  composition. 

In  the  present  case,  it  being  an  involuntary  case  and  there 
having  been  no  adjudication  of  bankruptcy  and  no  warrant  of 
seizure  of  the  debtor's  property,  the  Court  has  actjuired  no  juris- 
diction over  the  debtor's  property.  The  injunction  now  asked  for 
is  not  sought  under  the  authority  of  §5,024,  as  an  injunction  to 
restrain  an  interference  with  the  debtor's  property,  until  the  hear- 
ing on  the  order  to  show  cause  why  there  should  not  be  an  adjudi- 
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cation.  The  bankruptcy  Court,  however,  has  the  undoubted  right 
to  protect  a  debtor  while  his  composition  is  pending.  Inasmuch  as 
it  is  only  necessary  that  a  case  of  bankruptcy  should  be  pending, 
by  or  against  a  debtor,  whether  an  adjudication  in  bankruptcy  shall 
have  been  had  or  not,  to  authorize  a  proceeding  in  composition, 
and  inasmuch  as  (^4,991)  the  filing  of  a  petition  for  adjudication 
either  by  or  against  a  debtor  is  deemed  the  commencement  of  pro- 
ceedings in  bankruptcy,  so  as  to  cause  the  case  to  be  pending,  it 
follows,  that  the  Court  in  which  a  composition  proceeding  is  properly 
pending  has  a  right  to  enjoin  the  creditors  from  harassing  the 
debtor  so  long  as  his  composition  proceeding  is  going  on.  As  the 
proceeding  in  composition  is  a  proceeding  in  b<cikruptcy,  the  Court 
has  not  only  (§563)  original  jurisdiction  of  the  proceeding,  but 
(§711)  jurisdiction  of  it  exclusive  of  the  Courts  of  the  several  States.. 
Such  jurisdiction  extends  (§4,972)  to  the  close  of  the  composition 
proceeding.  The  close  of  sucb  proceeding  is  not  necessarily,  nor  is  it 
ever,  the  order  of  the  Cuurt  that  the  resolution  of  composition  he 
leccrded.  Even  where  the  compositi<  n  is  all  to  be  paid  in  money 
at  one  time,  a  few  days  after  the  making  uf  such  order  are  neces- 
sarily allowed  for  such  payment.  But  there  are  many  cases  like 
the  present  one.  Here,  one-thi:d  of  the  composition  is  to  be  paid 
by  April  9th,  1877,  one-third  on  May  18th,  1877,  and  one-third 
on  August  l8th,  1877.  The  creditors  have  given  this  time  to  the 
debtor.  Until  such  time  expires  the  debtor  is  not  bound  to  make 
his  payments.  Until  then  the  composition  is  still  pending,  because, 
until  he  shall  fail  to  make  the  priymcnts,  it  cannot  be  determined 
whether  the  composition  will  or  will  not  fail.  The  debtor  is 
entitled  to  be  protected  against  suits  on  the  original  debts  until  such 
time  arrives,  in  equal  measure  with  his  title  to  be  protected  before 
the  resolution  of  composition  was  passed  or  confirmed.  The  debtor 
cannot,  until  such  time  arrives,  use  his  composition  proceedings  as 
a  shield  against  the  original  debt3,  in  suits  to  be  brought  or  pend- 
ing either  by  him  or  against  him.     Therefore,  in  (he  meantime,  the 
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Court  of  bankruptcy  must  protect  him  by  injunction.  But  the 
debts  to  which  an  injunction  can  extend  are  only  the  debts  to  which 
a  composition  can  extend,  that  is,  unsecured  debts,  or  debts  in 
respect  to  which  any  security  has  been  surrendered  or  given  up. 

I  am  opinion,  therefore,  that  the  debtor  is  entitled  to  an 
injunction  to  restrain  these  four  creditors  from  bringing  or  further 
prosecuting  any  suits  against  him  in  respect  to  unsecured  debts  the 
amounts  of  which  ate  set  forth  in  his  filed  statement,  until  the 
18th  of  August,  1877.  There  is  no  objection  to  an  order  giving 
leave  to  the  debtor  to  deposit  in  this  Court  the  money  and  notes  to 
which  these  four  creditors  are  now  entitled  under  the  resolution  of 
composition. 

W,  S.  Palmer  J  for  the  debtor. 

Bell^  Bartlett  ^  Wilson,  for  Kayne,  Spring,  Dale  &  Co. 

Henry  M.  Walker ,  for  L.  M.  Bates  k  Co. 


APRIL,  1877. 

THE  STEAMSHIP  ADRIATIC. 

Collision  in  the  Ibish  Channel.— Steamer  and  Sailing  Vessel. — 
Identity  op  Steamer. —Opposite  Courses.— Confusion  of  Purpose.— 
Lights.— Steamer's  Duty. 

The  American  ship  H.  Q.,  with  all  hands,  was  sunk  at  night  in  the  Iriah 
Channel,  by  a  collision,  as  alleged,  with  the  British  steamer  A.  The  steamer 
averred  that  the  ship  was  either  sunk  by  a  collision  ¥nth  some  other  veflsel 
than  the  steamer,  or  was  wrecked,  and  that  her  loss  was  not  caused  by 
any  collision  with  the  steamer.  The  evidence  seemed  to  be,  that  the  steamer 
was  proceeding  down  the  channel,  heading  from  W.  i  N.  to  W.  J  N.,  and 
golnfic  about  12  knots  an  hour,  and  the  ship  was  heading  about  E.  by  8.  J  8., 
with  the  wind  from  about  8.  W.,  and  sailing  from  8  to  9  knots  an  hour. 
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The  steamer  made  the  ship's  j^reen  light  about  2  points  on  the  starboard  bow. 
The  steamer  kept  her  course  for  some  4  minutes,  until  the  ship's  green 
light  was  some  8^  points  on  the  starboard  bow,  when  *he  ship  shut  in 
her  green  light  and  showed  her  red  light ;  whereupon  the  steamer  ported 
and  slowed.  The  ship  then  showed  her  green  light  again  ;  whereupon  the 
steamer  stopped  and  backed  and  had  got  sternway  at  the  time  of  the 
collision.  Before  the  collision,  the  ship  made  another  change,  and  showed 
her  red  light ;  and  the  steamer  struck  the  port  bow  of  the  ship: 

ffeld.  That  the  loss  of  the  ship  was  caused  by  a  collision  with  this  steamer. 

That,  under  the  circumstances,  it  was  the  duty  of  the  steamer  to  keep  out 
of  the  way  of  the  ship,  and  it  was  the  correlative  duty  of  the  ship  to  allow 
the  steamer  to  keep  out  of  her  way,  and  not  to  embarrass  the  steamer  in 
performing  such  duty. 

That  it  was  proper  for  the  steamer  to  keep  on  her  course  as  long  as  the  ship's 
green  light  was  visible. 

That,  when  the  aliip  showed  her  red  light,  the  steamer's  duty  of  avoiding  the 
ship  did  not  cease,  and  she  discrharged  that  duty  a  second  time  by  porting 
and  slowing. 

That  it  was  reasonable  and  proper,  under  the  circumstances,  for  the  officer 
in  charge  of  the  steamer,  when  he  savr  a  movement  in  the  approaching 
vessel,  indicated  by  the  shutting  in  of  the  green  and  the  showing  of  the  red 
light,  to  take  this  as  evidence  of  her  intention  to  throw  herself  across  his 
onward  path. 

That,  it  appearing  that  the  officer  in  charge  of  the  steamer  was  a  good  seaman, 
of  capacity,  watchful,  thoughtful  and  deliberate,  much  must  be  left  to  the 
judgment  of  such  a  man,  charged  with  the  safety  of  a  large  steamer,  and 
of  the  lives  of  those  on  Imard,  as  to  which  one  of  two  or  more*  methods  he 
will  adopt  in  a  given  exigency,  if  it  is  not  shown  that  the  one  he  adopted 
was  such  as  to  indicate  that  there  was  no  fair  exercise  of  reasonable  judg- 
ment in  concluding  to  adopt  it. 

That,  w^hen  the  ship  again  showed  her  green  light,  and  the  danger  of  collision 
was  apparent  and  imminent,  it  was  the  highest  duty  of  the  steamer  to  stop 
and  back,  rather  than  to  go  ahead  and  starboard  :  that,  if  it  be  conceded  that 
the  stopping  and  backing  was  an  error  of  judgment,  it  was  not  a  fault. 

That  it  was  impossible  that  the  changes  by  the  ship  from  green  to  red  and 
from  red  to  green  could  have  been  caused  by  the  yawing  of  the  ship. 

That  the  ship  was  in  fault  in  her  movements  in  presence  of  what  she  could 
and  should  have  seen  was  a  steamer ;  that,  for  what  ensued  after  the  ship 
exhibited  her  green  light  a  second  time,  the  steamer  was  not  responsible. 

That  the  libel  must  be  dismissed. 
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Blatchford,  J.  On  the  30th  of  December,  1875,  the  ship 
Harvest  Queen,  an  American  vessel,  belonging  to  the  libellants, 
with  a  cargo  on  board,  also  belonging  to  them,  set  sail  from  the 
harbor  of  Queenstown,  in  Ireland,  for  Liverpool,  in  England. 
The  steamer  Adriatic,  a  British  vessel,  sailed  from  Liverpool  to 
New  York,  on  the  same  day,  and  proceeded  down  the  Lrish  Channel. 
The  libel  alleges,  that,  when  the  ship  was  distant  about  fifty  miles 
from  her  place  of  departure,  and  was  proceeding  up  the  Irish 
Channel,  the  wind  blowing  a  stiff  breeze  from  about  southwest,  and 
the  weather  being  clear  starlight,  she  was  run  into  by  the  steamer, 
at  about  8  o'clock  a.  m.,  on  the  31st  of  December,  the  steamer 
striking  the  ship  on  her  port  bow,  with  such  violence  as  to  cause 
her,  with  her  cargo,  to  sink  in  a  very  short  time  after  the  collision ; 
that  by  said  collision  the  ship  was  totally  lost,  and  her  master  and 
officers  and  all  hands  on  board  of  her  were  lost ;  that  prior  to  and 
at  the  time  of  the  collision  the  general  course  of  the  ship  was  up, 
and  the  general  course  of  the  steamer  was  down,  the  Irish  Channel, 
and  their  courses  crossed  but  slightly,  if  at  all ;  and  that  the  collision 
was  caused  by  the  negligence  and  improper  conduct  of  those  on 
board  of  the  steamet,  in  not  having  a  good  and  sufficient  lookout, 
in  running  at  at  too  great  a  rate  of  speed,  in  not  keeping  out  of  the 
way  of  the  ship,  and  in  not  stopping  and  backing  in  time  to  avoid 
the  collision.  The  libellants  claim  to  recover  against  the  steamer, 
as  damages  sustained  by  the  collision,  the  sum  of  $225,000. 

The  answer  of  the  steamer  avers  that  the  ship  was  either  sunk 
by  a  collision  with  some  other  vessel  than  the  steamer,  in  the  Irish 
Channel,  on  or  about  the  31st  of  December,  or  was  wrecked  on  or 
about  that  day  in  said  channel,  and  that  her  loss  was  caused  thereby 
and  not  by  any  collision  with  the  steamer.  Without  discussing  in 
detail  the  evidence  on  the  subject,  it  is  suffiQient  to  say,  that  it 
leaves  no  doubt  in  the  mind  that  the  steamer,  at  or  about  the  time 
and  place  charged,  came  into  collision  with  the  ship  Harvest  Queen, 
belonging  to  the  libellants,  in  such  manner  and  with  such  results 
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as  to  cause  the  sinking  and  loss  of  the  ship  and  of  her  cargo  and  of 
every  person  on  board  of  her. 

The  material  question  in  the  case,  to  be  determined  on  the 
evidence,  is,  as  to  whether  the  steamer  was  in  fault.  The  vessels 
were  sailing  on  nearly  opposite  courses.  The  steamer  was  heading 
from  west  one-quarter  north  to  west  one-halt  north.  The  ship  was 
heading  about  east  by  south  half  soutb.  They  were  thus  drawing 
on  to  the  courses  of  each  other  from  one  point  to  one  point  and  a 
quarter.  The  ship  was  sailing  at  the  rate  of  from  8  to  9  knots  an 
hour  and  the  steamer  at  the  rate  of  about  12  knots.  The  steamer 
made  the  green  light  of  the  ship  at  about  2  points  on  the  starboard 
bow  of  the  steamer.  The  red  light  of  the  ship  was  not  then  visible 
to  the  steamer.  The  white  and  green  lights  of  the  steamer,  and 
not  her  red  light,  ought  then  to  have  been  visible  to  the  ship,  and 
undoubtedly  were,  and  it  was  her  duty  to  heed  them  Under  the 
circumstances  thus  existing,  it  was  the  duty  of  the  steamer  to  keep 
out  of  the  way  of  the  ship,  and  it  was  the  correlative  duty  of  the 
ship  to  allow  the  steamer  to  keep  out  of  her  way,  and  not  to  embar- 
rass or  hamper  the  steamer  in  performing  such  duty.  The  position 
was  one  of  safety.  The  green  lights  of  the  two  vessels,  and  only 
those,  were  exposed  to  each  other.  There  was  no  exposing  of  green 
to  red.  Under  this  condition  of  things,  the  steamer  kept  on  her 
course,  neither  porting  nor  starboarding,  nor  slowing,  nor  stopping, 
nor  reversing.  It  was  proper  for  her  to  so  keep  on  her  course. 
She  had  a  right  to  presume  that,  in  tlie  presence  of  tier  exposed 
green  light,  the  ship  would  continue  to  expose  her  green  light  and 
that  only.  There  was  no  obligation  on  the  steamer  then  to  star- 
board, because  the  vessels  were  at  such  a  distance  apart,  probably 
2  miles,  that,  if  both  kept  their  courses,  the  ship  was  certain  to 
pass  clear,  on  the  starboard  baud  of  the  steamer.  She  would 
draw  more  and  more  on  the  starboard  bow  of  the  steamer.  And 
such  was  the  fact.  The  ship's  green  light  opened  more  to  the 
starboard  of  the  steamer  until  it  got  to  be  some  8  1-2  points  on  the 
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starboard  bow  of  the  steamer.  This  was  a  position  of  safety.  The 
ship  would  not  reach  the  path  of  the  steamer  until  she  was  astern 
of  the  steamer.  At  this  juncture,  and  some  four  minutes  after  the 
the  ship's  green  light  had  first  been  seen  by  the  steamer,  the  ship 
shut  in  her  green  light  and  exposed  her  red  light.  All  the  time 
before  that  she  had  exposed  her  green  light,  and  that  alone,  steadily, 
with  no  glimpse  of  her  red  light.  Here,  then,  arose  an  exigency. 
Here  was  danger.  The  first  officer  of  the  steamer,  Mr.  Bence,  was 
on  her  bridge,  watching  the  green  light  ofi*  his  starboard  bow.  He 
had  charge  of  the  steamer  at  the  time  and  was  responsible  for  her 
navigation.  He  had  seen  the  green  light  for  four  minutes  and  had 
seen  it  thus  open  more  on  his  starboard  bow.  He  could  not  tell  to 
what  species  of  craft  it  belonged,  whether  to  a  fore  and  aft  vessel 
which  could  sail  within  five  poi:its  of  the  wind,  or  to  a  square-rigged 
vessel  which  could  not  sail  nearer  to  the  wind  than  from  six  to  seven 
points.  He  saw  a  movement  in  the  approaching  vessel,  indicated 
by  the  change  in  her  lights,  which  it  was  reasonable  and  proper  for 
him,  under  the  circumstances,  to  take  as  evidence  of  her  intention 
to  throw  herself  across  his  onward  path.  He  was  called  upon  sud- 
denly and  in  an  exigency  to  determine  whether  he  would  do  any- 
thing, and,  if  something,  what.  He  could,  as  to  the  course  of  his 
vessel,  do  one  of  three  things — either  let  it  remain  as  it  was,  or 
starboard,  or  port.  He  ported.  The  libellants  insist  that  he  erred 
in  porting ;  that,  if  he  had  not  ported,  there  would  have  been  no 
collision  ;  that  he  ought  to  have  starboarded,  or,  at  least,  have  kept 
on  the  same  course ;  that,  if  he  had  even  kept  his  course,  there 
would  have  been  no  collision,  as  the  ship  could  not  have  reached 
his  path  ahead  of  him ;  and  that,  if  he  had  starboarded,  he  would 
certainly  have  sailed  away  from  all  danger.  It  is  easy  to  criticise 
and  to  be  wise  after  the  event.  Mr.  Bence  seems  to  have  been  a 
good  seaman,  of  experience  and  capacity,  watchful,  thoughtful  and 
deliberate.  Much  must  be  left  to  the  judgment  of  such  a  man, 
charged  with  the  safety  of  a  large  steamer  and  of  the  lives  of  those 
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on  board,  as  to  which  one  of  two  or  more  methods  he  will  adopt  in 
a  given  exigency,  if  it  is  not  shown  that  the  one  he  adopted  was 
sach  as  to  indicate  that  there  was  no  fair  exercise  of  reasonable 
judgment  in  concluding  to  adopt  it.  By  determining  to  port  and 
throw  the  head  of  the  steamer  to  starboard,  Mr.  Bence  took  a  course 
which  would  certainly,  if  the  approaching  vessel  continued  to  dis- 
play only  her  red  ligbt,  very  soon  bring  the  two  vessels  on  parallel 
courses,  with  their  red  lights  exposed  to  each  other.  That  was 
safety.  To  take  that  course  was  prudent,  and,  at  the  distance 
apart  the  two  vessels  were,  it  would  have  been  successful,  if  the 
ship  had  continued  to  expose  only  her  red  light.  The  steamer's 
duty  of  avoiding  the  ship  did  not  cease  because  the  ship  shut  in  her 
green  light  and  exposed  her  red  light.  It  contioued  in  the  altered 
circumstances.  As  the  exigency  was  sudden  and  unfoi'eseen,  and 
as  the  vessels  were  nearing  each  other  rapidly,  promptness  of  deci- 
sion and  action  on  the  part  of  the  steamer  was  necessary.  Even  if 
the  ship  had  continued  to  expose  only  her  red  light,  the  steamer 
might,  it  may  be  conceded,  have  passed  her  in  safety  by  going  on 
at  the  same  speed  as  before,  without  starboarding  or  with  starboard- 
ing. But  I  think  it  quite  clear,  that,  if  the  ship  had  continued  to 
expose  only  her  red  light,  the  steamer  would,  having  ported,  have 
equally  avoided  a  collision  with  the  ship,  especially  as,  on  the  weight 
of  the  evidence,  the  steamer's  engines  were  slowed  at  the  time  her 
helm  was  ported.  The  steamer  adopted  this  manoeuvre  of  porting 
and  slowing  deliberately  and  wisely.  There  wa43  no  apparent  neces- 
sity, at  that  time,  that  she  should  stop  and  reverse  her  engines. 
She  discharged  her  duty  of  avoiding  the  ship,  by  proper  movements, 
for  the  second  time.  She  did  this,  although  the  ship  was  in  fiiult 
in  her  movements  in  the  presence  of  what  she  could  and  should  have 
seen  was  a  steamer.  These  movements  of  the  steamer  had  been 
made,  and  she  was  swinging  to  starboard  under  her  port  helm, 
when  the  ship  shut  in  her  red  light  and  exposed  only  her  green 
light     Seeing  this  confusion  of  purpose  in  the  ship,  the  engines 
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of  thi^  Steamer  were  stopped  and  reversed  at  fall  speed.  This 
was  proper.  There  was  nothing  else  for  the  steamer  to  do.  The 
ship  had  twice  turned  from  a  coarse  and  position  in  reference  to 
which  the  steamer  had  acted,  and  acted,  in  a  way  which  woald  have 
giFcn  safety  to  the  ship.  Whatever  f  >llowed  the  ship  had  brought 
upon  herself.  For  what  ensaed  after  the  ship  exhibited  her  green 
light  the  second  time,  the  steamer  was  not  responsible.  Before  the 
collision,  the  ship  made  another  change,  and  shut  in  her  green 
light,  and  showed  only  her  red  light. 

A  strennoas  effort  was  made  on  the  part  of  the  libellants  to 
induce  the  belief  th  it  the  changes  by  the  ship  from  green  to  red  and 
from  red  back  to  green  were  prolucel  by  the  yawing  of  the  ship  in 
the  following  sea  and  with  the  free  wind.  But  it  is  impossible  to 
believe  this,  for,  the  green  light  was  visible  at  first,  alone,  for  four 
minutes  continuously,  with  no  glimpse  of  the  red  light,  and  the 
green  light  opened  from  two  points  on  the  starboard  bow  of  the 
steamer  to  three  and  a  h  ilf  points  on  the  same  bow,  before  the  red 
light  appeared.  The  effects  of  yawing  would  have  been  sooner 
observed. 

It  is  earnestly  contended,  for  the  libellants,  that  the  red  light 
of  the  ship,  because  of  which  the  steamer  ported,  was  in  sight  only 
one  minute,  and  that,  when  the  green  light  of  the  ship  again 
appeared,  the  steamer  should  have  kept  going  ahead  and  should 
have  starboarded.  The  ship  Was  a  third  time,  and  in  a  third  posi- 
tion, imposing  on  the  steamer  the  duty  of  avoiding  her,  after  the 
steamer  had  twice  assumed  and  discharged  that  duty.  The  distance 
between  the  vesse's  was  diminisliing  fast,  and,  with  this  erratic 
vessel  nearly  ahead,  and  the  danger  of  collision  apparent  and  immi- 
nent, it  was  the  highest  duty  of  the  steamer  to  stop  and  reverse  her 
engines.  She  did  so,  and  her  engines  were  reversed  at  full  speed 
and,  on  the  evidence,  she  had  got  sternway  on  at  the  time  of  the 
collision.  If  it  were  to  be  conceded  that  the  stopping  and  reversing 
was  an  error  of  judgment,  it  could  not  be  hold  to  have  been  a  fault, 
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oocurriDg  as  it  did  after  what  had  previously  happened,  bat  would 
be  regarded  as  an  error  which  the  libellants  could  not  make  a 
ground  of  complaint.  But  it  is  not  to  be  admitted  that  it  was  an 
error  of  judgment. 

Although  the  Court  is  asked  to  condemn  the  movements  of  the 
steamer,  no  testimony  of  any  expert  in  seamanship  or  in  navigation 
is  advanced  to  show  that  such  movements  were  faulty  or  unwise  or 
imprudent  or  unintelligent.  The  case  of  the  libellants  seems  to 
rest  on  the  proposition,  that  it  was  the  duty  of  the  steamer  to  keep 
out  of  the  way  of  the  ship,  and  that  it  is  not  established  that  the 
ship  changed  bei  course.  But  the  steamer  could  act  only  in  view 
of  what  she  saw,  and  of  what  she  had  a  right  reasonably  to  infer 
from  what  she  saw.  Her  movements  were  taken  with  a  reasonable 
certainty  that  they  would  give  safety  to  both  vessels.  She  exercised 
the  highest  degree  of  diligence  imposed  by  the  law,  in  her  eff  >rts  to 
avoid  the  ship.  She  exercised  that  diligence  discreetly  throughout  to 
the  end,  in  all  the  emergencies  which  the  vacillating  movements  of 
the  ship  threw  upon  her. 

The  libel  is  dismissed,  with  costs. 

Thomas  B.  SUllman  and  Henry  J.  Scudder,  for  the  libel- 
lants. 

Everett  P.  Wheeler  and  Joseph  H.  Choate,  for  the  claim- 
ants. 
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THE  ARTISAN. 

Seamen's  Wages. — Chabtebed  Vessel.  —Liability  of  Owners. 

Where  seamen  were  hired  by  a  master  of  a  steamer,  who  was  put  in  charge  by 
the  charterers  of  the  vessel,  under  their  contract  with  the  owners,  and  after 
fifteen  days  labor  in  getting  the  vessel  ready  for  sea,  were  discharged  with- 
out pay,  the  voyage  being  given  up  : 

ffeldf  That  the  seamen  had  a  lien  on  the  vessel  for  their  wages,  notwithstand- 
ing the  charterers  by  the  contract  were  to  pay  the  crew ; 

The  main  duty  of  seamen  being  in  ship's  work,  an  incidental  condition  of 
their  contract  to  do  wori^  on  shore,  does  not  deprive  them  of  a  lien  upon 
the  ship. 

Benedict,  J.  This  action  is  brought  by  the  crew  of  the 
steamer  Artisan,  to  recover  wages  for  services  performed  on  board 
that  steamer,  in  the  port  of  New  York. 

It  appears  that  the  steamer  had  been  chartered  by  Howes  & 
Cashing,  for  a  period  of  six  months,  to  be  used  in  transporting  a 
circus  company  intending  to  exhibit  in  various  parts  of  South  Amer- 
ica. By  the  charter,  the  charterers  were  to  furnish  the  master  and 
crew.  Accordingly  a  master  was  appointed  by  the  charterer,  who 
took  command  of  the  vessel  and  shipped  the  libellants  as  the  crew. 
The  libellants  went  on  board  and  worked  some  fifteen  days  in  ship's 
work,  getting  the  ship  ready  for  sea,  when  the  adventure  was 
abandoned  and  the  crew  was  discharged  without  any  payment  what- 
ever. Whereupon  they  instituted  this  action  against  the  vessel  to 
recover  for  labor  actually  performed  by  them  on  board,  the  vessel, 
and  for  their  expenses  for  board  during  that  period. 
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The  owners  of  the  vessel  have  intervened  and  contest  the 
demand,  first,  upon  the  ground  that  inasmuch  as  between  them  and 
the  charterers,  the  wages  of  the  crew  were  to  be  borne  by  the 
charterer,  no  lien  attached  to  the  vessel.  This  ground  is  untenable. 
There  may  be  cases  where  a  lien  is  created  upon  a  ship  without  any 
personal  liability  attaching  to  the  owners  of  the  ship.  This  is 
such  a  case.  This  crew  was  hired  by  one  permitted  by  the  owners 
to  be  on  board  and  in  command  of  the  vessel,  as  the  master  thereof, 
with  apparent  and  actual  authority  to  hire  the  ship's  crew.  Sailors 
employed  in  the  ordinary  method  by  the  master  of  a  vessel  and 
working  on  board  thereof  in  ship's  work,  have  a  lien  upon  the 
vessel,  whoever  may  be  liable  as  owner  of  the  vessel.  The  credit 
of  the  ship  is  presumably  an  element  in  every  mariner's  contract, 
and  strong  evidence  should  be  required  to  prove  its  absence.  No 
such  evidence  is  here  presented. 

A  second  ground  of  objection  is  that  it  was  part  of  the  contract 
of  the  crew  to  work  on  shore  for  the  circus  company  when  the 
vessel  should  be  in  p'>rt,  and  their  services  be  required.  The  tes- 
timony does  not  very  clearly  show  such  a  feature  of  the  contract, 
but  if  it  were  shown  no  defence  to  the  demand  would  be  made  out. 

The  main  and  principal  duty  provided  for  by  the  contract,  was 
that  of  navigating  the  ship.  Any  labor  on  shore  when  the  vessel 
was  in  port  would  be  merely  incidental  and  not  sufficient  to  deprive 
the  contract  of  its  maritime  character.  (See  the  sloop  Canton,  2 
Sprague  437.  The  Brookline,  ib.  105.  The  Charles  F.  Perry, 
1  Lowell,  p.  475.) 

The  libellants  are  entitled  to  a  decree  for  the  amounts  they 
have  respectively  shown  by  their  depositions  to  be  due. 

For  libellants,  Wm,  G.  Wilson. 
For  claimants,  Owen  ^  Gray. 


108  EASTERN  DISTRICT  OF  NEW  YORK, 

The  Armitage  Brearley ;  The  Dudley  S.  Gregory. 


APRIL,  1877. 

THE  ARMITAGE  BREARLEY;  THE  DUDLEYS. 

GREGORY. 

Collision  iv  North  River.— Febbt-boat  and  Steamboat.— Folix)wing 
C0UB8B8.— Right  of  Way.— Danger  Hionalb. 

Where  a  steamboat  on  her  regular  trip  across  the  North  River,  came  up  after 
a  propeller  also  on  her  regular  trip,  which  was  going  along  close  to  the  piers, 
and  attempted  to  swing  into  her  berth,  having  exchanged  signals  with  the 
propeller  and  given  a  danger-signal  which  the  pilot  of  the  propeller  heard 
but  disregarded,  and  collision  ensued : 

Held,  That  both  vessels  were  in  fault,  the  fenry-boat  for  attempting  to  swing 
in  and  cross  the  course  of  the  propeller  when  she  did,  being  the  following 
vessel,  and  the  propeller,  for  disregarding  the  danger-signal  and  not  stop- 
ping when  there  was  sufllcient  time  for  her  to  do  so. 

Under  the  circumstances,  the  ferry-boat,  though  compelled  to  enter  her  slip 
in  a  particular  way,  was  not  absolved  from  the  general  rule  of  navigation 
thereby,  but  should  have  held  herself  in  the  tide  till  she  could  swing  in  with 
safety. 

Benedict,  J.  These  are  ci-oss  actions  instituted  to  recover 
for  damages  to  the  above  named  vessels,  arising  out  of  a  collision 
that  occurred  in  the  afternoon  of  the  18th  of  September,  1876. 

The  Dudley  S.  Gregory  was  a  ferry-boat,  making  one  of  her 
regular  trips  from  Jersey  City  to  Desbrosses  street.  New  York. 
The  Armitage  Brearley  was  a  propeller  bound  up  the  river  from  a 
pier  below  Desbrosses  street,  upon  one  of  her  daily  trips  from  New 
York  to  Tarrytown.  The  weather  was  clear,  the  tide  ebb.  The 
Brearley  came  out  of  a  slip  at  pier  34,  and  straightened  up  the 
river  in  the  ebb  tide  upon  a  course  parallel  to  the  piers.  The 
Gregory  also  straightened  up  her  course  parallel  with  the  piers,  so 
that  when  the  Brearley  was  off  pier  35  the  two  vessels  were  on 
parallel  courses,  the  Gregory  being  outside  and  astern  of  the 
Brearley  but  gaining  upon  her,  as  the  Gregory  was  the  faster  boat. 
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At  this  time  there  was  a  lighter  also  sailing  up  the  river,  between 
the  courses  of  the  propeller  and  the  ferry-boat  and  ahead  of  them. 
The  ferry  slip  to  which  the  Gregory  was  bound  is  between  piers 
39  and  40.  Pier  42  above  the  ferry  slip  extends  out  some  140 
feet  beyond  the  ends  of  the  piers  below.  The  usual  method  by 
which  the  Gregory  makes  her  slip  in  an  ebb  tide  is  to  keep  up 
about  parallel  with  the  piers  until  she  is  opposite  pier  40,  there  she 
swings  sharp  in  towards  the  piers,  passing  the  lower  comer  of  pier  40 
at  no  great  distance,  and  upon  the  tide,  so  reaching  her  berth,  which 
is  inside  the  line  of  the  piers. 

The  course  of  the  Gregory  was  observed  by  the  pilot  of  the 
Brearley,  and  he  knew  that  the  Gregory  was  a  ferry-bo.it  bound  to 
the  ferry  slip  at  the  foot  of  Pesbrosses  street  After  so  straighten- 
ing up,  the  Gregory  and  Brearley  continued  their  parallel  courses 
until  the  Gregory  reached  a  point  opposite  pier  40,  having  by  this 
time  passed  the  Brearley  and  also  the  lighter  ahead  of  the  Brearley. 
Then  the  Gregory  swung  in  and  headed  for  her  slip  in  the  usual 
manner,  and  when  in  the  neigborhood  of  the  end  of  pier  40  she 
was  struck  by  the  Brearley  upon  her  starboard  side  forward  of  her 
paddle-box  and  cut  into,  through  seven  beams.  At  the  time  of  the 
blow  the  Gregory  was  moving  ahead,*  the  propeller  was  also  moving 
ahead,  her  engines  having  been  reversed  but  her  speed  scarcely 
checked. 

In  regard  to  the  facts  as  thus  far  stated,  there  is  no  conflict  of 
evidence.  The  conflict  relates  to  the  distance  off  the  piers  at  which 
the  Brearley  was  sailing  and  signals  exchanged  between  the  vessels 
prior  to  the  collision.  In  regard  to  the  distance  I  conclude  from 
the  evidence  that  the  course  of  the  Brearley  was  sufficiently  far  out 
to  carry  her  outside  of  the  end  of  pier  42,  which  pier,  as  before 
noticed,  extends  140  feet  further  out  than  the  piers  below.  It  is 
also  evident  that  the  course  of  the  Brearley  was  such  as  to  bring 
her  inside  of  the  point  at  which  the  Gregory  would  naturally  turn 
to  awing  into  her  slip  upon  such  a  tide.    In  regard  to  the  signals, 
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iereral  witnesses  swear  that  while  the  two  vessels  were  passing  up, 
the  Brearlej  gave  the  Chregory  one  whistle  and  received  one  whistle 
in  reply.  This  is  denied  hj  the  Gregory,  in  whose  behalf  it  is 
claimed  that  no  whistle  was  given  on  the  Brearley  until  the  Greg- 
ory gave  a  signal  of  two  blasts,  to  which  signal  the  Brearley 
replied  with  one  blast.  Whereupon  the  Gregory  at  once  gave  a 
signal  of  three  blasts,  she  at  that  time  being  about  to  swing.  It 
seems  unnecessary  in  the  view  I  take  of  this  case  to  determine 
more  in  respect  to  the  whistles  than  that  the  Gregory  ga7e  a  signal 
of  three  blasts  as  she  was  about  turning  in  towards  her  slip,  which 
blasts  were  heard  by  the  pilot  of  the  Brearley. 

The  &cts  now  stated  are  sufficient  to  determine  the  result  of 
this  case,  and  they  compel  a  decision  that  it  is  a  case  of  mutual 
&ult.  The  fault  on  the  part  of  the  Gregory  consists  in  attempting 
to  cross  the  course  of  the  Brearley,  when  she  had  not  passed 
sufficiently  far  ahead  of  the  Brearley  to  enable  her  to  cross  in  safety. 
When  off  pier  35  the  Gregory  was  outside  and  astern  of  the 
Brearley,  and  she  was  not  entitled  to  cross  ahead  of  the  Brearley 
until  she  had  reached  a  point'  where  she  could  do  so  in  safety.  To 
cross  where  she  did  was  a  dangerous  manoeuvre,  as  her  own  whistles 
show,  and  she  is  guilty  of  fault  in  attempting  it. 

If  any  doubt  exists  as  to  whether  it  should  be  deemed  a  fault 
on  the  part  of  the  Gregory  to  have  attempted  to  cross  the  Brearley 
when  she  did,  it  arises  from  the  fact  that  the  Gregory  was  a  ferry- 
boat, bound  to  a  slip  which  she  was  compelled  to  approach  and  enter 
in  a  certain  way,  from  which  she  could  deviate  but  slightly  without 
danger  to  herself  and  and  the  passengers  on  board.  This  fact  has 
been  greatly  relied  on  in  behalf  of  the  Gregory,  and  reference  has 
been  made  to  the  case  of  the  Favorita  as  an  authority  in  favor  of 
her  right  to  swing  when  she  did,  and  as  decisive  of  the  responsibility 
of  the  Brearley  for  this  collision.  But  there  is  no  evidence  in  the 
case  to  show  that  the  Gregory  could  not,  when  she  reached  the 
point  where  it  was  necessary  for  her  to  turn  in,  have  held  herself 
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in  the  tide  until  the  Bearlej  had  passed  up,  and  I  cannot  say  firom 
the  testimony  that  such  a  coarse  would  have  caused  any  serious 
delay  in  her  trip,  or  any  embarrassment  to  her  in  the  manoeuvre  of 
going  into  her  berth.  In  the  absence  of  such  evidence  it  is  imposs- 
ible to  consider  the  case  of  the  Gregory  to  be  special,  and  upon 
that  ground  hold  her  absolved  from  the  obligation  to  obey  the  rule 
applicable  to  one  vessel  following  another.  Judged  by  that  rule,  the 
Gregory  is  condemned,  for  she  was  the  overtaking  boat,  and  she  had 
the  Brearley  on  her  starboard  side. 

This  fault  of  the  Gregory  was  gross  indeed,  if  it  be  the  fact,  as 
claimed  by  the  Brearley,  that  the  Gregory  had  previously  received 
from  the  Brearley  a  single  whistle,  and  answered  it  by  a  single 
whistle,  for  such  signals  would  be  notice  of  her  intention  either  to 
wait  for  the  Brearley  to  go  by,  or  to  pass  under  her  stem.  But 
aside  from  the  question  of  whistles,  upon  the  evidence  as  it  stands 
I  cannot  regard  it  as  other  than  a  foult  to  undertake  to  swing  into 
her  slip  when  she  did.  I  do  not  intend  by  these  remarks  to  decide 
that  a  ferryboat  is  not  entitled,  when  once  she  has  commenced  the 
operation  of  entering  her  slip,  to  complete  that  manoeuvre  without 
molestation  or  embarrassment  from  other  vessels.  The  fault  I  find 
in  the  ferryboat  was  in  commencing  the  manoeuvre  when  she  did. 
There  was  also  clear  fault  on  the  part  of  the  Brearley,  and  that 
whether  it  be  true  or  not  that  she  had  received  a  sin^rle  whistle 
from  the  Gregory,  for  it  is  beyond  dispute  that  she  received  a  sig- 
nal of  three  whistles  from  the  Gregory,  and  her  pilot,  who  is  also 
part  owner,  admits  that  he  could  then  have  stopped  or  sheered  so 
as  to  avoid  collision  with  the  Gregory  if  he  had  regarded  those 
signals  as  indicating  danger. 

The  pilot  of  the  Brearley  does  not  claim  for  hie  vessel  the 
right  of  way  as  against  a  ferryboat,  but  gives  as  an  excuse  for  keep- 
ing his  course  and  maintaining  his  speed  in  the  face  of  three  blasts 
from  the  Gregory  and  of  the  obvious  danger  of  collision,  that  he 
was  mislead  by  the  signal.     He  says  the  signal  yras  not  three  blasts 
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but  three  '^toots/'  and  three  ^-toots"  he  supposed  to  mean,  ''All 
right,  keep  on  as  you  are  going."  But  the  pilot  had  no  right 
whatever  to  entertain  such  a  supposition  in  regard  to  the  signals. 
Three  blasts  of  the  whistle  is  the  well-known  signal  of  danger. 
Upon  the  evidence  in  this  case,  no  such  distinction  as  is  here  sought 
to  be  established  between  toots  and  blasts  can  be  held  to  exist. 
According  to  the  evidence  of  the  pilot,  and  part  owner  of  the 
Brearley,  then  he  saw  the  Gregory  and  knew  that  she  was  bouud 
to  the  slip  he  was  approaching.  Ho  also  knew  that  he  was  run- 
ning along  the  piers  so  as  to  out  off  the  boat  from  her  slip  if  he 
kept  on.  As  he  approiched  the  slip  he  heard  a  danger  signal  from 
the  ferryboat,  and  could  then  have  avoided  a  collision,  but  in  fiice 
of  the  signal  he  kept  on  until  he  came  in  contact  with  the  ferry- 
boat as  she  was  about  entering  her  berth.  The  course  adopted  by 
the  Brearley  placed  her  unJer  a  peculiar  responsibility  in  reg-ird  to 
the  ferryboat,  because  it  was  so  close  along  the  piers,  and  if  main- 
tained would  necessarily  carry  the  Brearley  inside  the  point  where 
she  knew  the  ferryboat  must  swing  to  make  her  slip.  Certainly  it 
gave  her  no  right  to  disregard  the  danger,  signal,  as  it  is  adm  tted 
ehe  did,  and  to  maintain  her  course.  On  the  contrary  it  imposed 
upon  her  the  obligation  by  an  instant  and  prompt  attention  to  the 
danger  signal  to  avoid  the  ferryboat,  which,  as  before  mentioned, 
the  pilot  admits*  was  then  possible. 

In  accordance  with  these  views,  fault  on  both  sides  being  found, 
the  damages  must  be  apportioned. 

For  the  propeller,  TF.  W.  Goodrich. 

For  the  ferryboat,  Beebe,  Wilcox  ^  Hobbs. 
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JENS  THOMASSEN  et  al  vs.  MARK  WHITWELL. 

Jurisdiction  in  AofioNs  between  Foreigners. — Laohbs. 

1.  Jurisdiction  of  the  defendant  liayingbeen  duly  acquired,  Admiralty  Courts 
have  power  to  entert^n  suits  in  personam  and  to  determine  the  matter  in 
controversy  where  the  parties  are  foreigners  of  different  nationalities. 

2.  When  Courts  of  Admiralty  with  general  admiralty  powers  have  been  con- 
stituted  without  any  prohibition  by  the  government  against  entertaining 
suits  between  foreigners,  it  is  doubtful  whether  it  is  witbdn  the  discretion  of 
the  Judge  of  such  a  Court  to  decline  to  hear  a  cause  of  collision  arising  on 
the  high  seas  between  vessels  of  different  nationalities. 

3.  Delay  in  requesting  tlie  Court  to  decline  jurisdiction  on  the  ground  that 
the  parties  to  the  suit  are  foreigners,  when  during  the  period  of  the  delay 
the  position  of  the  parties  has  changed  in  any  material  degree,  and  especially 
by  action  taken  in  Court  without  objection,  may  afford  a  special  reason,  if 
any  is  needed,  for  declining  the  application. 

4.  Where  the  respondent  is  represented  by  an  agent  in  this  State  and  has 
property  within  the  territorial  jurisdiction  of  the  Court  which  has  been 
seized  under  process  with  an  attachment  clause,  after  which  the  respondent 
has  entered  a  general  appearance  and  has  obtained  the  release  of  his  property 
by  giving  a  stipulation  to  abide  the  event,  and  has  proceeded  to  take  deposi- 
tions de  bene  esse  on  his  own  behalf  and  has  filed  his  answer  to  the  libel, 
joining  issue  upon  merits,  and  where  testimony  has  been  also  taken  by  the 
lil)ellants,  the  Court  will'  not  refuse  to  entertain  the  action,  nor  will  it  grant 
an  application  to  forbid  the  further  prosecution  of  the  action  on  the  ground 
that  libellants  and  respondent  are  aliens,  neither  domiciled  nor  temporarily 
present  in  the  United  States  at  or  since  the  commencement  of  the  action. 

f 

Bbnbdigt,  J.     This  is  an  action  m  persmiam  broaght  bj  Jens 

Thomassen     and    Julius    Smith,  owners   of  the    bark   Daphne, 

against  Mark  Whitwell  and  others,  composing  the  firm  of  Mark 

Whitwell    &    Co.,  owners  of  the  steamship  Great  Western,   to 

recover  for  the  injuries  sustained  by  the  bark  Daphne  in  a  collision 

with  the  steamship  Great  Western  that  occurred  on  the  24th  of 

March,  1876,  on  the  high  seas. 

8 
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Upon  the  filing  of  the  libel  process  was  issued  with  an  at- 
tachment clause,  by  virtue  of  which  property  of  the  defendant  Mark 
Whitwell  was  seized  within  this  District,  whereupon  the  defendant 
entered  a  general  appearance  in  the  cause  and  obtained  the  release 
of  his  property  by  giving  a  stipulation  to  abide  the  event.  There- 
after the  testimony  of  three  witnesses  was  taken  de  bene  esse  on  the 
part  of  the  respondent,  and  the  depositions  filed  in  Court  After- 
wards the  testimony  of  seven  witnesses  was  taken  de  bene  esse  on 
the  part  of  the  libellants  and  their  depositions  also  filed  in  Court  on 
the  10th  day  of  April,  1876.  In  November  the  defendant  Whit- 
well filed  his  answer  to  the  libel,  wherein  he  joins  issue  upon  the 
merits. 

The  respondent  now  makes  known  to  the  Court  that  the  libel- 
lants and  the  lespondent  are  aliens  who  have  never  been  domiciled 
in  the  United  States,  nor  were  they  or  either  of  them  temporarily 
present  in  the  United  States  at  the  commencement  of  the  action  or 
since,  whereupon  the  respondent  objects  to  the  entertaining  of  this 
action  by  this  Court,  and  prays  that  the  Court  would  forbid  the 
further  prosecution  thereof  by  reason  of  the  facts  made  known  as 
aforesaid. 

In  support  of  this  application  the  ground  has  been  taken  that 
as  matter  of  law  the  Court  is  without  jurisdiction  to  entertain  an 
action  in  perso?iam  where  the  parties  are  aliens,  neither  domiciled 
nor  temporarily  present  in  the  United  States. 

This  position  has  not  been  strongly  insisted  on  and  cannot  be 
maintained.  The  District  Courts  of  the  United  States  have  oriirinal 
jurisdiction  of  all  civil  cases  of  admiralty  and  maritime  jurisdiction, 
and  this  jurisdiction  depends  upon  the  subject  matter.  Whenever 
the  matter  is  maritime  in  its  nature  any  District  Court  may  enter- 
tain jurisdiction,  provided  it  acquires  jurisdiction  of  the  parties  in 
the  manner  prescribed  by  law.  Here  the  matter  is  conceded  to  be 
maritime  in  nature,  and  jurisdiction  over  the  person  of  the  defen- 
dant has  been  duly  acquired.     There  is  therefore  no  room  to  quea- 
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tion  the  power  of  the  Court  to  determine  the  matter  in  controversy. 
The  most  that  can  be  claimed  is  that  the  Court  has  power  to  de- 
cline to  proceed  in  the  cause  upon  being  informed  that  the  contro- 
▼ersj  is  one  between  aliens.  A  doubt  has  been  suggested  whether 
a  Court  of  Admiralty  can  in  a  case  where  jurisdiction  of  the  person 
has  been  acquired  rightfully  decline  to  entertain  jurisdiction  of  a 
cause  of  collision  on  the  high  seas  ( The  Mcdi  IvOj  3  Mar.  Law 
Ca.  p.  245),  and  if  such  doubt  would  arise  in  any  case  it  arises  in  a 
case  like  this  where  the  parties  are  foreigners  of  different  nationali- 
ties, and  therefore  cannot  be  remitted  to  any  forum  that  will  not  be 
foreign  to  one  of  them. 

In  countries  where  the  civil  law  forms  the  basis  of  their  juris- 
prudence, and,  in  accordance  with  the  maxim  of  the  civil  law,  actor 
sequiiur  fartim  rei,  personal  actions  must  be  brought  before  the 
tribunals  of  the  place  where  the  defendant  has  a  domicile.  Actions 
for  collision  have  been  made  an  exception,  and  may  be  brought 
where  neither  of  the  parties  reside.  The  ground  of  the  exception 
is  the  legal  fiction  that  in  case  of  a  collision  a  quasi  contract  arises 
on  the  part  of  the  wrong-doer  to  pay  the  damage  he  has  caused, 
and  as  it  cannot  be  supposed  to  be  intended  that  such  a  contract  is 
to  be  performed  upon  the  sea,  the  place  of  its  performance  must  be 
taken  to  be  the  port  at  which  the  injured  vessel  first  arrives. 
Wherefore  the  tribunals  of  the  port  at  which  the  vessel  first  arrives 
take  cognizance  of  the  action  as  being  to  recover  a  demand  there 
payable.  This  is  the  ground  taken  in  local  tribunals.  But  Courts  of 
Admiralty  are  in  a  fair  sense  international  Courts.  'As  oHginally 
constituted  in  Europe,  they  are  the  appropriate  tribunals  to  take 
cognizance  of  suits  where  the  parties  are  foreigners.  And  if  resort 
to  such  a  fiction  as  above  stated  be  allowable  anywhere  to  support 
jurisdiction,  it  may  b^  allowed  in  Courts  of  Admiralty.  If  allowed, 
the  jurisdiction  follows,  as  of  course.  (  The  Jerusalem,  2  Gall.  195. ) 

The  power  of  every  government  to  prohibit  its  tribunals  to  be 
engaged  in  determining  the  rights  of  aliens  of  course  exists,  bu) 
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when  Courts  of  Admiralty  with  general  admiralty  powers  have 
been  constituted  without  any  such  prohibition,  it  is  much  to  say 
that  it  is  within  the  discretion  of  the  judge  ot  such  a  Court  to  de- 
cline to  hear  a  ca\;ise  of  collision  arising  on  the  high  seas  between 
vessels  of  different  nationalities,  and  where  consequently  there  is 
no  home  forum  to  which  the  parties  can  be  remitted.  ''Where  the 
question  is  oije  oijus  gentium  to  be  determined  by  sound  discre- 
tion acting  upon  general  principles,  the  Court  will  hold  plea  of  it." 
(Brown,  Civil  and  Ad.  Law,  vol.  2,  p.  119). 

The  remark  in  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  the  Maggie  Hammil  (9  Wal.  p.  457,) 
that  ''  the  question  is  one  of  discretion  in  every  case,''  &;c  ,  is  broad 
enough  to  cover  cases  of  collision,  but  does  not  cover  a  case  like 
this;  and  besides  in  that  case  the  question  was  not  raised  by  the 
pleadings,  nor  involved  in  the  controversy  there  made.  Reference 
has  been  made  to  numerous  cases  of  foreign  seamen — cases  peculiarly 
maritime  in  character,  where  Courts  of  Admiralty  have  declined  to 
entertain  the  action.  But  cases  of  this  character  bear  a  peculiar 
relation  to  commerce,  and  under  some  circumstances  may  cripple  a 
maritime  adventure.  This  relation  has  often  given  rise  to  the 
insertion  in  treaties  of  special  provisions  in  regard  to  such  actions. 
Such  cases  stand  upon  a  somewhat  different  ground,  therefore,  from 
cases  ol  collision,  and  I  know  not  that  I  could  agree  with  all  that 
has  been  said  with  regard  to  entertaining  jurisdiction  even  in  wages 
cases. 

Again,  it  is  said  that  the  law  applicable  in  cases  of  foreigners 
is  to  be  found  in  the  implication  arising  from  the  remark  of  Story, 
that  *'  suits  are  maintaipable  here  between  foreigners  where  either 
of  them  is  within  the  territory  of  the  state  in  which  the  suit  is 
brought,"  (Conflict  of  Laws,  ^  542).  In  this  case  the  defendant  is 
here  bj  his  agents  authorized  to  defend  his  interest,  by  his  property 
which  has  been  attached,  and  by  his  stipulation  given  upon  which 
judgment  is  to  be  entered,  if  at  all. 
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But  assuming  that  the  Court  may  decline  jurisdiction  in  such 
a  case  as  this,  it  cannot  be  denied  that  a  strong  case  must  be  shown 
to  justify  the  exercise  of  that  power.  The  present  case  is  far 
from  strong.  It  is  true  that  the  defendant  is  a.  foreigner  without 
domicile  here,  but  he  is  owner  in  a  line  of  steamers  that  run 
regularly  from  New  York,  which  line  has  a  permanent  office  in  the 
city  of  New  York.  His  defence  can  be  made  here  as  well  as  any- 
where, and  his  rights  will  here  be  adjudged  according  to  the  same 
rules  administered  by  the  Courts  of  his  own  country.  As  between 
him  and  the  libellants  he  is  laid  under  no  disadvantage,  therefore,  by 
being  compelled  here  to  answer  this  demand. 

Moreover  the  request  to  decline  jurisdiction  has  been  delayed 
until  the  testimony  has  been  taken  and  filed,  and  the  libellants' 
evidence  made  known.  It  is  said  that  as  the  matter  rests  with  the 
Court,  and  the  ground  on  which  jurisdiction  will  bo  declined  arises 
out  of  the  duty  of  the  Court  to  give  its  time  to  citizens  rather  than 
to  aliens,  delay  in  making  the  application  is  of  no  moment.  But 
when  during  the  period  of  delay  the  position  of  the  parties  has 
changed  in  any  material  degree,  and  especially  by  action  taken  in 
Court  without  objection,  delay  may  aflford  a  reason  for  declining 
the  application.  The  fact  that  this  is  a  cause  of  collision  where  the 
parties  have  gone  to  the  expense  of  taking  the  testimony  of  some 
thirteen  witnesses,  whose  depositions  have  been  received  on  the  files 
of  the  Court,  appears  to  me  to  give  the  libellants  just  ground  to 
require  of  this  Court  to  complete  the  proceeding  that  has  been 
allowed  to  go  on  so  far.  Justice  requires  that  the  libellants  be 
not  compelled  to  take  this  testimony  over  again,  and  not  put  to  the 
hazard  of  losing  the  evidence  as  it  stands  of  record  in  the  cause,  and 
not  compelled  to  lose  the  benefit  of  the  security  which  the  respon- 
dent has  given  in  this  cause  without  the  suggestion  of  an  intention 
to  ask  the  Court  to  decline  to  enforce  it. 

Furthermore  it  mast  be  noticed,  that  this  action  is  brought  not 
only  at  the  port  where  the  disabled  vessel  first  arrived  after  tbe 
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accident,  but  where  the  damage  to  her  was  repaired,  and  the  affi- 
davits make  it  evident  that  the  only  real  controversj  between  the 
parties  is  as  to  the  amount, of  damage  caused  bj  the  collision. 
The  questions  which  the  Court  will  be  called  on  to  decide  relate 
therefore  to  acts  done  and  payments  made  in  this  port,  and  this  is 
therefore  the  natural  and  proper  place  for  an  investigation  of  these 
questions. 

It  is  for  the  interest  of  our  nation  that  its  ports  be  resorted  to 
by  foreigners  for  the  purposes  of  repairing  their  ships.  To  say  to 
foreigners  so  resorting  to  our  ports  that  proof  of  the  work  there 
done  cannot  be  made  in  our  Courts,  as  agaiust  aliens  liable  to  pay 
for  the  same,  would  tend  to  deter  parties  from  using  our  ports  as  a 
place  of  resort.  As  a  matter  of  public  policy,  therefore,  our  Courts 
should  not  decline  to  entertain  such  an  action  as  the  present.  For 
these  reasons  the  application  is  denied  and  the  action  must  proceed. 

For  libellants,  C  Van  Santvoord  and  James  K.  Hill. 

For  respondents,  R.  D.  Benedict  and  Poster   ^  Ihomson, 
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MAY,  1877. 

THE  FERRYBOATS  ROSLYN  AND  MIDLAND. 

Conflict  of  Jurisdiction. — Sheriff's  and  Marshal's  Levy. — Rbceiyer. — 
Stipitlation. — Possession. — Admiralty. — Process. — Collision. 

Libels  having  been  filed  against  the  ferryboats  R.  and  M.  and  processes  issued 
they  were  seized  by  a  U.  S.  Marshal  and  keepers  placed  on  lx)ard  but  the 
running  of  the  boats  was  not  stopped.  On  the  return  day  of  the  prcxiesses 
the  Marshal  made  return  that  he  had  attached  the  vessels,  and  J. ,  who  was 
trustee  under  a  mortgage  on  the  boats  executed  to  him  to  secure  certain 
bonds,  appeared  as  "trustee  and  claimant"  and  McC.  and  H.,  the  receivers 
of  theN.  J.  M.  R.  R.  Co. ,  also  appeared.  Time  to  answer  the  libels  was  given 
and  extended  by  various  orders  and  Unally  expired  without  any  answer 
being  filed.  The  title  to  the  Iwats  was  in  the  W.  T.  Co.  of  N.  J.  Prior  to 
the  Marshal's  seizure,  the  l)oats  had  been  levied  upon  by  the  sheriff  of  the 
city  and  county  of  New  York  by  virtue  of  certain  attachments  and  exe- 
cutions issued  out  of  a  State  Court  against  tlie  N.  J.  M.  R.  R.  Co.  Prior  to  the 
receipts  by  the  sheriff  of  the  attachments,  the  property  of  the  N.  J.  M.  R. 
R.  Co.  had  passed  into  the  hands  of  McC.  and  H.  as  receivers.  The  run- 
ning of  the  boats  had  continued,  and  when  the  Marshal  seized  them  the 
sheriff  made  no  objection,  but  the  sheriff's  keepers  were  kept  on  board. 
The  sheiiff  required  bonds  of  indemnity  to  secure  him  against  the  results 
of  suits  for  trespass,  and  because  of  the  Marshal's  seizure,  the  sheriff  at 
once  stopped  a  sale  of  the  boats  that  he  had  advertised,  and  no  proof 
was  offered  that  he  ever  made  return  to  the  State  Court  that  the 
boats  were  held  by  him.  J.  then  commenced  an  action  in  the  New  York 
Supreme  Court  to  have  the  sherifTs  levies  declared  void  and  to  obtain 
the  possession  of  the  boats;  To  this  tiction  he  made  defendants  the  sheriff 
of  the  city  and  county  of  New  York,  the  various  parties  in  whc^se 
favor  the  sheriff  had  levied  on  the  boatfl,  and  also  McC.  and  H.,  but  neither 
the  lil)ellants  nor  the  Marshal  were  made  parties.  An  order  was  obtained 
enjoining  the  sheriff  from  further  interference  with  the  boats,  and  directing 
him  to  surrender  possessieo  to  J.,  who  wiis  appointed  receiver  of  the  boats, 


120  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  Fcrryboato  Roslyn  and  Midland. 


J.  appeared  at  the  boats  the  next  day  with  the  order  and  the  sheriff  with- 
drew, but  the  Marshal  remained.  Tliereupon  J.  applied  to  the  U.  S. 
Court  for  an  order  vacating  the  MarshaFs  return,  but  the  motion  was  denied 
because  proper  security  had  not  been  given,  whereupon  J.  filed  a  petition 
in  which  he  averred  that  the  United  States  Court  had  not  legal  possession 
nor  jurisdiction,  and  asserted  for  himself,  as  receiver,  the  right  to  have 
exclusive  possession,  on  the  ground  of  the  seizure  and  subsequent  surrender 
of  the  boats  to  him  by  the  sheriff,  and  the  petition  prayed  for  a  like  surren- 
der by  the  Marshal.  J.  at  the  same  time  filed  a  stipulation  in  each  cause 
for  $250.  It  was  objected  that  this  security  was  not  enough,  and  J.  was 
ordered  to  comply  with  the  34th  Admiralty  rule.  He  thereupon,  in  com- 
pliance, filed  security  to  double  the  amount  of  the  claims  in  the  usual  form. 
No  application  for  an  order  for  the  discharge  of  the  boats  was  made  after 
the  stipulation  was  given,  and  no  such  order  was  made.  Answers  to  the 
petition  were  then  filed  by  the  libellants  and  the  Marshal.  Upon  a  hearing 
the  petition  was  dismissed,  interlocutory  decrees  were  entered  in  the  two 
cases  in  favor  of  the  libellants  and  references  were  directed  to  ascertain  the 
amount  due.  This  having  been  done,  the  libellants  moved  for  a  decree 
upon  the  stipulations,  which  was  opposed  by  a  petition  to  be  relieved 
from  the  stipulation,  and  for  leave  to  take  testimony  and  show  that  the 
libellants  were  not  entitled  to  the  decrees.  Leave  was  given,  and  testimony 
was  taken,  and  the  causes  being  before  the  Court  on  the  motion  for  decree 
against  the  stipulators,  and  the  petition  of  the  stipulators  to  be  relieved  from 
their  stipulation  on  the  ground  that  it  was  simply  a  stipulation  for  costs, 
and  that  a  stipulation  of  this  character  is  void  and  and  cannot  be  enforced 
unless  it  appears  that  the  boats  are  in  the  custody  of  the  Court : 

Heldy  That  the  stipulation  was  something  more  than  a  stipulation  for  costs, 
and  that  the  language  of  the  stipulation  is  the  language  of  a  security  for  the 
demand ;  that  it  is  plain  that  the  intention  of  the  Court  in  directing  the 
security  was  to  take  security  for  the  demand  because  it  was  ordered  that 
the  amount  of  the  security  be  double  the  amoimt  of  the  demands ;  that 
the  stipulation  is  not  simply  a  stipulation  for  costs,  but  is  a  security  which 
jicrmits  resort  to  be  had  to  it  for  the  payment  of  the  amount  of  the  liens 
as  ascertained  by  the  proceedings  had; 

That,  while  in  the  ordinary  case  it  might  be  contended  that  after  giving  a  gen- 
eral appearance  and  a  stipulation  to  secure  the  debt,  it  is  too  late  to  rais6  a 
question  as  to  the  service  of  the  process,  and  that  the  legality  of  the  custody 
of  the  property  proceeded  against  has  become  immaterial,  where  a  question 
is  made  as  to  the  legality  of  the  MarshaPs  custody  of  the  property  proceeded 
against,  and  when  it  is  at  the  same  time  desirable  that  security  be  given, 
the  Court  has  the  power  to  permit  a  stipulation  to  be  given  to  satisfy  the 
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decree,  at  the  same  time  reserving  to  the  party  giving  the  stipulation  a 
right  to  deny  the  legality  of  the  custody  claimed  by  the  Marshal,  and,  if 
successful  in  such  denial,  to  ask  to  be  relieved  from  his  stipulation; 

That  upon  the  assumption  that  the  sherifiTs  levy  was  valid,  it  was  terminated 
by  the  order  of  the  State  Court  appointing  a  receiver,  and  the  marshal,  being 
then  on  board  the  boats,  immediately  acquired  possession,  which  he  held 
without  dispute  until  the  next  day,  when  the  receiver  appeared  at  the  boats, 
and  the  result  is  the  same  if  it  be  considered  that  the  sheriffs  authority  was 
not  discharged  until  the  receiver  appeared  to  demand  possession ; 

That  although  the  processes  in  rem  had  been  returned  by  the  Marshal  before 
the  sherifiTs  custody  was  terminated,  the  life  of  such  a  process  does  not  end 
with  its  return,  and  it  afiFords  authority  and  protection  to  the  Marshal  until 
it  is  discharged  or  superseded  by  some  other  writ,  and  it  is  by  virtue  of  the 
process  alone,  although  return  has  been  made,  that  the  vessel  is  held  in 
custody  during  the  whole  progress  of  the  litigation.  If  at  any  time  before 
the  Marshal  was  discharged  his  custody  became  legal,  from  that  time  at 
least  the  jurisdiction  of  the  Court  was  complete ; 

That  there  is  little  room  to  doubt  that  the  appointment  of  the  receiver  of  the 
boats  was  collusive  and  procured  for  the  sole  purpose  of  defeating  the  juris- 
diction of  the  Court  of  Admiralty  ;  that  therefore  the  claim  of  the  receiver 
must  be  held  to  furnish  no  reason  why  the  cases  should  not  proceed  to  a 
final  decree  upon  the  stipulation ; 

That  the  llbellants  are  entitled  to  a  decree  upon  the  stipulation  for  the  amount 
of  their  liens  as  established. 

Afterwards  J.,  the  receiver,  having  applied  to  have  the  default  against  him. 
opened  and  for  leave  to  answer : 

Heldy  That  his  right  to  answer  had  been  absolutely  waived  and  that  the  Court 
had  no  power  to  open  the  default. 

Bbnbdict,  J.  The  nature  of  the  questions  involved  in  the 
determination  of  these  two  causes  appears  to  require  an  extended 
statement  of  the  proceedings. 

The  actions  were  commenced  on  the  9th  day  of  June,  1875, 
hy  the  filing  of  two  libels  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  to  enforce  liens  which  the 
libellants  claim  to  have  upon  two  ferry-boats  named  respectively  the 
Roslyn  and  the  Midland.  The  claim  against  the  Midland  is  the 
sum  of  $1,458.50  and  that  against  the  Boslyn  the  sum  of  $6,786.94. 
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Upon  the  filing  of  the  libels  process  in  rem  was  duly  issued  in 
each  cause,  directing  the  Marshal  to  seize  and  safely  keep  the  vessels 
proceeded  against. 

These  vessels  were  then  employed  upon  the  Weehawken  Ferry. 
The  Roslyn  made  constant  trips  between  the  State  of  New  Jersey 
and  the  State  of  New  York,  carrying  passengers  to  and  fro.  The 
Midland  made  similar  trips  on  Sundays.  During  the  week  she 
carried  cattle,  making  two  or  three  trips  a  we«k,  some  to  Jersey 
City,  some  to  East  Brooklyn  an^  some  to  Yandarbilt's  stock  yard, 
aod  back  to  the  ferry  slip  in  New  York  city.  The  boats  were 
necessary  for  the  operation  of  the  ferry  and  their  removal  therefrom 
would  cause  a  stoppage  of  the  ferry  and  serious  public  inconven- 
ience. Upon  receipt  of  the  process  the  Marshal  proceeded  to  the 
boats  and  seized  both  the  boats  and  placed  on  board  keepers  for  the 
purpose  of  retaining  his  custody,  but  he  did  not  stop  the  running 
of  the  boats. 

The  return  day  of  these  processes  was  the  29th  of  June, 
when  the  Marshal  made  return  to  the  Court  that  he  had  attached 
the  vessels  in  obedience  to  the  process;  and  the  process  being 
called  in  court,  the  appearance  of  Conrad  N.  Jordan,  '^trustee  and 
claimant  in  this  cause,"  was  duly  entered  by  Chapman,  Scott  and 
Crowell,  his  proctors.  The  appearance  of  James  W.  McCuUough 
and  Garret  A.  Hobart,  receivers  of  the  New  Jersey  Midland  Bail- 
road  Company,  was  likewise  then  entered  by  Alexander  &  Green, 
their  proctors.  The  default  cf  all  others  was  then  entered,  and 
time  to  answer  die  libels  applied  for  and  given  to  the  parties  who 
had  thus  appeared,  which  time  was  thereafter  extended  by  various 
orders  to  the  4th  of  August  when  it  expired  without  any  answer 
being  filed  by  any  person.  It  appears  that  the  title  to  these  boats 
was  in  the  Weehawken  Transportation  Company,  a  foreign  corpo- 
ration of  the  State  of  New  Jersey,  and  it  also  appears  that  in 
April  tliey  had  been  levied  upon  by  the  sheriff  of  the  city  and 
count  ^rk,  by  virtue  of  certain  attachments  and  execu- 
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tioDB  issued  out  of  a  court  of  the  State  against  the  property  of  the 
New  Jersey  Midland  Railroad  Company.  It  further  appears  that 
on  April  2nd,  and  prior  to  the  receipt  by  the  sheriif  of  any  attach- 
ment or  execution  against  the  New  Jersey  Midland  Railroad  Com- 
pany, all  the  property  of  every  description  belonging  to  that  Com- 
pany had  passed  into  the  hands  of  McCuUough  and  Hobart, 
receivers  appointed  by  the  Court  of  Chancery  of  the  State  of 
New  Jersey,  and  also  by  the  Supreme  Court  of  the  State  of  New 
York.  Neither  the  receiver  of  the  Midland  Railroad  Company  nor 
the  sheriff  had  stopped  the  running  of  the  boats,  which  at  the  time 
of  the  filing  of  the  libels  were  in  regular  use  upon  the  ferry,  having 
to  pass  out  of  one  State  into  the  other  on  their  regular  trips 
as  above  described.  When  the  Marshal  ap|  eared  on  board  the 
boats,  having  Admiralty  processes  in  rem  directing  him  to  seize 
them,  the  sheriff  made  no  objection  to  his  seizing  them  and  permit- 
ted him  to  place  keepers  on  board  and  to  retain  them  there  claim- 
ing to  have  custody  of  the  boats  by  virtue  of  such  seizure.  But 
the  sherifi's  keepers  were  also  kept  on  board.  While  the  Marshal 
was  thus  on  board  the  boats,  claiming  to  have  possession  thereof, 
and  upon  his  return  that  he  had  seized  the  boats,  McCuUough  and 
Hobart,  the  receivers  of  the  property  of  the  corporation  against 
which  the  writs  held  by  the  sheriff  ran,  viz :  the  New  Jersey  Mid- 
land Railroad  Company,  entered,  as  before  stated,  an  unqualified 
appearance  in  these  causes  without  suggesting  that  the  Marshal's 
return  was  incorrect  or  making  objection  to  his  custody  of  the 
boats.  At  the  same  time  Conrad  N.  Jordan,  in  the  manner  before 
stated,  entered  his  unqualified  appearance  as  claimant  in  the  causes 
without  any  question  as  to  the  service  of  the  processes. 

Conrad  N.  Jordan,  who  thus  made  himself  party  claimant  in 
these  causes,  was  trustee  under  a  mortgage  upon  these  boats  exe- 
cuted to  him  for  the  purpose  of  securing  certain  bonds,  and  it  was 
as  the  representative  of  this  mortgage  interest  that  he  appeared  as 
such  claimant. 
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After  haying  thos  made  himself  a  partj  to  these  causes  and  on 
the  4th  day  of  July,  Jordan  commenced  an  action  in  the  Supreme 
Court  of  the  State  of  New  York  to  which  action  he  made 
defendants  the  sheriff  of  the  city  and  county  of  New  York,  the 
various  parties  in  whose  favor  the  sheriff  had  made  his  levy  upon 
these  boats,  and  also  McGulIough  and  Hobart,  the  receivers  of  the 
New  York  and  New  Jersey  Midland  Bailroad  Company.  Neither 
the  libellantB  nor  the  Marshal  were  made  parties  to  that  action. 

Tliat  action  was  ostensibly  brought  by  Jordan  to  obtain  *  a 
decree  in  the  State  Court  declaring  the  SheriflTs  levies,  before 
referred  to,  to  be  void  and  that  he  be  adjudged  by  the  State  Court 
entitled  to  the  possession  of  these  boats  by  virtue  of  the  mortgages 
executed  to  him  as  trustee  for  the  bondholders. 

Upon  a  motion  made  before  answer,  and  by  default  so  &r  as 
the  sheriff  and  attaching  creditors  were  concerned,  and  upon  the 
written  consent  of  McCuUough  and  Hobart,  receivers  of  the  Mid- 
land Railroad  Company,  an  order  was  made  on  the  27th  day  of 
July,  in  Jordan's  suit,  by  which  the  sheriff  was  enjoined  from 
further  interfering  with  these  boats  and  directed  forthwith  to  sur- 
render possession  thereof  to  Jordan,  who  was  by  said  order 
appointed  to  be  receiver  of  said  boats  and  directed  to  pay  the 
sheriff's  fees  and  to  continue  the  running  of  the  boats,  and  conduct 
and  operate  the  ferry  according  to  the  course  of  business   thereof. 

On  the  28th  of  July,  Jordan  appeared  at  the  boats,  and  by 
virtue  of  this  order  granted  the  day  before  asserted  a  claim  to  the 
possession  of  the  boats  as  receiver.  The  sheriff  withdrew,  but  the 
Marshal  did  not,  nor  was  he  ejected  by  Jordan  but  continued  on 
board  as  before,  and  the  boats  continued  their  trips  as  before. 

Here  it  is  to  be  noticed,  that  the  interest  in  these  boats  asser- 
ted by  Jordan  in  his  action  brought  in  the  Supreme  Court  of  the 
State,  was  the  same  interest  already  represented  by  him  as  a 
claimant  in  the  admiralty  causes ;  that  he  was  entitled  to  intervene 
in  the  admiralty  causes  for  that  interest,  and  could  perfectly  protect 
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the  same  by  virtue  of  his  appearance  therein ;  and  it  is  quite  appa- 
rent, if  not  directly  proved,  that  the  only  parties  really  interested 
in  these  boats  were  the  libellants  for  the  amount  of  their  liens  and 
the  mortgagees  represented  by  Jordan.  It  is  also  apparent  that 
the  object  sought  to  be  attained  by  Jordan  was  to  defeat  the  mari- 
time liens.  In  the  suit  brought  by  Jordan  in  the  Supreme  Court 
the  mortgage  interest  was  represented  but  the  maritime  liens  were 
sot,  and  it  is  hardly  too  much  to  say  that  Jordan  was  the  only  party 
to  that  suit  who  had  any  interest  in  these  boats.  Jordan  therefore 
easily  procured  himself  to  be  appointed  receiver  of  the  boats.  There- 
upon, instead  of  answering  in  the  admiralty  causes  as  he  had  pre- 
vioasly  asked  and  obtained  leave  to  do,  now  in  the  capacity  of 
receiver,  though  still  styled  '^claimant,"  he  applied  to  the  Admiralty 
Court  by  motion  for  an  order  vacating  the  return  which  the  Mar- 
shal had  made  to  the  processes  in  these  actions,  and  instructing  the 
Marshal  not  to  interfere  with  or  obstruct  the  possession  of  these 
boats  by  himself  or  the  sheriff. 

This  motion  on  the  part  of  Jordan  was,  on  August  5th,  denied 
upon  the  preliminary  objection  that  proper  security  had  not  been 
given.  Whereupon  on  August  9th,  Jordan  filed  in  each  cause  a 
petition  in  which  he  averred  that  this  Court  had  not  legal  posses- 
sion of  the  boats  and  had  not  legal  jurisdiction  to  take  the  same, 
and  asserted  for  himself  as  receiver  the  right  to  have  sole  and 
exclusive  possession  of  the  boats,  setting  forth  as  the  ground  of  his 
claims  the  seizure  of  the  boats  by  the  sheriff  of  the  city  and  county 
of  New  York,  prior  to  the  filing  of  the  libels,  the  subsequent  ap- 
pointment of  himself  to  be  receiver  of  the  boats,  and  the  surrender 
of  the  boats  to  him  by  the  sheriff  on  the  28th  day  of  July.  The 
prayer  of  this  petition  was  that  the  Marshal's  return  might  be  cor- 
rected, and  that  the  attachment  of  the  boats  by  the  Marshal  might 
be  set  aside,  and  the  Marshal  instructed  to  withdraw  from  the  boats 
and  surrender  the  same  to  Jordan.  At  the  time  of  filing  this  peti- 
tion Jordan  also  filed  a  stipulation  in  each  cause  for  the  sum  of  two 
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hundred  and  fifty  dollars.  It  was  thereupon  objected  before  the 
Court  that  the  security  given  was  not  sufficient.  This  objection  the 
Court  held  good  and  thereupon  an  order  was  made  directing  Jordan, 
"  if  he  desired  to  avail  himself  of  the  benefit  of  the  84th  rule,  and 
of  the  proceedings  .therein,  to  give  security  according  to  said  rule  in 
double  the  amount  of  each  of  said  libellants'  claims  in  each  suit  in 
the  form  required  by  said  rule."  This  order  was  complied  with 
and  on  August  80th,  Jordan  filed  in  each  cause  another  stipula- 
tion, consenting  therein  that  in  case  of  default  or  contumacy  on  the 
part  of  said  intervener  or  sureties  execution  might  issue,  and 
stipulating  and  agreeing,  for  the  benefit  of  whom  it  may  concern, 
that  the  ''stipulators  undersigned  and  each  and  every  of  them  is 
hereby  bcund  in  the  sum  of  fourteen  thousand  dollars  in  one  case 
and  three  thousand  in  the  other  case,  that  the  intervenor  shall  abide 
by  the  final  decree  and  pay  all  costs  and  expenses  and  damages 
which  shall  be  awarded  against  him  by  the  final  decree  of  this  C  mrt, 
or,  upon  appeal,  by  the  Appellate  Court."  These  stipulations 
having  been  filed,  answers  to  the  petition  were  filed  by  the  libellants 
and  the  Marshal. 

It  will  perhaps  conduce  to  the  better  understanding  of  the  case 
to  mention  here  the  circumstance,  that  up  to  this  time  the  contest 
in  those  actions  had  been  had  before  Judge  Blatchford,  and  that 
from  this  time  forward  for  sufficient  reasons  and  at  the  request  o( 
Judge  Blatchford  the  contest  was  continued  before  me,  sitting  in  the 
District  Court  for  the  Southern  District  of  New  York. 

A  hearing  having  been  had  upon  the  petition  filed  by  Jordan 
it  was  then  determined  ^r^/  that  the  petition  was  not  entitled  to  an 
order  directing  the  Marshal  to  alter  his  return  upon  the  processes  ; 
secondy  that  inasmuch  as  it  had  been  made  to  appear  that  the  peti- 
tioner had  subsequent  to  this  petition  acquired  the  full  and  exclusive 
possession  of  the  boats  and  was  free  from  any  interference  by  the 
Marshal,  the  direction  prayed  for  that  the  Marshal  withdraw  from 
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the  boats  and^surrender  them  to  the  petitioner  would  be  vain  ; — 
accordingly  the  petition  was  dismis^^ed. 

After  this  disposition  of  the  petition' and  upon  due  notice,  no 
answer  to  the  libels  having  been  interposed  by  Jordan  or  any  other 
person,  the  usual  interlocutory  decree  was  entered  in  each  case  in 
favor  of  the  libellants,  and  references  to  a  commissioner  were  directed 
to  ascertain  the  amount  due. 

Upon  these  references  before  the  commissioner  the  receivers  of 
the  New  Jersey  Midland  Railroad  Company  appeared  by  their 
proctors,  as  of  course  did  the  libellants,  but  no  other  parties. 

The  amount  reported  by  the  Commissioner  to  be  due  was  in 
one  case  $5,368  50 ;  in  the  other  $1,568  06.  No  exceptions 
having  been  taken  to  these  reports,  thereupon  the  libellants  upon 
due  notice  moved  upon  the  proceedings  in  the  causes  for  the  usual 
decree  for  these  amounts  respectively,  upon  the  stipulation  given  in 
pursuance  of  the  order  of  Judge  Blatchford  made  August  SOth. 

This  motion  was  opposed  in  the  form  of  a  petition  to  be 
relieved  from  the  stipulation  and  for  leave  to  take  testimony  and  to 
be  permitted  to  present  evidence  and  to  show  that  the  libellants  are 
not  entitled  to  the  decrees  moved  for.  Leave  having  been  given  to 
take  testimony,  and  testimony  having  accordingly  been  taken,  the 
causes  are  now  before  the  Court  upon  the  motion  for  decree  against 
tbe  stipulators,  and  the  petition  of  the  stipulators  to  be  relieved  from 
their  stipulation. 

In  opposition  to  the  motion  for  a  decree  against  the  stipulators 
for  the  amount  of  the  respective  sums  found  to  be  due  the  libellants, 
it  is  contended  that  the  stipulation  is  simply  a  stipulation  for  costs 
and  is  not  security  for  tbe  amount  of  the  decree.  But  it  is  plain 
that  the  stipulation  is  something  more  thnn  a  stipulation  for  costs. 
The  agreement  is  that  Jordan  shall  abide  by  the  final  decree  ren- 
dered in  the  cause  and  pay  all  such  costs  and  expenses  and  dama- 
ges as  shall  be  awarded  by  the  Court  upon  the  final  decree.  This 
Janguage  is  the  language  of  a  security  for  the  demand. 
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Furthermore,  it  is  plain  that  the  intention  of  the   Court  in 
directing  the  security  was  to  take  security  for  the  demands,  because 
not  only  was  a  stipulation  in  the  amount  of  |;250  rejected,  but  it 
was  ordered  that  the  amount  of  the  security  be  double  the  amount 
of  the  libellants'  demands  as  set  forth  in  the  libel.     It  is  manifest, 
therefore,  that  the  Judge  in  directing  the  security    looked   to  a 
contingency  in   which   the  libellants  might  have  to  resort  to  the 
stipulation  for  the  payment  of  the  debt.     It  is  true  that  no  order 
for  the  discharge  of  the   boats  was  made  after  the    stipulation 
was  given,  but  no  application   was   made   for  such  an  order.      It 
might  have  been  supposed  that  an   application   for  the  release 
of  the  boats  would  follow  as  a  matter  of  course    after  the   stipu- 
lation  had   been  filed,  and   as  a   matter  of  course    be  granted. 
Besides,  it  is   not  apparent  that    a   delivery   of    the  property  is 
necessary  to  give  effect  to  such  a   proceeding.      But  whatever 
might  have  been  the  intention  of  the  Court  in  respect  to  the 
release  of  the  boats,  it  cannot  be   denied  that  it  was  intended   to 
require  of  Jordan  if  he  should  intervene  in  pursuance  of  the  34th 
Admiralty  Bule  of  the  {Supreme  Court  that  he   give  a  stipulation 
to  which  resort  could  be  had  for  the  payment  of  the  debt  in  case 
the  exigencies  of  the  case  should  require  that  course.     It  has  been 
said  hero  that  it  would  be  absurd  to  exact  such  a  stipulation  from  a 
third  party  intervening  under  Rule  34,  and  therefore  no  such 
intention  can  be  imputed  to  the  Court.     But  I  do  not  see  any 
necessary   absurdity   in  requiring  such  a  security.     Resort  to  the 
84th  Rule  may  be  had  under  various  circumstances  and  the  rule  is 
so  framed  that  security  for  the  debt  may  be  taken.     Cases  may 
arise  where  the  Court  could  not  permit  a  third  party  to  intervene 
and  raise  a  contest  unless  he  were  willing  to  assume  the  debt,  and 
cases  may  arise  where  it  would  be  justice  to  allow  the  property  to 
be   discharged   from   arrest   upon  security  given  by  a  third  party 
instead  of  the  owner.     It  is  too  much  to   say  that  no  case  can 
arise   where  it  would  be  reasonable  to  require  a  third  party   to 
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secure  the  debt.  In  this  case  the  Court  thought  proper  to  require 
such  security.  The  propriety  of  the  order  is  not  open  for  consider- 
ation. Until  reviewed  in  an  Appellate  Court  it  stands  in  the  case 
as  having  been  duly  made  and  complied  with,  and  it  is  conclusive 
to  show  the  intention  of  the  court  in  requiring  the  security  and 
the  proper  construction  to  be  put  upon  the  stipulation.  Stipulations 
in  Admiralty  are  to  be  given  the  effect  intended  by  the  Court,  if 
their  language  will  permit.  The  will  or  intention  of  the  party  is 
not  regarded  in  their  interpretation.  {L/ineY.  Townsend,  1  Ware^ 
295.) 

I  find  then  that  the  stipulation  is  not  simply  a  stipulation  for 
costs  but  is  a  security  which  permits  resort  to  be  had  to  it  for  the 
payment  of  the  amount  of  the  hbellants'  liens  as  ascertained  by 
the  proceedings  had. 

The  next  ground  taken  in  opposition  to  the  motion  is  that  a 
stipulation  of  this  character  is  void  and  cannot  be  enforced  unless 
it  appears  that  the  boats  were  in  the  custody  of  the  Court.  But 
assuming  that  it  were  the  fact  that  the  boats  proceeded  against 
were  not  in  the  custody  of  the  Court,  that  fact  would  not  by  itself 
alone  of  necessity  render  the  stipulation  void  or  prevent  the  Court 
from  enforcing  it.  It  is  a  common  practice,  adopted  for  convenience 
and  the  saving  of  expense,  to  give  a  stipulation  to  secure  the  debt, 
upon  simple  notice  of  the  filing  of  a  libel.  A  stipulation  given 
under  such  circumstances  is  valid,  although  in  fact  the  vessel  sought 
to  be  proceeded  against  is  not,  and  never  was,  in  custody. 

The  jurisdiction  of  the  Court,  upon  the  giving  of  such  a 
stipulation,  to  proceed  with  the  cause  to  a  decree  and  to  enforce  the 
stipulation  according  to  its  terms,  has  never  to  my  knowledge  been 
doubted.  In  such  case  the  entering  a  general  appearance  and 
giving  a  stipulation  to  abide  by  a  decree  is  deemed  a  waiver  of  all 
objection  based  on  an  omission  to  serve  the  process,  and  it  is  not 
thereafter  open  to  the  stipulators  to  deny  the  power  of  the  Court 
to  compel  them  to  perform  their  agreement     The  form  of  the 
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stipulatioD  in  Admiralty  was  originally  adopted  to  avoid  a  question 
of  jurisdiction.  A  consent  that  execution  might  issue  is  incorporated 
in  it  and  the  instrument  itself  subjects  tHe  stipulators  to  the  process 
of  the  Court.     (2  Brown,  Civ.  and  Ad.  Lata,  p.  98). 

In  the  English  Admiralty  a  settled  practice  is  adopte  1  to 
ODable  stipulations  to  be  given  without  acquiring  custody  of  the 
property  proceeded  against  {Cooie  Ad.  Pt.  p.  20.  THile,  Caveat 
Warrant  Book).  So  the  provision  for  bonds  to  the  Marshal  under 
the  Act  of  1847  (U.  S.  R.  S.  Section  941,)  looks  to  enabling  a 
proceeding  in  rem  to  be  prosecuted  without  a  seizure  of  the  vessel. 

In  this  connection  may  be  considered  a  point — strongly  urged 
by  the  libellants — based  upon  the  fact  that  a  general  appearance 
and  security  whs  given  by  Jordan  in  these  cases.  It  is  said  that 
as  iu  other  cases  so  here,  it  is  not  open  to  Jordan  to  deny  the 
libellants'  right  to  resort  to  the  stipulation  which  he  gave,  and  in 
which  he  consents  that  execution  may'  issue  for  the  amount  found 
due ;  and  that  the  question  of  the  mode  of  serving  the  process,  or 
of  the  custody  of  the  property,  does  not  now  arise. 

While  in  the  ordinary  case  it  might  be  contended  that  after 
giving  a  general  appearance  and  a  stipulation  to  secure  the  debt  it 
is  too  late  to  raise  a  question  as  to  the  services  of  the  process,  and 
that  the  legnlity  of  the  custody  of  the  property  proceeded  against 
has  become  immaterial ;  I  do  not  doubt  that  where  a  question  is 
made  as  to  the  legality  of  tbe  Marshal's  custody  of  the  property  pro- 
ceeded against,  and  when  it  is  at  the  same  time  desirable  that  secur- 
ity be  given,  the  Court  has  the  power  to  permit  a  stipulation  to  be 
given  to  satisfy  the  decree,  at  the  same  time  reserving  to  the  party 
giving  the  stipulation  a  right  to  deny  the  legality  of  the  custody 
claimed  by  the  Marshal,  and  if  successful  in  such  denial  to  ask  to 
be  relieved  from  his  stipulation. 

And  such  must  the  present  case  be  considered  to  be.  What 
Jordan  desired  was  to  dispute  the  legality  of  the  MarehaPs  custody 
of  these  boats.     He  filed  a  petition  with  the  sole  object  of  raising 
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that  question.  Upon  a  preliminarj  objection  he  was  required  t(j 
give  the  stipulation  under  consideration,  and  it  must  be  deemed  to 
have  been  intended  to  reserve  tq  him  the  right  to  ask  at  the 
hands  of  the  Court  in  some  form  or  other  a  determination  of  that 
question. 

The  necessary  inference  from  the  circumstances  under  which 
the  stipulation  was  given  is  that  it  was  not  intended  to  operate  as  a 
waiver  of  the  right  to  present  that  question  to  the  Court. 

I  therefore  hold  that,  notwithstanding  the  giving  of  the  stipu- 
lation, it  remained  open  to  Jorlan  to  contest  the  legality  of  the 
Marshal's  custody,  and  to  ask  to  be  relieved  from  his  stipulation  in 
case  the  result  of  such  contestation  should  be  in  his  favor. 

That  contestattion  he  has  seen  fit  to  make  upon  tbe  present 
motion,  and  I  see  no  valid  objection  to  the  method  selected.  The 
libellants'  motion  appears  to  raise  tbe  precise  point,  for  if  when 
the  stipulation  was  given  the  boats  were  legally  in  the  custody  of 
the  Court,  the  right  to  compel  a  performance  of  the  stipulation  can 
not  be  denied.  K  on  the  other  hand  the  boats  were  not  then  legally 
in  the  custody  of  the  Marshal,  the  stipulators  carmot  be  held,  the 
right  to  raise  that  question  having  been  reserved  and  the  sUpula- 
tion  taken  without  prejudice  to  that  right. 

The  effect  I  have  thus  given  to  the  proceedings  had  in  this 
case  works  no  injustice  to  either  party. 

As  to  Jordan  himself,  be  has  the  boats  in  his  possession,  dis- 
charged from  these  proceedings,  and  if  it  be  determined  that  the 
Marshal  acquired  a  legal  custody  of  the  boats  the  liability  upon  the 
stipulation  will  be  for  the  same  debt  from  which,  because  of  the 
stipulation,  the  boats  will  be  freed. 

,  As  to  the  libellants,  if  they  succeed  upon  this  motion  they 
will  recover  just  what  they  would  have  recovered  by  the  condsm- 
nation  and  sale  of  the  boats;  while  if  the  motion  be  denied  upon 
the  objection  taken  by  Jordan,  for  the  same  reason,  they  would 
have  &iled  to  obtain  a  valid  decree  of  condemnation  and  sale, 
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I  am  thus  brought  to  consider  the  question  lying  at  the  root 
of  the  present  controversy,  and  that  is,  whether  these  boats  were 
legally  in  the  custody  of  this  Court  and  subject  to  its  decree  at  the 
time  when  Jordan  presented  his  petition  for  the  removal  of  the 
Marshal. 

In  examining  the  evidence  bearing  on  this  question  I  notice, 
first,  that  Jordan  relies  upon  a  prior  possession  of  the  sheriff  of 
the  city  and  county  of  New  York  which  appears  !|o  have  been 
wholly  tortious.  The  writs  held  by  the  sheriff  directed  him  to 
seize  the  property  of  the  New  Jersey  Midland  Railroad  Company. 
But  since  the  property  of  the  Midland  Railroad  Company  had 
already  passed  into  the  hands  of  Hobart  and  McCuIlougb,  receivers, 
the  boats  could  not  be  lawfully  seized  by  the  sheriff  as  belonging  to 
the  Midland  Railroad  Company.  Any  interest  the  Midland  Rail- 
road Company  may  have  had  in  the  boats,  had  passed  to  the 
receivers  of  that  corporation,  and  the  receivers  have  filed  a  general 
appearance  in  these  causes — have  taken  part  in  the  reference  to 
ascertain  the  amount  of  the  libellants'  claim — and  do  not  dispute 
the  custody  of  the  boats  asserted  by  the  Marshal. 

Furthermore,  it  appears  that  the  title  of  these  boats  was  not 
in  the  New  Jersey  Midland  Railroad  Company,  but  in  the  Weehaw- 
ken  Transportation  Company,  a  corporation  against  whose  property 
the  sheriff  had  no  writ  whatever. 

It  is  not  seen,  therefore,  how  the  sheriff  could  be  other  than  a 
trespasser  on  board  tl)ese  boats.  Such  indeed  he  appears  to  have 
considered  himself  to  be,  for  he  had  required  bonds  of  indemnity  to 
secure  him  against  the  results  of  suits  for  trespass.  It  was  but 
natural,  therefore,  that  the  sheriff  made  no  objection  to  the  Mar- 
shal's seizure  of  the  boats  by  virtue  of  the  processes  issued  in  these 
actions,  and  acquiesced  in  the  Marshal's  keepers  being  on  board 
claiming  to  have  the  custody  of  these  boats.  Not  only  did  he 
acquiesce  in  the  presence  of  the  Marshal,  but  upon  the  Marshal's 
making  seizure,  he,  because  of  such  seizure,  at  once  stopped  a  sale 
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of  the  boats  that  he  had  advertised,  aDd  I  have  not  been  able  to  find 
proof  that  he  ever  made  return  to  the  State  Coart  that  the  boats 
were  held  by  him. 

This  evidence  presents,  then,  the  question  whether  a  tortious 
presence  of  the  sheriff  on  board  a  vessel  is  of  itself  sufficient  to  oust 
the  jurisdiction  of  the  Admiralty  to  seize  the  vessel  in  a  proceeding 
in  rem  taken  to  enforce  a  maritime  lien. 

On  the  part  of  Jordan,  it  is  contended  that  the  libellants 
cannot  ask  this  Court  to  declare  the  sheriff  s  custody  tortious,  but 
must  leave  the  determination  of  that  question  to  the  State  Court, 
and  the  decision  of  the  Supreme  Court  of  the  United  States  in 
Freeman  vs.  Howe  (24  Howard,  page  450)  is  cited  as  controlling 
authority  to  that  effect. 

The  view  I  take  of  the  cases  under  consideration  renders  it 
unnecessary  to  determine  the  question  of  the  authority  of  this  Court 
to  pronounce  the  sheriff's  custody  tortious,  or  to  inquire  in  what 
way  these  maritime  lien  creditors  could  raise  that  question  in  the 
State  Court.  But  I  remark  that  the  Supreme  Court  of  the  United 
States  in  Buck  vs.  Colbaiih  (3  Wall.  345)  expressly  confine  the 
operation  of  the  rule  declared  in  Freeman  vs.  Howe  to  parties 
before  the  Court,  or  who  may,  if  they  wish  to  do  so,  come  before 
the  Court.  .  The  libellants  are  not  parties  to  the  action  in  the 
State  Court,  and  it  has  not  been  suggested  how  they  could  bring 
before  the  State  Court  the  question  they  here  raise. 

Furthermore,  in  a  case  subsequent  to  Freeman  vs.  Howe,  to 
which  more  particular  reference  is  hereafter  made  (  The  Reindeer, 
2  Wall.  383),  it  was  held  by  the  Supreme  Court  to  be  competent 
for  a  Court  of  Admiralty  to  pronounce  a  prior  adverse  seizure  by 
the  sheriff  to  be  collusive,  and  for  that  reason  unavailing  to  prevent 
the  Court  of  Admiralty  from  proceeding  to  condemnation  and  sale. 

There  may  therefore  be  room  to  contend  here  that  these  libel- 
lants are  not  debarred   from  requiring  this  Court  to  determine 
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whether  the  sheriflTs  seizure  of  the  boats  was  not  tortious,  and  if 
tortious  to  declare  it  no  obstacle  to  the  proceedings  in  rem. 

And  I  may  remark  further  that  according  to  the  law  of  this 
State,  as  I  understand  it  to  be  declared  by  the  Courts  of  the  State,' 
property  seized  by  the.  sheriff  under  circumstances  similar  to  these 
will  not  be  considered  by  the  State  Courts  to  be  in  the  custody  of 
the  law.  '^  On  an  execution  against  the  goods  of  A  the  officer  acts 
at  his  peril  if  he  take  the  goods  of  B."  {.Shipman  vs.  Chrke,^  Duer, 
446.)  '^  When  the  property  seized  is  that  of  a  stranger  to  the 
action  and  the  seizure  is  that  of  a  stranger  to  the  action  the  pro- 
perty seized  is  not  then  in  the  custody  of  the  law."  {Fairbanks 
vs.  Bioomfidd,  5  Duer  445,  Oakley  k  Duer  J.) 

If  such  be  the  law  of  the  State  the  podition  taken  by  Jordan 
requires  thii>  Court  not  to  withhold  its  hand  from  these  boats,  because 
they  arc  in  the  custody  of  a  Court  of  the  State,  when  the  Court  of 
the  State  considers  them  net  to  be  in  its  custody  and  stands  ready 
to  condemn  the  sheriff  in  damages  as  a  trespasser  thereon. 

In  this  connection  attention  may  also  be  called  to  the  decision 
of  the  Supreme  Court  of  the  United  States  in  McKee  vs.  Raines 
(10  Wall.,  25),  where  a  Marshal's  seizure  of  the  goods  of  one  per- 
son in  satisfaction  of  the  dues  of  another  is  held  not  entitled  to  be 
considered  a  seizure  made  by  virtue  of  any  authority  of  law.  But 
as  before  stated,  I  do  not  consider  it  necessary  to  determine  the 
character  of  the  sheriffs  possession  of  these  boats. 

Another  question  is  suggested  by  the  evidence  which  I  also 
pass,  and  that  is  whether  the  acts  of  the  sheriff  and  of  the  judg- 
ment creditors  in  whose  behalf  he  levied  did  not  amount  in 
law  to  an  abandonment  of  the  levy,  so  that  the  MHrshal's  cus- 
tody became  in  law  the  exclusive  custody,  and  therefore  valid 
to  confer  jurisdiction  upon  this  Court  to  condemn  the  property. 
In  the  United  States  vs.  Cunningham  (1  Wall.  C.  178)  it 
was  held  competent  for  the  Circuit  Court  of  the  United  States 
to  examine   into  the  circumstances  attending  a  sheriffs  levy  and 
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to  determine  that  these  circumstances  by  reason  of  their  nature 
and  consequences  gave  to  the  levy  the  character  of  a  legal  fraud, 
and  the  legal  fraud  having  been  found,  it  was  adjudged  that 
the  first  levy  or  seizure  of  the  sheriff  did  not  really  exist  in  law 
or  stand  m  the  way  of  the  second  writ  issued  by  the  Court  of  the 
United  States.  Similar  questions  in  regard  to  the  validity  c  f  prior 
levies  have  often  been  determined  in  the  State  Courts,  and  not 
always  in  the  Court  where  process  was  first  issued.  Certainly  the 
objection  to  a  consi (deration  of  these  questions  by  thjs  Court  in  these 
cases  comes  with  ill  grace  from  Jordan,  who  by  his  petition  to  be 
relieved  from  his  stipulation  has  raised  these  questions,  and  should 
not  cpmplain  if  the  Court  upon  his  petition  should  feel  called  on  to 
decide  them. 

But,  passing  this  question,  I  proceed  upon  the  assumption  that 
the  sheriff's  levy  was  valid  and  duly  maintained  until  terminated 
by  the  order  of  the  State  Court  made  June  27  th,  to  consider 
whether  at  that  time  the  M«irshal  did  not  acquire  custody  of  the 
boats  valid  in  law  and  prior  in  time  to  Jordan. 

It  will  be  recollected  that  the  order  of  the  27th  of  June  granted 
by  the  State  Court  on  the  application  of  Jordan  terminated  the 
sheriff's  possession.  He  was  by  it  enjoined  from  further  interference 
with  these  boats  and  his  fees  directed  to  be  paid.  At  the  time  that 
order  was  made  the  Marshal  was  on  board  the  boats  by  consent  of 
the  sheriff,  claiming  to  hold  the  boats  in  his  custody,  and  having 
keepers  in  charge.  When  therefore  on  the  28th  of  June,  Jordan 
came  to  assert  his  right  of  possession  as  receiver,  armed  with  the 
order  of  the  State  Court  directing  him  to  take  possession  of  the 
boats,  the  Marshal  was  found  to  be  there  before  him,  armed  with 
processes  against  the  boats  themselves,  and  prior  in  point  of  time  to 
the  order  from  which  Jordan  derived  his  right 

Can  it  then  be  said  that  Joi*dan  acquired  possession  of  these 
boats  before  the  Marshal  ?  It  may  be  that  permitting  the  Marshal 
to  make  the  seizure  and  to  place  and  maintain  keepers  on  board  did 
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not  have  the  legal  effect  to  supersede  or  destroy  the  sheriff's  cus- 
tody, but  the  fact  rcm^iins  that  by  permission  of  the  sheriff  the 
Marshnl  was  there,  claiming  the  custody,  when  the  sheriff's 
authority  ceased;  when  therefore  by  that  order  the  sheriff's 
authority  was  terminated,  then,  if  not  before,  the  Marshal's  custody 
became  the  only  legal  custody,  and  he  becamed  entitle  to  hold  the 
boats  as  against  all  the  world.  This  would  not  be  doubted  if  the  order 
of  June  27th  had  done  no  more  than  to  declare  the  sheriff's  custody 
terminated. 

But  the  order  so  far  as  it  related  to  the  writs  held  by  the 
sheriff  did  nothing  more.  Its  only  effect  upon  the  sheriff  was  to 
terminate  his  custody  and  release  the  boats  from  his  levy.  .  The 
provision  in  the  order  appointing  Jordan  to  be  receiver  of  the  boats 
and  directing  him  to  take  possession  was  part  of  another  and  separate 
suit  commenced  subsequent  to  the  proceedings  in  admiralty.  It 
created  a  new  right,  entirely  distinct  from  any  right  of  the  sheriff, 
and  it  could  not  affect  by  relation  the  Marshal's  prior  custody. 
Otherwise  by  instituting  successive  suits  and  by  means  of  successive 
surrenders  to  other  receivers  and  sheriffs  a  never-ending  custody  of 
the  law  could  be  created,  to  the  destruction  of  the  libellants'  right 
to  resort  to  a  Court  of  Admiralty  for  the  enforcement  of  their  lien. 
Such  a  course  of  proceeding  in  the  State  Courts  is  entirely  possible, 
because  it  would  only  be  necessary  to  take  care  that  no  person  be 
made  party  to  such  subsequent  suits  who  would  have  any  interest 
to  object,  or  to  bring  the  circumstances  to  the  attention  of  the  State 
Court. 

The  order  of  July  27th  was  effective  to  terminate  the  sheriff's 
custody,  bdt  it  did  not  and  could  not  create  a  custody  in  Jordan. 
It  simply  imposed  upon  Jordan  the  duty,  when  he  had  qualified, 
to  acquire  the  custody  of  the  boats,  provided  ut  that  time  the  boats 
were  not  in  custody  of  some  other  Court.  The  sheriff's  right  to 
detain  the  boats  was  terminated  and  his  responsibility  ended  when 
the  order  was  made  on  the  27th  of  June,  and  from  that  time  till 
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Jordan  appeared  on  (he  28th,  there  was  no  one  on  board  the  boats 
having  the  right  of  possession  except  the  Marshal,  but  the  result 
is  the  same  if  it  be  considered  that  the  sheriff's  authority  was  not 
discharged  until  Jordan  had  qualified  and  appeared  to  demand 
possession,  for  when  he  did  appear  he  found  the  Marshal  there 
before  him.  and  he  oould  not  reduce  the  boats  to  possession  without 
ejecting  tbe  Marshal.  That  was  not  attempted  ;  on  the  contrary 
.lordan  applied  to  this  Court  to  declare  him  entitled  to  the  posses- 
sion and  to  direct  the  Marshal  to  surrender  to  him. 

But  it  is  said  the  procesdes  in  rem  had  been  returned  by  the 
Marshal  before  the  sheriffs  custody  was  terminated  and  there  was 
no  longer  any  life  in  the  processes  to  authorize  the  Marshal,  at 
that  time,  to  acquire  a  lawful  custody.  It  appears,  however,  to  me 
to  be  a  misapprehension  to  suppose  that  the  life  of  an  Admiralty 
process  in  rem  ends  with  the  return  of  the  process.  On  the  con- 
trary the  process  still  lives  and  affords  authority  and  protection  to 
the  Marshal  until  it  is  discharged  or  superseded  by  some  other  writ, 
and  it  is  by  virtue  or  the  process  alone,  although  return  has  been 
made  thereon,  that  the  vessel  is  held  in  custody  by  the  Marshal 
during  the  whole  progress  of  the  litigation,  not  only  in  this  Court, 
but,  it  may  be,  even  in  the  Appellate  Courts. 

In  this  instance,  upon  the  return  day  the  Marshal  made  return 
that  he  had  seized  tbe  boats.  After  such  a  return  no  other  process 
was  needed  or  could  properly  issue,  and  if  an  alias  process  had 
been  issued  the  return  would  have  been  the  same.  When  this 
return  was  made  the  Marshal  had  made  a  seizure  of  the  boats  that 
he  claimed  to  be  lawful,  and  whether  legal  or  not  at  that  time,  if  at 
any  time  before  the  Marshal  was  discharged ,  his  custody  became 
legal,  I  do  not  doubt  that,  from  that  time  at  least,  the  jurisdiction 
of  this  Court  was  complete. 

The  conclusions  I  have  thus  arrived  at  compel  a  determination 
that  the  objection  taken  by  Jordan  cannot  be  sustained  and  that  the 
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ItdollauU  i^ra  entitled  to  a  decree  upon  the  stipulation  for  the  amount 
v4|  \\k\>\v  lieim  as  established. 

In  recoiling  these  conclusions  I  have  in  no  way  trenched  upon 
ihd  rule  of  law  declared  by  the  Supreme  Court  of  the  United 
HiutuM  in  the  much  criticized  case  {see  Parsons,  Mar.  Law,  p. 
frJ'J)  (if  Taylor  vs^Carryl,  a  case  that  has  been  confidently  cited  in 
Ittthulf  of  Jordan  as  identical  with  the  cases  before  the  Court  and 
biixlinK  authority  adverse  to  the  claims  of  the  libellants  herein.  But 
I  think  the  cases  are  not  identical.  The  case  of  Taylor  v.  Carryl 
prcMonted  a  question  of  title  founded  upon  a  decree  rendered  by 
a  Court  of  Admiralty  against  the  Roycd  Saxon,  where  the  Marshal 
instead  of  making  an  actual  seizure,  to  use  the  language  of  the 
Court  ^'prudently  retired  and  reported  to  the  Court  that  the  vessel 
was  in  custody  of  the  sheriff."  Here  no  such  thing  occurred,  but 
the  contrary.  In  that  case  the  validity  of  the  sheriff's  levy  was 
not  doubted.  It  was,  moreover,  duly  maintained.  No  question  of 
a  fraudulent  levy  or  tortious  possession  or  dormant  execution  was 
raised  by  the  Marshal  or  any  one  else,  but  the  Marshal  was  exclud- 
ed by  the  sheriff,  and  he  so  returned  the  fact  to  the  Court  of 
Admiralty. 

The  language  used  in  the  decision  of  the  Court  undoubtedly 
goes  very  far,  but  I  do  not  think  it  can  be  fairly  considered  to  be 
authority  for  the  doctrine  that  the  mere  fact  of  a  previous  levy 
miide  by  the  sheriff  of  the  county  under  color  of  an  execution  out 
of  a  State  Court,  whether  such  be  fraudulent,  collusive  or  void,  and 
without  regard  to  the  nature  of  the  custody  maintained,  and 
whether  the  State  tribunals  adopt  or  repudiate  the  sheriff's  action, 
is  of  its  own  force,  and  under  all  circumstances  absolute  protection 
agtiinst  the  process  of  the  Court  of  Admiralty,  directed  against  the 
property  itself,  issued  in  a  proceeding  in  rem  to  enforce  a  maritime 
lien  confessedly  superior  to  all  other  subsisting  rights  in  the 
property. 
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The  decision  of  the  Supreme  Court  in  the  later  caae  of  the 
Reindeer,  already  referred  to,  is  inconsistent  with  such  a  doctrine. 
That  was  the  case  of  a  proceeding  in  rem  against  the  Reindeer,  where 
the  sheriff  had  made  a  prior  levy  upon  the  vessel,  by  virtue  of  an 
attachment  against  the  property  of  her  owner,  and  where  notwith- 
standing such  prior  levy  the  Marshal  made  a  seizure  of  the  vessel, 
and  the  Court  thereupon  proceeded  in  the  cause  to  a  final  decree* 
In  the  Circuit  Court  the  jurisdiction  of  the  District  Court  was 
sustained  (2  Cliff,,  57)  apparently  upon  the  ground  that  pro- 
ceedings in  rem  to  enforce  the  revenue  laws  were  to  be  excepted 
from  the  rule  declared  in  Tat/lor  v.  Carryl.  In  the  Supreme  Court 
no  such  distinction  is  alluded  to,  but  a  distinction  between  the  two 
cases  is  found  in  the  fact  that  in  Taylor  v.  Ccwryl  the  possession  of 
the  sheriff  was  not  only  prior  but  exclusive,  while  in  the  case  of 
the  Reindeer,  a  custom  house  officer  was  on  board,  placed  there  by 
the  collector  immediately  on  the  arrival  of  the  vessel.  Two  points 
were  determined  by  the  Supreme  Court  in  that  case:  First, 
that  the  presence  of  the  inspector  of  customs  was  sufficient  to 
prevent  the  sheriff  from  acquiring  a  custody  such  as  would  prevent 
a  subsequent  seizure  by  the  Marshal;  and  Second,  that  the  sheriff's 
levy  was  collusive  and  for  that  reason  also  of  no  effect  to  prevent  a 
valid  seizure  by  the  Marshal. 

It  is  unnecessary  if  indeed  it  were  proper  here  to  consider  the 
powers  and  duties  of  an  inspector  of  customs  placed  on  board  a 
vessel' ^for  the  purpose  of  examining  the  vessel's  cargo  and  superin- 
tending the  delivery  of  so  much  of  it  as  may  be  delivered  in  the 
United  States,  and  performing  such  other  legal  services  for  the 
better  security  of  the  public  revenue  as  shall  be  directed  by  the 
collector"  iR,  S,  §§  2875-6-7.  liegulations  of  the  Treasury, 
Tula  Inspectors,  edition  of  1857,  p,  343)  as  bearing  upon  the 
legal  effect  of  the  presence  of  an  inspector  of  customs  to  transfer 
the  vessel  herself  to  the  custody  of  a  Court  of  the  United  States, 
or  to  prevent  a  levy  thereon  by  the  sheriff     Nor  does  it  appear 
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worth  while  to  extend  this  opinion  in  order  to  determine  the  effi- 
cacy of  the  MarehaFs  presence  on  these  boats  as  compared  with 
that  of  the  inspector  of  customs  shown  in  the  case  of  the  Reindeer. 

The  second  ground  taken  by  the  Supreme  Court  is  sufficient 
for  the  purposes  of  these  cases.  Indeed  the  principle  upon  which 
the  decision  rests  is  broad  enough  to  cover  not  only  cases  of  a 
collusive  levy  by  the  sherift,  but  also  cases  where  the  levy  is  found 
to  be  fraudulent  in  law,  as  in  United  Slates  v.  Cunningham^  before 
referred  to,  or  where  the  levy  is  for  any  reason  invalid. 

I  find  therefore  in  the  case  of  the  Reindeer  authority  to 
suppoit  the  jurisdiction  of  the  Court  over  these  boats  upon  another 
ground.  '  For  there  is  little  room  to  doubt  that  the  appointment 
of  Jordan  to  be  receiver  of  these  boats  was  collusive  and  procured  for 
the  sole  purpose  of  defeating  the  jurisdiction  of  the  Court  of  Admir- 
alty. The  time  and  manner  of  procuring  himself  to  be  appointed 
receiver  in  an  action  where  in  reality  he  was  the  only  party  having 
an  interest,  and  the  attending  circumstances,  show  clearly  the 
collusive  not  to  say  fraudulent  nature  of  the  proceedings.  Upon 
the  authority  of  the  Supreme  Court  in  the  case  of  the  Reindeer, 
therefore,  the  claim  of  Jordan  must  be  held  by  this  Court  to  furnish 
no  reason  why  the  causes  should  not  proceed  to  a  final  decree  upon 
the  stipulation  given. 

I  therefore  rest  my  decision  of  the  main  question  in  these 
causes  upon  two  grounds  :  First,  upon  the  ground  that  the  Marshal 
acquired  a  legal  cuetody  of  the  boats  in  advance  of  the  time  when 
Jordan  did  or  could  acquire  the  custody ;  Second,  upon  the  ground 
that  if  Jordan's  possession  were  prior  to  that  of  the  Marshal  it  was 
collusive,  and  for  that  reason  no  obstacle  to  the  jurisdiction  of  this 
Court.  It  may  be  added  that  if  I  entertained  greater  doubts  than 
I  do  respecting  the  law  of  these  cases  it  would  be  a  proper  reason 
for  granting  the  motion  of  the  libellants  t6  enforce  the  stipulation, 
that  by  so  doing  the  questions  at  issue  can  be  presented  to  the 
Circuit  Court  upon  appeal,  while  in  case  of  a  refusal  to  enforce  the 
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stipulation  it  might  be  difficult  for  the  libellants  to  obtain  a  review, 
as  the  causes  are  situated. 

In  conclusion  I  ha?e  onlj  to  saj .  that  if  the  method  here 
adopted  for  the  purpose  of  defeating  the  libellants'  lien  be  success- 
ful, it  is  plain  to  see  that  it  lies  in  the  power,  not  only  of  every 
State  Court,  but  of  every  constable,  to  prevent  the  enforcement  of 
any  maritime  lien,  and  so  effectually  destroy  it.  All  that  will  be 
necessary  is  that  the  ship-owner  procure  some  constable,  having  au 
execution  agninst  some  third  person,  to  seize  his  ship  as  the  property 
of  such  person. 

Nay,  more,  the  way  is  made  easy  to  defeat  the  jurisdiction  of 
the  United  States  in  all  cases  of  proceedings  in  rem.  The  appoint- 
ment of  a  receiver  for  a  distillery  or  a  sheriff's  levy  upon  an  illicit 
still,  will  effectually  prevent  the  enforcement  of  the  Revenue  Laws. 
Until  better  instructed  I  must  decline  to  believe  that  either  justice 
or  expediency  requires  the  establishment  of  such  a  method  of 
defeating  actions  in  rem. 

Let  decrees  be  entered  upon  the  stipulations  in  these  causes 
for  the  amount  reported  due,  with  interest  and  costs. 


Subsequently  (June.  1877)  the  receiver  applied  to  have  the 
default  taken  against  him  opened,  and  leave  to  answer. 

Benbdigt,  J.  The  application  now  made  in  these  cases  on 
the  part  of  Conrad  N.  Jordan,  Receiver,  to  have  the  default  taken 
against  him  opened,  and  to  be  permitted  now  to  file  an  answer  in 
these  causes,  is  not,  under  the  circumstances,  one  addressed  to  the 
discretion  of  the  Court.  The  omission  to  answer  has  been  so  deli- 
berate, that  the  right  to  answer  to  the  merits  must  be  deemed  to 
have  been  absolutely  waived,  unless  it  be  true,  as  contended  in  behalf 
of  the  applicant,  that,  under  the  circumstances  he  could  not  properly 
be  called  on  to  answer  until  after  a  decision  of  the  Court  upon  the 
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question  whether  such  a  seizure  of  the  vessels  proceeded  .against  had 
been  made,  as  would,  in  the  opinion  of  the  Court,  justify  further 
proceedings  in  the  causes.  The  contention  is,  that,  after  giving  the 
stipulation  in  accordance  with  the  order  of  Judge  Blatchford,  an 
answer  to  the  merits,  without  a  previous  determination  that  the 
Marshal  had  the  vessels  in  custody,  would  have  waived  the  right  to 
question  the  Marshal's  custody,  and,  consequently,  that  no  answer 
could  be  called  for  until  now. 

The  action  taken  by  Judge  Blatchtord,  which  resulted  in  the 
order  of  August  6th,  1875,  was  equivalent  to  a  determination  that 
the  question  of  the  Marshal's  custody  would  not  be  passed  on  upon 
a  summary  application,  but  that,  if  the  applicant  desired  to  avail 
himself  of  the  84th  Admiralty  Rule,  he  could  raise  that  question 
under  the  Rule,  and  would  not  waive  the  right  to  raise  that  question 
by  giving  the  stipulation  required. 

That  determination  has  not  since  been  open  to  be  re-examined, 
and  has  not  been  intended  to  be  reviewed,  although,  when  a  hearing 
upon  the  petition  was  subsequently  pressed,  the  petition  was  dismissed 
upon  the  ground,  that,  as  the  petitioner  had,  since  filing  his  petition, 
acquired  the  undisputed  possession  of  the  vessels,  an  application  for 
an  order  directing  the  delivery  to  him  was  vain.  The  right  to 
answer  in  the  cause  was  not  then  denied.  On  the  contrary,  a  new 
opportunity  co  answer  was  given  by  a  subsequent  and  special  order  ; 
and,  when  that  oppoi  tunity  to  answer  was  not  availed  of,  it  was  still 
held,  upon  the  motion  for  a  decree  upon  the  stipulation,  that  the 
giving  of  the  stipulation,  under  the  circumstances,  did  not  waive  the 
right  to  raise  the  question  of  the  Marshal's  custody,  upon  that 
motion. 

After  such  proceedings  had,  it  is  not  open  to  the  applicant  to 
say  that  he  could  not  answer  without  waiving  the  question  of  the 
Marshal's  custody,  and,  therefore,  is  now,  for  the  first  time,  in  a 
position  where  he  can  answer.  On  the  contrary,  he  must  be  held 
to  have  formally  waived  the  right  to  raise  any  question  in  the  case, 


MAY,  187t.  i4d 


The  Ferryboats  Roslyn  and  Midland. 


save  only  the  question  of  the  Marshal's  custody.     A  waiver  so 
formally  made  is  beyond  the  power  of  the  Court  to  disregard. 

It  has  been  suggested  here,  that,  if  the  de&ult  be  allowed  to 
stand,  it  will  be  urged  by  the  libellants  in  the  appellate  Court,  that 
the  applicant  has  no  right  to  a  review  of  the  determination  made  by 
this  Court  upon  the  motion  for  a  decree  upon  the  stipulation.  If 
any  foundation  for  the  suggestion  existed,  it  would  go  &r  to  justify 
some  stretching^  of  the  law,  so  as  to  permit  the  opening  of  the  de- 
fault to  be  treated  as  a  question  of  discretion,  and  to  require  the 
opening  of  the  default,  in  order  to  preserve  the  right  of  review. 
But  the  suggestion  appears  to  be  without  foundation.  I  can  see  no 
possible  ground  for  doubting  that  the  appellate  Court  will,  upon  an 
appeal,  have  full  power  to  re-examine  the  question  of  the  Marshal's 
custody;  and  that  is  the  only  question  that  the  applicant  has  cared 
until  now  to  have  adjudicated. 

Furthermore,  the  libellants,  upon  this  motion,  have  in  a  posi- 
tive and  formal  manner,  conceded  the  applicant's  right  to  a  review 
of  that  question  upon  appeal ;  and  that  admission  may  properly  be 
taken  as,  in  part,  the  foundation  of  the  Court's  action  in  denying 
the  present  motion,  which,  as  before  said,  has  not  been  considered 
as  addressed  to  the  discretion  of  the  Court,  and  is  not  here  disposed 
of  as  such ;  but  the  order  asked  for  is  denied  as  being  beyond  the 
power  of  the  Court,  under  the  circumstances. 
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Pbior  Execution. — LifVY. — Sale. — Title  of  Assignee. 

An  execution  in  the  hands  of  a  sheriff,  in  New  York,  at  the  time  a  petition  in 
voluntary  bankruptcy  is  filed  there,  binds  the  leviable  personal  property  of 
the  bankrupt,  as  against  any  title  to  it  which  the  assignee  in  bankruptcy 
can  acquire,  and  although  no  levy  was  made  on  the  property,  under  such 
execution,  before  such  petition  was  filed. 

In  such  a  case,  the  sheriff  will  not  be  allowed  to  take  the  property,  if  the 
assignee  in  bankruptcy  has  it,  but  the  latter  will  be  directed  to  sell  it  sepa- 
rately, leaving  the  execution  creditor  to  apply  to  the  Court  in  respect  to  the 
proceeds. 

Blatchford,  J.  On  the  11th  of  October,  1876,  one  McCord 
recovered  a  judgment  against  the  bankrupt  in  the  Supreme  Court 
of  New  York,  for  the  sum  of  $2,954  20  gold  and  $499  48  currency. 
On  the  14th  ot  October  an  execution  on  such  judgment  was  placed 
in  the  hands  of  the  sheriff  of  the  City  and  County  of  New  York. 
The  bankrupt  owned,  at  the  time,  certain  wooden  ware,  which  was 
stored  in  the  cellar  of  a  building  No.  54  Maiden  Lane,  in  the  city 
of  New  York.  The  sheriff  did  not  levy  or  attempt  to  levy  on  such 
wooden  ware,  nor  did  he  know  of  its  existence,  nor  did  he  enter  the 
building  in  which  it  was.  On  the  19th  of  October,  i  the  bankrupt 
filed  a  voluntary  petition  in  bankruptcy  in  this  Court.  In  the 
schedule  of  the  bankrupt's  personal  property,  annexed  to  such  peti- 
tion, the  fact  was  stated  that  there  was  wooden  ware  belonging  to 
the  bankrupt  at  54  Maiden  Lane.  The  sheriff  now  presents  to 
this  Court  a  petition  setting  forth  the  foregoing  facts  and  claiming 
that  the  execution  became  and  was  and  is  a  lien  upon  all  of  the 
aforesaid  property,  from  the  time  of  the  delivery  of  the  execution  to 
him  service,  as  against  the  debtor  and  his  assignee  in  bankruptcy, 
and  that  the  sheriff  is  entitled  to  take  said  property  and  sell  it  and 
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applj  the  proceeds  upon  the  execution,  and  praying  that  this  Court 
will  make  an  order  acknowledging  said  lien  and  authorizing  the 
sheriff  to  take  said  property  under  the  execution  and  sell  it  and 
apply  the  proceeds,  us  &r  as  they  will  go,  to  the  satisfietction  of  the 
execution.  The  assignee  in  bankruptcy  resists  the  application,  on 
the  ground  that,  as  the  sheriff  made  no  actual  levy  on  the  property 
before  the  petition  in  bankruptcy  was  filed,  the  sheriff  has  no  lien 
on  it  by  virtue  of  the  execution  and  no  claim  to  any  priority  in  pay- 
ment out  of  its  proceeds. 

The  statutes  of  New  York  (2  R,  S,  865, 366,  ^^  13, 14, 17,) 
provide  as  follows  :  ^^§  18.  Whenever  an  execution  shall  be  issued 
against  the  property  of  any  person,  his  goods  and  chattels,  'Situated 
within  the  jurisdiction  of  the  officer  to  whom  such  execution  shall 
be  delivered,  shall  be  bound  only  from  the  time  of  the  delivery  of 
the  same  to  be  executed."  '^  ^  14.  If  there  be  several  executions 
issued  out  of  a  Court  of  record  against  the  same  defendant,  that 
which  shall  have  been  first  delivered  to  an  officer  to  be  executed 
shall  have  preference,  notwithstanding  a  levy  may  be  first  made 
under  another  execution  ;  but  if  a  levy  and  sale  of  any  goods  and 
chattels  shall  have  been  made  under  such  other  execution,  before 
an  actual  levy  under  the  execution  first  delivered,  such  goods  and 
chattels  shall  not  be  levied  upon  or  sold  by  virtue  of  such  first 
execution."  '^  ^  17.  The  title  of  any  purchaser  in  good  faith,  of 
any  goods  or  chattels,  acquired  prior  to  the  actual  levy  of  any  exe- 
cution, without  notice  of  such  execution  being  issued,  shall  not  be 
divested  by  the  &ct  that  such  execution  had  been  delivered  to  an 
officer  to  be  executed,  before  such  purchase  was  made."  These 
statutory  provisions  have  been  construed  by  the  Courts  of  New 
York.  In  Slade  v.  Van  Vechten  (11  Paige^  21)  it  was  held, 
that  where  an  execution  is  in  the  hands  of  the  sheriff  at  the  time  of 
a  general  assignment  of  the  property  of  the  defendant  in  the  execu- 
tion for  the  payment  of  his  debts,  the  lien  of  the  execution  upon  the 
personal  property  liable  to  seizure  and  sale  thereon  is  paramount  to 
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the  title  fit  the  general  assignee ;  and  that  the  general  assignee  is 
not  a  bona  Jide  furchneer  within  the  meaning  of  the  faregoing  pro- 
visions which  protects  the  title  of  bona  fide  purchasers  who  have 
purchased  between  the  delivery  of  the  execution  to  the  sheriff  and 
an  actual  levy  upon  the  property.  To  enable  a  subsequent  pur- 
ciiaser  or  assignee  of  the  debtor's  property  to  overreach  the  prior 
legal  lien  of  the  execution  thereon,  before  levy,  and  to  protect  his  title 
under  section  17  of  the  statute,  he  must  show  that  he  is  a  bona  fide 
purchaser  without  notice,  within  the  intent  and  meaning  of  said 
section.  A  subsequent  purchaser,  who  obtains  the  legal  title  to 
property  merely  in  satisfaction  of  a  pre-existing  indebtedness,  is 
not  entitled  to  protection,  as  being  a  bona  fide  purchaser  who  has' 
no  notice  of  a  prior  lien  on  the  property.  (^Ray  v.  Birdseye^  5, 
Denio,  625.)  See,  also,  Roth  v.  Wells,  29,  N.  Y.,  489,  490  ; 
Williams  V.  SheUy,  87  /cf.,  875.) 

Under  the  statute  of  New  York,  the  goods  and  chattels  of  this 
dector,  situated  within  the  jurisdiction  of  the  sheriff,  were  bound 
as  against  the  debtor,  from  the  time  of  the  delivery  of  the  execution 
to  the  sheriff  to  be  executed.  They  were  so  bound,  without  any 
levy  being  made  under  the  execution.  This  binding  created  a  lien 
and  was  a  lien.  The  bankruptcy  statute  does  not  invalidate  such 
a  lien,  but  recognizes  and.  allows  it  (^^  5066,  5075.(  The  bank- 
rupt's goods  and  chattels  passed  into  the  hands  of  the  assignee  in 
bankruptcy  subject  to  this  lien.  He  took  them  as  security  for  the 
precedent  debts  of  the  general  cieditors  of  the  bankrupt,  and  not  as 
a  purchaser  of  them  in  good  faith  without  notice  of  the  issuing  of  the 
execution.  He  took  no  greater  title  in  them  than  the  bankrupt 
had  at  the  time  the  petition  in  bankruptcy  was  filed,  and  th  it  was 
a  title  subject  to  the  lien  of  the  execution.  Under  ^^  5044,  5046 
and  5047  of  the  statute  he  took  '^  the  like"  rights  and  remedies 
which  the  bankrupt  had  when  the  proceedings  in  bankruptcy  were 
commenced,  but  no  greater  rights  or  remedies. 


May,  1877.  147 


In  the  Matter  of  John  B.  Paine,  ^^Bankrupt. 


I  am  referred  to  the  case  of  In  re  TiUs  (11  Nat,  Bkcy, 
Reg,,  214)  as  holding  a  contrary  view.  The  point  of  that  deci- 
sion is,  that  the  seizure  of  the  goods  of  an  execution  defendant  by 
the  United  States  marshal,  under  a  warrant  of  seizure  on  an  adju- 
dication in  bankruptcy  on  a  creditor's  petition,  is  such  nn  execution 
of  process  as  will  divest  the  lien  of  a  prior  unlevied  execution.  The 
case  arose  in  Missouri  and  was  decided  according  to  the  statutes  of 
Missouri  and  their  interpretation  by  the  State  Courts  of  Missouri.  It 
was  held,  that  the  law  of  Missouri  was,  that  where  there  were  two 
executions,  the  later  one,  if  there  was  a  levy  under  it,  gave  to  it 
priority  over  an  earlier  one,  under  which  no  levy  was  miide  till 
after  the  levy  under  the  later  one ;  that  the  delivery  of  an  execu- 
tion to  the  sheriff  gave  a  lien  which  bound  the  debtor's  goods  in  the 
hands  of  the  debtor,  and  of  any  one  to  whom  he  might  voluntarily 
convey  them,  but  such  lien  would  bind  neither  the  goods  nor  their 
proceeds  in  the  hands  of  an  officer  who  had  seized  them  under  pro- 
cess firom  a  Court  of  competent  jurisdiction  at  the  instance  of  an- 
other creditor;  and  that  a  seizure  of  the  goods  by  the  marshal  under 
a  warrant  in  involuntary  bankruptcy,  after  adjudication,  had  the 
same  efiect  as  the  levy  of  an  execution,  to  divest  the  lien  of  a  prior 
unlevied  execution. 

In  the  case  now  under  consideratipn  not  only  was  the  adjudica- 
tion of  bankruptcy  made  on  a  voluntary  petition,  but  the  statute  of 
New  York,  before  cited,  (^14,)  differs  entirely  tcom  the  law  of 
Missouri,  for  it  expressly  provides,  that,  '4f  there  be  several  execu- 
tions issued  out  of  a  Court  of  record  against  the  same  defendant,  that 
which  shall  have  been  first  delivered  to  an  officer  to  be  executed, 
shall  have  preference,  notwithstanding  a  levy  may  be  first  made 
under  another  execution."  Therefore  if  an  adjudication  on  a 
petition  in  voluntary  bankruptcy,  or  an  assignment  following  such 
adjudication,  could  be  regarded  as  equivalent  to  the  issuing  and  levy 
of  a  second  execution,  the  first  execution  would,  under  the  statute 
of  New  York,  have  preference.  The  execution  in  this  case  secured, 
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therefore,  a  lien  which  the  laws  of  New  York  would  enforce,  not- 
withstanding the  goods  should  have  been  afterwards  seized  under  a 
later  execution  from  a  Court  of  record.  The  bankruptcy  proceed- 
ings can  have  jio  greater  force  or  effect  than  a  levjr  under  such  later 
execution  would  have;  and,  therefore,  the  lien  of  the  execution  in 
this  case  is  one  which  must  be  allowed  in  tho  bankruptcy  proceed- 
ings. 

The  case  of  In  re  Weeks  (2  Bissell,  259,)  is  very  much  like 
the  present  one,  and  the  decision  there  was  in  accordance  with  the 
views  I  have  expressed.  The  petition  in  that  case  was  one  in 
voluntary  bankruptcy,  and  the  statute  of  Illinois  was  like  the  New 
York  statute  and  different  from  the  Missouri  statute. 

In  the  case  of //i  re  Rust,  (1  iV.  Y.  L^al  Observer,  326,) 
it  was  held,  in  the  Northern*^District  of  New  York,  under  the 
bankruptcy  Act  of  1842,  that  the  mere  delivery  of  an  execution  to 
the  sheriff  did  not  give  to  the  judgment  creditor  a  lien  which  would 
prevail  over  the  title  acquired  by  the  assignee  in  bankruptcy  to  the 
personal  effects  of  tho  defendant  in  the  execution,  under  a  decree  of 
bankruptcy  against  him.  The  case  was  one  in  involuntary  bank- 
ruptcy. 

But,  while  the  lien  of  the  creditor  by  virtue  of  the  execution 
will  be  acknowledged,  it  is  not  proper  that  the  sheriff  should  be 
allowed  to  take  or  sell  the  goods.  He  never  made  any  levy  on 
them  or  acquired  any  property  in  them.  The  goods  must  be  sold 
by  the  assignee  separately  from  other  goods,  and  then  the  execution 
creditor  can  make  such  application  to  this  Court  in  respect  to  the 
proceeds  as  he  shall  be  advised. 

Vnnderpoelj  Green  ^  Cuming,  for  the  sheriff. 
E,  Bartlett,  for  the  assignee. 
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Priority  of  Debt  to  State. — Composition. — Adjudication. 

A  judgment  recovered  by  the  people  of  the  State  of  New  York  against  a 
surety  in  a  l)ail  bond  given  for  the  appearance  of  a  person  indicted  for  a 
crime,  is  a  debt  to  the  State,  entitled  to  a  priority  in  payment  in  full  out 
of  the  assets  of  a  debtor  who  flies  a  petition  in  voluntary  bankruptcy,  and, 
without  being  adjudged  a  bankrupt,  institutes  proceedings  for  a  composition. 

But  payment  in  full  of  the  judgment  by  the  debtor  otherwise  than  out  of  his 
assets  will  not  be  made  a  condition  precedent  to  the  paying  anything  to  a 
general  creditor,  under  the  composition. 

The  State  is  entitled  to  have  the  debtor  adjudged  a  bankrupt,  and  to  proceed 
to  realize  his  assets  for  application  on  the  judgment. 

Blatchford,  J.  On  the  29th  of  January,  1877,  John  F. 
Chamberlin  filed  a  voluntary  petition  in  bankruptcy  in  this  Court. 
In  his  schedules  to  such  petition,  he  set  forth  as  a  debt  to  be  paid 
in  full,  or  entitled  to  priority,  under  the  statute,  the  following : 
**Nan)e  of  creditor — The  People  of  the  State  of  New  York  ;  resi- 
dence and  occupation — Charles  S.  Fairchild.  Attorney  General  of 
the  State  of  New  York,  Albany,  New  York;  amount — $10  000; 
contracted  in  the  year  1874,  at  the  city  of  New  York;  debt  as 
surety  on  two  bail  bonds  for  Willi  im  Hennes^y  Cook — judgment 
recovered  on  the  said  two  bonds,  on  the  18th  May,  1874,  for 
$5000  on  each  bond — said  bonds  were  made  by  the  said  Cook  as 
principal  and  the  petitioner  as  suiety.''  He  did  not  set  forth  any 
creditor  as  holding  securities.  By  his  schedules  his  creditors  were 
87  in  number  and  his  debts  amounted  tor  $248,330  28,  while  his 
assets  consisted  of  clothing  of  the  value  of  $185  and  131  shares  of 
the  capital  stock  of  three  corporations,  of  the  nominal  value  of 
$18,100.     On  such  petition,  the  petitioner  has  never  been  ad- 
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judicatcd  a  bankrapt.  On  the  same  29th  of  January,  he  presented 
to  this  Court  a  petition,  proposing  a  composition  to  his  creditors  of 
one  per  cent,  of  his  indebtedness,  to  be  paid  in  money  within  ten 
days  after  the  final  order  on  composition.  The  proper  proceedings 
were  had,  and  the  composition  was  confirmed  by  60  of  the  creditors, 
representing  debts  amounting  to  $170,944.01.  The  said  debt  to  the 
People  ot  the  State  of  New  York  was  not  proved  at  the  first  meet- 
ing of  creditors  on  the  composition.  In  the  statement  of  assets 
presented  to  tliat  meeting,  the  only  assets  set  forth  are  the  said 
shares  of  stock,  and  it  is  stated  therein  that  none  of  them  are  of  any 
real  value.  All  of  the  60  creditors  except  one  (whose  debt  was 
$2«.0)  appeared  and  signed  by  the  same  person  as  their  attorney  in 
fact.  At  the  second  meeting  of  creditors  on  the  composition,  the- 
Attorney-General  of  the  State  of  New  York  filed,  in  behalf  of 
the  People  of  the  State  of  New  York,  a  proof  of  the  said 
debt  for  $10,000  on  the  said  two  judgmenis,  as  a  debt  due  to  the 
People  of  the  State  of  New  York.  The  proof  was  not  objected  to. 
On  the  application  to  the  Court  for  the  confirmation  of  the  composi- 
tion, the  Attorney-General  applies  to  the  Court  for  an  order  that 
the  People  of  the  i5tate  of  New  York  be  paid  the  amounts  due  on 
the  said  two  judgments  in  full,  before  the  proposed  compromise  is 
carried  out,  or  that  the  compromise  be  subject  to  the  said  debts. 

The  composition  st^itute  provides,  that  every  composition  shall, 
^'subject  to  priorities  declared  in  said  Act,  provide  for  a  j)ro  rata 
pa>  ment  or  satisfaction^  in  money,  to  the  creditors  of  such  debtor, 
in  proportion  to  the  amount  of  their  unsecured  debts  in  respect  to 
which  any  such  security  shall  have  been  duly  surrendered  and 
given  up."  The  priorities  referred  to  are  those  provided  for  in 
%  5,101  of  the  Revised  Statutes,  which  enacts,  that,  *Mn  the  order 
for  a  dividend,  the  following  claims  shall  be  entitled  to  priority, 
and  to  be  first  paid  in  full,  in  the  following  order  :"  The  third  in 
the  list  is  this  :  '*  All  debts  due  to  the  State  in  which  the  proceed- 
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ings  in  bankruptcy  are  pending,  and  all  taxes  and  aseessments  made 
ander  the  laws  thereof" 

It  is  contended  for  the  State,  that  the  proper  construction  of 
the  composition  statute  is,  that  a  debt  due  to  the  State  must 
be  paid  in  full  before  anything  can  be  paid  to  any  general 
creditor  under  the  composition.  The  priority  secured  by  <^  5,101 
is  priority  in  payment  out  of  the  assets  of  the  bankrupt,  priority 
in  the  division  of  the  proceeds  of  such  assets.  Such  proceeds 
are  to  be  devoted  towards  paying  the  preferred  claims,  and  in 
full,  if  sufficient,  in  the  order  designated,  before  the  general 
creditors  can  receive  anything  out  of  such  proceeds.  This 
priority  is  preserved  by  the  composition  statute.  But  there  is 
nothing  more  given  to  the  preferred  creditor.  He  can  only  have, 
under  the  composition  statute,  a  priority  in  payment  out  of  what 
assets  the  debtor  has  which  would  go  to  his  assignee  in  bankruptcy. 
The  statute  does  not  give  him  more  than  such  priority.  It  does  not 
impose  on  the  debtor,  as  a  condition  precedent  to  a  composition,  that 
he  shall  pay  in  full  all  the  claims  which,  under  ^5,101.  are  entitled 
to  priority. 

If  the  debtor  in  this  case  has  any  assets,  those  assets  must  be 
devoted  by  him  to  the  payment  of  the  debts  which  are  declared  by 
^  5101  to  be  entitled  to  priority,  before  any  part  of  such  assets 
can  be  devoted  to  paying  any  part  of  the  composition  to  the  general 
creditors.  So  far  as  now  appears,  the  assets  set  forth  by  the  debtor 
have  no  value,  and  the  money  wherewith  the  composition  will  be 
paid,  if  paid,  is  to  come  from  some  source  otiier  than  any  assets 
which  would  go  to  an  assignee  in  bankruptcy  in  this  proceeding. 
Yet,  if  the  debt  to  the  State  is  a  preferred  debt,  the  State  is  en- 
titled to  have  those  assets  so  administered  that  they  will  be  applied 
towards  paying  its  debt,  and  is  entitled  to  have  the  debtor  adju- 
dicated a  bankrupt,  and  to  have  an  assignee  appointed.  So,  also, 
if  there  be  other  assets  of  the  debtor,  not  yet  disclosed.  To  this 
end  the  State  is  entitled  to  examine  the  debtor  in  the  composition 
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proceediogs,  and  also  to  examine  witneaaes,  to  show  that  the  debtor 
hsis  other  assets.  This  is  necessary,  to  enable  the  Court  to  determine 
iKhether  the  composition  ^Ms  for  the  best  interest  of  all  concerned," 
including  the  State,  and  the  examination  may  now  be  had.  If  it 
should  turn  out  that  the  debtor  has  no  assets  of  any  value,  the  fact 
that  the  State  would  be  entitled  to  priority  in  payment  out  of  the 
assets,  if  there  were  any,  will  be  no  impidcment  to  the  confirming 
of  the  composition ;  and  the  composition,  if  confirmed,  will  bind  the 
State  equally  with  other  creditors  whom  it  will  bind.  If  it  should 
tuTn  out  that  there  are  assets  of  value,  the  State  will  be  enabled  to 
take  measures  to  secure  its  priority  in  respect  to  such  assets,  while 
the  question  of  confirming  the  composition  will  remain  to  be  de- 
termined. 

It  is  contended,  for  the  debtor,  that  the  debts  in  this  case  are 
not  due  to  the  State, '  although  the  judgments  are  in  &vor  of  the 
People  of  the  State,  because,  under  some  provisions  of  the  Stat  e 
statutes,  the  money,  when  collected,  may  go  into  the  treasury  of 
the  county  of  New  York.  But,  neither  the  County  of  New  York, 
nor  its  county  treasurer,  nor  its  treasury,  is  the  creditor.  The 
State  is  the  creditor.  The  State  may  direct  what  shall  be  done 
with  the  money,  when  collected.  It  may  do  so,  in  advance  of  the 
collection,  or  it  may  make  such  disposition  of  the  money,  as  it 
pleases,  after  the  collection.  Until  the  money  is  collected,  the 
debt  is  the  property  of  the  State  and  the  money  is  due  to  the  State. 
Any  and  all  laws  now  in  force  in  regard  to  the  disposition  of  the 
money  when  collected  may  be  repealed  before  the  money  is  col- 
lected, and  a  new  law  be  before  that  time  enacted,  directing  that 
the  money  be  paid  into  the  State  treasury.  The  State  is  the  real 
creditor,  having  supreme  control  over  the  debt,  and  the  right  to  say 
what  shall  be  done  with  its  own  property.  The  bonds  on  which 
the  payments  were  recovered  were  given  in  the  course  of  the 
acministration  of  the  crimir.al  laws  of  the  State,  as  security  for  the 
appearance  of  an  indicted  person  to  answer  to  the  indictments.     A 
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decision  that  judgments  in  the  name  of  the  State  on  such  bonds  are 
debts  due  to  the  State,  does  not  necessarily  require  a  decision  that 
other  bonds  to  the  People  of  the  State,  in  respect  to  matters  not 
exclusively  of  public  concern,  but  really  to  secure  private  rights, 
where  the  State  is  not  the  real  creditor,  but  only  the  nominal  cre- 
ditor for  the  use  of  the  real  creditor,  create  debts  due  to  the  State, 
within  §  5,101. 

The  proof  of  debt  filed  by  the  District  Attorney  of  the  city 
and  county  of  New  York  on  these  judgments,  being  shown  to  have 
been  filed  under  a  misapprehension  and  in  ignorance  of  the  fact 
that  one  bad  been  previously  filed  by  the  Attorney  General,  may 
be  withdrawn. 

The  question  as  to  the  constitutionality  of  the  provisions  for 
composition  is  disposed  of  by  the  decisii)ns  of  this  Court  and  of  the 
Circuit  Court  for  this  District  in  In  re  Reiman^  (7  Benedict^  455 

and  12  Blatchf.  C.  C,  /J.,  562.) 

• 

P.  B.  Oliiey,  for  the  Sttate. 

L.  H.  Arnold^  Jr,^  for  the  debtor. 
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MAY,  1877. 

THE  UNITED  STATES  r.  HORATIO  P.  ALLEN. 

ScooBssioN  Tax. — Legatee  not  liable  in  personait. 

By  the  will  of  H.,  his  executors  were  directed  to  apply  the  income  of  a  legacy 
to  the  use  of  his  cousin,  F.,  and  on  the  death  of  F.  to  pay  the  legacy,  which 
amounted  to  $10,000,  to  such  person  as  F.  might  appoint.  The  legacy  was 
taxed,  as  though  payable  instanter  to  F.,  the  sum  of  $300,  under  sub-divis- 
ion 3,  §111,  Act  of  July  1st,  1882.  F.  died,  and  appointed  the  defendant,  A., 
a  stranger  in  blood  to  H.  and  to  F.,  as  the  person  to  receive  the  legacy, 
and  A.  received  the  same.  More  than  six  years  afterwards  suit  was  brought 
by  tlie  Unite'l  States,  in  p^.raonani,  ao^iinst  A.,  to  recover  ftBOO,  claimed  to 
be  due  to  the  United  States  from  him  as  a  tax  on  the  legacy : 

Held,  That  §§  111  and  112  of  the  Act  of  1862,  so  far  as  they  impose  a  tax  in 
personam^  impose  it  only  on  the  executor  or  trustee  and  not  on  the  legatee 
or  cestui  que  trust. 

That,  as  it  is  not  provided  that  a  suit  shall  lie  against  the  legatee  in  personam^ 
to  recover  the  tax,  cut  that  proceedings  in  the  nature  of  proceedings  in  rem 
shall  be  brought  to  enforce  and  realize  the  lien  on  the  property  of  the 
deceased,  judgment  must  be  entered  for  the  defendant. 

Blatchford,  J.  '  This  suit  has  been  tried  by  the  Court  on  an 
agreed  written  statement  of  facts.  The  suit  is  an  action  against  the 
defendant,  in  personam.  In  the  complaint,  the  plaintifl^  claim  to 
recover  from  the  defendant  the  sum  of  $600,  with  interest  from  the 
1st  of  April.  1869  The  complaint  alleges,  that,  on  that  day,  the 
defendant  received,  and  became  entitled  to  the  possession  and  enjoy- 
ment of,  a  legacy  of  $10,000,  under  the  last  will  of  one  Harsen, 
theretofore  deceased,  upon  which  the  tax  imposed  by  law  upon  legacies 
has  not  been  paid ;  that  the  defendant  was  a  stranger  in  blood  to 
Harsen ;  and  that  thereupon,  by  force  of  the  statute,  there  became 
due  and  payable  from  the  defendant  to  the  plaintiffs  a  duty  or  tax 
at  the  rate  of  $6  for  every  $100  of  the  amount  of  said  legacy,  to 
wit   the  sum  of  $600.     Harsen  died  December  31st,  1862,  leav- 
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ing  a  will,  which  was  admitted  to  probate  February  8rd,  1863.  In 
bis  will  he  directed  his  executors  to  invest  the  sum  of  $10,000,  and 
apply  the  income  thereof  to  the  use  of  his  cousin,  one  Fay,  and  on 
her  death  to  pay  over  the  said  sum  of  $10,000  to  such  person  or 
persons  as  she  might  appoint,  to  which  person  or  persons  he  gave 
and  bequeathed  the  said  sum  of  $10,000.  The  legacy  was  taxed 
as  though  payable  bistanter  to  Fay,  and,  on  the  11th  of  February, 
1864,  the  executors  of  Harsen  paid  to  the  United  States  thereon,  as 
such  tax,  the  sum  of  $300,  being  the  full  tax  on  the  entire  amount  of 
$10,000,  under  subdivision  3  of  section  111  of  the  Act  of  July  1st, 
1862,  (12  {7.  iS.  Stat,  at  Large,  485,)  according  to  the  relationship 
of  Fay  to  Harsen,  which  was  that  of  a  cousin.  The  executors  de- 
ducted the  $300  from  the  $10,000  and  invested  the  balance, 
$9,700.  Fay  died  April  10th,  1869.  By  her  will,  which  was 
proved  September  28th,  1869,  she  appointed  the  defendant,  who 
was  a  stranger  in  blood  to  Harsen  and  to  her,  as  the  person  to 
receive  said  legacy,  and,  on  October  1st,  1869,  the  $9,700  was  paid 
over  to  him. 

The  amwer  of  the  defendant  insists  that  neither  as  a  legatee 
under  the  will  of  Harsen,  nor  as  the  receiver  of  the  money  or  cf  the 
legacy,  did  he  become  liable  to  pay  any  duty  or  tax  thereon,  nor 
did  there,  by  force  of  any  statute  of  the  United  States,  become  due 
or  payable  from  him  to  the  United  States  any  duty  or  tax  what- 
soever. 

By  section  111  of  the  Act  of  1862,  it  is  provided,  *'  that  any 
person  or  persons  having  in  charge  or  trust,  as  administrators, 
executors  or  trustees,  of  any  legacies  or  distributive  shares  arising 
from  personal  property,  of  any  kind  whatsoever,  where  the  whole 
amount  of  such  personal  property,  as  aforesaid,  shall  exceed  tlie 
sum  of  one  thousand  dollars  in  actual  value,  passing  from  any  per- 
son who  may  die,  after  the  passage  of  this  Act.  possessed  of  such 
property,  either  by  will  or  by  the  intestate  laws  of  any  State  or 
territory,  shall  be,  and  hereby  are.  made  subject  to  a  duty  or  tax, 
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to  be  paid  to  the  United  States,  as  follows,  that  is  to  817  i  *  *  * 
Third.  Where  the  person  or  persons  entitled  to  any  beneficial 
interest  in  such  property  shall  be  "^  "^^  ^  a  descendant  of  a 
brother  or  sister  of  the  father  or  mother  of  the  person  who  died 
possessed  as  aforesaid,  at  and  after  the  rate  of  three  dollars  for  each 
and  every  hundred  dollars  of  the  clear  value  of  such  interest.  *  *  ^ 
Fifth.  Where  the  person  or  persons  entitled  to  any  beneficial 
interest  in  such  property  *  *  *  shall  b3  a  stranger  in  blood 
to  the  person  who  died  possessed  as  aforesaid  =^  ^^  =^  at  and 
after  the  rate  of  five  dollars  for  each  and  every  hundred  dollars  of 
the  clear  value  of  such  interest.''  Section  112  of  the  same  Act 
provides,  ^'  that  the  tax  or  duty  aforesaid  shall  be  a  lien  and  charge 
u;  on  the  property  of  every  person  who  may  die  as  aforesaid,  until 
the  same  shall  be  fully  paid  to  and  discharged  by  the  United  States ;" 
that  ^^  every  executor,  administrator  or  other  person  who  may  take 
the  burden  or  trust  of  administration  upon  such  property  shall,  after 
taking  such  burden  or  trust,  and  before'*  distributing  any  portion  of 
such  property  to  legatees,  pay  to  the  proper  collector  the  amount  of 
such  duty  or  tax,  and  make  to  the  assistan:)  assessor  a  sworn  state- 
ment of  the  amount  of  such  property,  and  of  the  amount  of  duty 
thereon,  which  statement  shall  contain  the  names  of  each  and  every 
person  entitled  to  any  beneficial  interest  therein,  together  with  the 
clear  value  of  such  interest,  and  shall  be  delivered  by  the  assistant 
assessor  to  the  collector ;  and  that,  on  such  payment  and  delivery  of 
statement,  the  collector  shall  grant  to  such  person  paying  such  duty 
or  tax  a  receipt  for  the  same,  which  '*  shall  be  sufficient  evidence 
to  entitle  the  person  who  paid  such  duty  or  tax,  as  having  taken  the 
burden  or  trust  of  administering  such  property  or  personal  estate, 
to  be  allowed  for  such  payment  by  the  person  or  persons  entitled  to 
the  beneficial  interest  in  respect  to  which  such  tax  or  duty  was  paid, 
and  such  person  administering  such  property  or  personal  estate  shall 
be  credited  and  allowed  such  payment  by  every  tribunal  which,  by 
the  laws  pf  any  State  or  territory,  is  or  may  be  empowered  to 
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decide  upon  and  settle  the  accounts  of  executors."  The  same  sec- 
tion then  goes  on  to  pro\ide,  that,  if  ^^  such  person  who  has  taken  the 
burden  or  trust  of  administering  upon  any  such  property  or  perso- 
nal estate"  shall  refuse  or  neglect  to  pay  such  tax  or  to  deliver 
such  sworn  statement  or  shall  deliver  a  false  statement  as  to  lega- 
cies or  names  or  relationship,  or  shall  not  truly  set  forth  therein 
the  clear  value  of  such  beneficial  interest,  "the  proper  oflScer  of  the 
United  States  shall  commence  such  proceedings  in  law  or  equity, 
before  any  Court  of  the  United  States,  as  may  be  proper  and  neces- 
sary to  enforce  and  realize  the  lien  or  charge  upon  such  property  or 
personal  estate,  or  any  part  thereof,  for  which  such  tax  or  duty  has 
not  been  tri/ly  and  justly  paid.  Under  such  proceedings  the  rate 
of  duty  or  tax  enforced  shall  be  the  highest  rate  imposed  or 
assessed  by  this  Act.  and  shall  be  in  the  name  of  the  United  States, 
against  such  person  or  persons  as  may  have  the  actual  or  construc- 
tive custody  or  possession  of  such  property  or  personal  estate,  or 
any  part  thereof,  and  shall  subject  such  property  or  personal  estate, 
or  any  portion  of  the  same,  to  be  sold  upon  the  judgment  or  decree 
of  such  Court,  and  from  the  proceeds  of  such  sale  the  amount  of 
such  tax  or  duty,  together  with  all  costs  and  expenses  of  every  des- 
cription, to  be  allowed  by  such  Court,  shall  be  first  paid,  and  the 
balance,  if  any,  deposited  according  to  the  order  of  such  Court,  to 
be  paid,  under  its  direction,  to  such  person  or  persons  as  shall  estab- 
lish  their  lawful  title  to  the  same." 

These  provisions  of  law,  so  far  as  they  impose  a  tax  in  per- 
sanafn,  impose  it  only  on  the  executor  or  trustee.  They  do  not 
impose  it  on  the  legatee  or  cestui  que  trust.  The  executor  is  made 
subject  to  the  tax,  not  the  legatee.  The  executor  is  to  pay  the  tax, 
not  the  legatee.  The  executor  is  to  make  the  statement,  not  the 
legatee.  The  executor  is  to  receive  the  receipt  from  the  collector, 
not  the  legatee.  If  the  executor  neglects  to  pay  the  tax,  or  to 
deliver  the  statement,  or  violates  the  requirements  of  the  statute,  it 
is  not  provided  that  a  suit  shall  lie  against  the  legatee,  in  personam, 
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to  recover  the  tax,  but  that  there  shall  be  proceedings  to  enforce 
and  realize  the  lien  on  the  property  or  personal  estate  of  the  de- 
ceased. Those  proceedings  are  to  be  in  the  nature  of  proceedings 
in  rem,  to  subject  the  property  of  the  deceased  in  the  bands  of  any 
person  who  may  have  the  custody  or  possession  of  it,  to  sale,  to  pay 
the  tax.  The  present  suit  is  not  a  proceeding  of  that  character.  It 
was  commenced  more  than  six  years  after  the  executors  paid  the 
legacy  to  the  defendant.  There  is  noallegation,  in  the  complaint, 
that  the  defendant  has  the  custody  or  possession  of  any  of  the  prop- 
erty of  the  deceased,  or  of  any  of  the  money  which  was  paid  to  him 
as  and  for  the  legacy.  The  complaint  is  based  on  the  personal 
liability  of  the  defendant,  and  no  such  liability  is  created  by  the 
statute. 

Judgment  must  be  entered  for  the  defendant. 

R.    M.    Sherman^  (Assistant   District   Attorney^   for  the 
plaintiff. 

D.  R.  Jacques  and  H,  P.  Allen,  for  the  defendant. 
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JUNE.  1877. 

THE  STEAMEE  PROPELLER  M.  M.  CALEB. 

Ska m a.n*b  Wages.  — Jurlsdiotion. — Tender.  — Costs. 

D.  was  hired  as  deck  hand  on  a  tug,  at  $80  a  month,  as  he  claimed.  The 
tug  sank  at  a  pier  but  was  raised  again,  and,  after  she  was  raised,  he  worked 
on  board,  in  repairing  her.  Afterwards,  filed  a  libel  against  her  to  recover 
wages  for  the  whole  time.  The  claimants  deposited  in  Court  $24.50  to 
meet  his  claim,  besides  costs,  amounting,  in  all  to  $63.82,  claiming  that  he 
was  only  entitled  to  $20  : 

Heldy  That  D.  was  entitled  to  recover  $15,  for  half  a  month*s  wages. 

That  the  Court  had  no  jurisdiction  in  respect  to  his  claim  for  services  after  the 
boat  sank. 

That  the  libellant  could  withdraw  $15  out  of  the  $6^.82  and  the  rest  of  it 
must  be  returned  to  the  claimants,  and  that  the  libellant  must  pay  the 
claimants'  costs. 

Thb  was  a  libel  by  Edward  J.  Dunn,  for  seaman's  wages.  The 
libellant  alleged  that  he  was  hired  as  deck  hand  on  the  tug,  <m 
November  18th,  1876,  at  $30  a  month  and  found,  that  he  served 
on  board  as  such  till  November  29th,  when  the  tug  sank  at  a  pier, 
and  that  she  was  raised  on  December  9th,  when  he  went  aboard 
again  and  served  till  January  18th,  1877.  He  claimed  to  recover 
$98.75.  The  owners  of  the  tug  alleged  that  the  libellant's  wages 
were  but  $20  a  month  ;  that  he  was  discharged  when  the  boat  sank; 
that,  after  she  was  raised,  he  did  some  work  on  board,  in  repairing 
her,  &c.,  but  not  as  a  seaman ;  that  of  this  part  of  his  claim  the 
Court  had  no  jurisdiction;  and  that  there  was  but  $24.50  due  him 
for  all  his  services.  This  sum,  with  costs,  amounting  to  $63,50, 
in  all,  they  deposited  in  Court. 

Robertson  ^  Robertson^  for  the  libellant. 
Owen  ^  Gray,  for  the  claimants. 
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Blatchford,  J.  The  libellant  is  entitled,  I  think,  to  half  a 
month*s  ^nges  at  $30  a  month.  I  think  the  sinking  of  the  boat 
put  an  end  to  the  contract  for  his  services  as  a  deck  hand,  and  that 
this  Court  has  no  jurisdiction  in  respect  of  the  services  he  rendered 
after  the  boat  sank  and  after  she  was  raised.  I,  therefore  award,  to 
the  libellant  $15.  The  claimants  deposited  in  Court  $24.50,  to 
meet  the  claim  made  in  this  suit,  exclusive  of  costs.  As  the  libel- 
lant refused  to  accept  that  sum,  I  cannot  award  costs  to  the  libel- 
lant. Therefore,  I  cannot  allow  the  libellant  or  his  proctors  to 
withdraw  the  amount  deposited  for  costs.  The  $24.50  was  depo- 
sited under  the  protest  that  the  Court  could  not  take  cognizance  of 
any  claim  for  services  after  the  vessel  sank,  and  the  costs  were  de- 
posited as  costs  proper  to  go  to  the  libellant  only  in  case  the  Court 
held  him  entitled  to  as  much  as  $24.50  for  his  claim.  Out  of  the 
$63.82  in  Court  the  libellant  may  withdraw  $15,  and  he  must  pay 
the  fees  of  the  marshal  and  clerk.  The  rest  of  the  $63.82  will  be 
returned  to  the  claimants,  and  they  must  have  costs  against  the 
libellant. 


JUNE,  1877. 


IN  THE  MATTER  OF  FRANCIS  MANY   AND   JAMES 

MARSHALL,  BANKRUPTS. 

Additional  Allowances  to  Assionbbs. 

Considerations  stated  which  govern  additional  allowances  to  assignees  in  bank- 
ruptcy, under  General  Order  No.  30,  as  amended. 

Blatchford,   J.     A  recent  amendment  to  General   Order 
No.  30,  in  bankruptcy,  provides  as  follows :  **  It  being  found,  that 
in  certain  special  cases,  requiring  great  care  and  exertion  on  the 
part  of  assignees  in  bankruptcy,  the  fees  and  allowances  now  pro- 
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yided  are  iDsufficient,  it  is,  therefore,  hereby  ordered,  that,  in  such 
cases  as  are  above  mentioned,  the  District  Judge  be  and  is  hereby 
authorized,  by  and  with  the  advice  and  concurrence  of  the  Circuit 
Justice  or  Judge,  to  make  such  additional  allowance  to  the  assignee 
or  trustee,  or  to  both  or  either  of  them,  if  there  be  more  than  one, 
as  in  his  judgment  shall  be  a  fair  and  just  compensation  for  his  or 
their  services,  having  regard  to  the  amount  of  assets,  the  amount 
of  labor  required,  and  the  special  circumstances  of  the  case,  and 
that  so  much  of  General  Order  thirty  as  conflicts  herewith  be  re- 
pealed." Under  General  Order  No.  30,  as  it  stood  before  this 
amendment,  all  allowance  to  an  assignee,' as  compensation  for  his 
services,  was  forbidden,  except  that  he  could  have  the  commis- 
sions provided  for  by  section  5,100  of  the  Elevised  Statutes,  on 
mopeys  received  and  paid,  and  certain  items  of  fees  provided  for 
by  General  Order  No.  30,  for  specific  services. 

In  the  present  case  the  assets  are,  in  money,  in  the  hands  of 
the  assignee,  $11,298.57.  The  assignee's  fees  and  allowances, 
including  commissions,  wonld  be  $377.73.  The  assignee  asks  for 
an  additional  allowance.  The  register  reports,  that,  in  bis  opinion, 
having  regard  to  the  amount  of  assets,  the  amount  of  labor  required 
and  the  spicial  circumstances  of  the  case,  the  assignee  is  entitled  to 
receive  an  allowance  of  $850,  in  addition  to  his  commissions  and 
fees  allowed  by  law,  and  that  such  allowance  is,  in  his  judgment,  a 
&ir  and  just  compensation  for  the  services  of  the  assignee.  This 
report  of  the  register  is  based  on  certain  testimony  annexed  to  it, 
and  the  register  reports  that  he  finds,  from  that  testimony  and  from 
his  own  knowledge  of  the  case,  that  the  as^signee  has  been  obliged  to 
perform  »nd  has  performed  unusual  services  in  the  administration 
of  the  estate,  that  this  is  a  case  which  has  required  great  and  unu- 
sual care  and  attention  on  his  part,  and  that  he  is  entitled  to  an 
additional  allowance  for  his  services  herein. 

The  total  compensation  to  the  assignee,  if  he  should  receive  the 
$850  and  the  $377.73,  would  be  $1227.73.    This  would  be  over 
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10.86  per  cent  on  the  assets,  and  there  is,  undoubtedly,  a  bill,  paid 
or  unpaid,  for  the  services  of  counsel  and  attorneys  to  the  assignee, 
as  he  is  a  profession-il  accountant,  and  not  a  lawyer,  and  a  portion 
of  the  services  in  respect  of  which  the  assignee  asks  for  additional 
compensation  were  rendered  in  regard  to  matters  in  suit  and  in  liti 
gation. 

The  register  reports  that  the  services  of  the  assignee  were 
'^unusual,"  but  it  is  not  stated  wherein,  nor  does  the  testimony  show 
wherein.  Nor  does  the  report  state,  nor  the  evidence  show,  wherein 
the  care  and  attention  on  the  part  of  the  assignee  have  been  great 
and  unusual. 

The  assets  consisted  of  a  stock  of  hardware  in  a  store  and  of 
open  accounts  and  notes.  The  assignee  states,  that,  from  the  time 
lie  took  possession  of  the  assets,  he  attended  at  the  store  25  days, 
making  sales  at  private  sale,  posting  books,  examining  accounts  and 
investigating  facts  about  them,  conferring  with  the  bankrupts  and 
creditors,  and  making  an  inventory  of  the  hardware.  There  is 
nothing  in  all  this  that  is  unusual  or  that  required  '^  great  care  and 
exertion,"  and  it  is  only  in  such  a  case  that  an  additional  allowance 
can  be  made.  Qeneral  Order  No.  80  allows  a  specific  fee  of  one 
dollar  for  each  hour  necessarily  employed  in  making  an  inventory, 
and  also  20  cents  for  each  folio  of  inventory.  The  assignee  charges 
$90  for  90  hours  making  the  inventory,  and  $25  for  125  folios  of 
inventory,  and  also  asks  for  $10  a  day  for  each  of  the  25  days 
above  mentioned,  being  $250. 

The  assignee  also  states,  that,  during  150  other  days  he  was 
employed  a  part  of  every  day,  and  during  50  of  those  150  days 
the  greater  part  of  every  day,  in  collecting  213  accounts,  examin- 
ing into  the  merits  of  each,  making  out  statements  ot  each, 
corresponding  with  most  of  the  debtors,  and  communicating 
either  personally  or  by  letter  with  all  of  them.  He  also 
states,  that  he  gave  his  personal  attention  to  the  conduct  of 
five  suits  which  were  necessary  to  be  brought,  and  were  brought,  by 
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him,  as  assignee,  in  all  of  which  he  obtained  judgments ;  and  that  he 
realized  for  the  estate,  from  the  accounts  and  suits,  over  $6,000. 
For  collecting  that  amount  he  considers  himself  entitled  to  $500. 
There  is  nothing  in  all  this  that  is  unusual,  unless  it  be  unusual 
for  an  assignee  to  attend  to  the  duties  of  his  trust  for  the  compen- 
sation fixed  by  law  and  known  to  him  when  he  accepts  the  trust. 
Nor  does  the  above  statement  show  a  special  case  involving  great 
care  and  exertioti. 

The  assignee  also  states,  that  he  gave  a  great  deal  of  time  and 
labor  to  a  controversy  respecting  goods  valued  at  $5,000,  held  by 
the  bankrupts  as  security  for  advances  to  a  party  who  claimed  the 
gocds;  and  that  the  matter  required  him  to  make  a  difficult  and 
laborious  investigation  of  the  facts,  adjustment  of  complicated  ac- 
counts, attendances  on  the  taking  of  testimony,  and  consultations 
with  attorneys  and  other  persons,  covering  a  period  of  about  7 
months,  including  the  150  days  above  named  and  excluding  the  25 
days  above  named.  He  considers  his  services  in  this  matter  worth 
$250.  The  above  general  statement  does  not  show  a  special  case 
requiring  great  care  and  exertion.  It  does  not  state  facts  on  which 
the  District  Judge  can  arrive  at  the  judicial  conclusion  that  this 
was  a  special  case  and  required  great  care  and  exertion,  nor  facts 
from  which  the  Judge  can  see  what  amount  of  labor  was  required 
or  what  were  the  special  circumstances  of  the  case.  It  does  not 
amount  to  more  than  the  conclusions  and  opinions  of  the  assignee. 

The  same  remarks  apply  to  the  next  charge.  The  assignee 
states  that  he  attended  to  the  matter  of  contesting  invalid  claims 
against  the  estate,  which  resulted  in  expunging  proofs  to  the  amount 
of  $20,000 ;  that  he  investigated  facts  and  adjusted  accounts,  and 
had  consultations  and  interviews,  and  examined  memoranda,  and 
attended  on  the  taking  of  testimony,  such  services  covering  260 
days,  including  the  7  months  above  named,  during  which  time  he 
was  occupied  in  the  matter  a  portion  of  each  day,  and  on  many 
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occasions  the  whole  of  each  day,  to  the  exclusion  of  all  other  busi- 
ness.    For  these  services  he  asks  $250. 

The  total  sum  he  claims  is  $1250.  One  of  the  bankrupts 
testifies  that  the  assignee  ought  to  have  that  amount,  and  the 
assignee's  partner  in  business,  as  a  professional  accountant  and  col- 
lection agent,  testifies  to  the  same  effect.     This  is  all  the  testimony. 

So  far  as  the  deposition  of  the  assignee  in  this  case  discloses 
facts  to  make  out  a  special  case  requiring  great  care  and  exertion 
on  his  part,  it  is  difiScult  to  see  why  any  case  involving  trouble 
could  not  be  represented  by  an  ill  paid  assignee  in  very  much  the 
same  terms  employed  by  the  assignee  in  his  deposition  in  this  case. 
If  the  present  case,  as  disclosed  in  that  deposition,  is  not  only  a 
special  case  requiring  great  care  and  exertion,  but  one  of  a  class 
spoken  of,  in  the  amendment,  as  ^'certain  special  cases  requiring 
great  care  and  exertion  on  the  part  of  assignees  in  bankruptcy," 
almost  alL  cases  in  which  anything  is  done  by  an  assignee  will  be- 
come such  special  cases.  The  purpose  of  the  amendment  was  not 
to  reform  the  rate  of  compensation  to  assignees  in  all  cases  nor  in 
any  large  proportion  of  cases.  Undoubtedly,  the  compensation  of 
assignees  may  often  be  properly  called  insufiScient.  but  the  Supreme 
Court  did  not,  by  the  amendment,  intend  to  alter  it.  It  intended 
only  to  provide  for  a  small  class  of  cases,  where  a  special  inadetjuacy 
of  compensation  appears,  and  great  care  and  exertion  are  shown- 
In  the  present  state  of  the  papers  in  this  case  I  cannot  adjudge  that 
a  case  is  made  out  foiling  within  the  amendment. 

Carter  4*  EcUon^  for  the  assignee. 
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MAY,  1877. 

IN  THE  MATTER  OF  E.  C.  MERRILL,  A  BANKRUPT. 

Proof  of  Debt. — Eyidenoe. — Witness. — Interest. 

Where  a  creditor  offered  himself  as  a  witness  before  the  Register  to  prove  the 
contract  under  which  he  alleged  right  to  prove  a  claim  against  the  bankrupt's 
estate,  the  bankrupt  being  then  dead : 

ITeld,  That  such  witness  could  not  be  excluded  on  the  ground  of  interest, 
under  the  Revised  Statutes : 

That  the  proof  of  debt  is  a  proceeding  in  rem  and  not  an  action  against  the 
bankrupt  or  his  guardian,  if  he  be  alive,  or  against  his  executor  or  admin- 
istrator, if  he  be  dead. 

Wheeler,  J.     Upon  the  qaestion  concerning  the  competency 
of  the  creditor  as  a  witness  in  his  &vor,  certified  by  the  register,  the 
law  of  the  forum  must  as  a  matter  of  coarse  goyem.     In  these  pro- 
ceedings the  Courts  of  the  United  States  constitute  the  forum  and 
consequently  the  laws  of  the  United  States  must  control  in  this 
respect.     By  those  laws  no  witness  can  be  excluded  on  account  of 
interest  except  in  actions  by  or  against  executors,  administrators  or 
guardians  in  which  judgments  may  be  rendered  for  or  agninst 
them      {Rev.   Siat  Sec,  858.)     By  the  laws  of  the  State,  where 
one  party  to  a  contract  or  cause  of  action  in  issue  and  on  trial  is 
dead  the  other  is  excluded  as  a  witness.     According  to  the  State 
law  this  creditor  would  be  excluded.      Such   exclusion   however 
would  be  on  account  of  interest  of  the  witness,  and  contrary  to  the 
law  of  the  United  States,  unless  the  case  would  fall  within  the  ex- 
ception contained  in  the  proviso  to  the  statute  on  this  subject. 

The  proof  of  a   debt  against  an  estate  in  bankruptcy  is  not  a 
proceeding  against  a  bankrupt,  nor  his  guardian  if  he  have  one 
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when  alive,  nor  against  his  executor  or  administrator  when  be  is 
dead,  but  is  a  proceeding  in  rem  solely  and  affects  the  estate  only. 
It  is  not  an  action  against  either  an  executor  or  administrator  for 
or  against  whom  any  judgment  can  be  rendered  in  it,  and  is  not 
within  the  exceptions  in  the  law  of  the  United  States. 

The  law  of  the  United  States  prohibits  the  exclusion  of  this 
witness  on  account  of  his  interest ;  and  as  it  would  seem,  the  law  of 
the  State,  which  but  for  this  prohibition  would  exclude  him,  is  not 
in  force  in  this  proceeding.  For  these  reasons,  in  the  opinion  of 
this  Court  the  decision  of  the  register  excluding  the  witness  is 
erroneous. 


MAY,  1877. 

E.   B.   CAMPBELL    ASSIGNEE,    v,    SILAS  M.    WAITE 

ET  AL. 

Bankbuptoy.— Mortgage— Pbefbrbnok.— Bad  Faith. 

Where  a  mortgage  was  made  to  secure  a  loan  of  actual  value,  in  good  faith, 
by  a  bankrupt,  within  the  periods  specified  in  section  35  of  the  bankruptAct, 
anl  after  the  amendment  of  June  23d,  1874,  (Sect.  11)  was  passed  : 

Ifctd,  That  to  render  such  a  conveyance  invalid  it  must  appear  that  the  per- 
son taking  it  knew  that  it  was  made  to  secure  him  beyond  other  creditors : 

That  OS  bad  faith  is  not  to  be  assumed,  but  must  be  proved,  the  absence  of 
any  proof  that  the  mortgagee  had  knowledge  or  fraudulent  intent,  or  partici- 
pat  ion  in  fraudulent  intent  by  the  mortgagee,  warrants  the  conclusion  that 
the  mortgage  was  made  and  taken  in  good  faith. 

Wheeler.  J.  Upon  hearing  this  cause  on  bill,  answers, 
replication,  proof,  and  arguments  of  counsel,  it  is  considered  that  in 
order  to  render  a  conveyance  made  by  a  bankrupt  within  four  months 
of  Aling  petition  with  view  to  give  a  preference  among  creditors,  or 
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Other  coDveyance  made  within  six  months,  void  under  Sect.  35  of  the 
original  bankrupt  Act,  and  Sects.  5128-5129  and  5180  of  the 
Revised  Statutes,  as  between  the  person  taking  the  conveyance  and 
the  assignee,  it  was  only  necessary  in  the  former  case  that  the 
person  taking  the  conveyance  should  have  reasonable  cause  to 
believe  that  it  was  made  in  fraud  of  the  provisions  of  the  Act,  and 
in  the  latter,  to  prevent  the  property  frx>m  coming  to  the  assignee 
or  from  being  distributed  under  the  Act.  But  by  the  amendments 
of  June  22,  1874,  {Laws  of  1st  Sess.  48rf  Con^.,  212,  Sect.  11), 
it  was  made  necessary  that  the  person  taking  the  conveyance  should 
know  that  it  was  made  in  fraud  of  the  provisions  of  the  Act  in  the 
one  case,  and  to  prevent  the  property  fix}m  coming  to  the  assignee 
or  frx)m  being  distributed  under  the  Act,  in  the  other,  to  make  it 
void.  And  it  was  further  provided  that  nothing  in  that  Sect.  35 
which  would  include  those  Sects,  of  the  Revised  Statutes,  should 
*^be  construed  to  invalidate  any  loan  of  actual  value  or  the  security 
therefor  made  in  good  faith  upon  a  security  taken  in  good  faith 
on  the  occasion  of  the  making  of  such  loan."  The  mortgage  in 
question  was  made  after  these  amendments  went  into  operation  ;  and 
under  the  law  as  affected  by  them,  if  the  mortgage  was  as  to  any 
part  of  it  or  in  any  sense  a  preference  among  creditors,  it  could 
not  as  the  law  had  then  been  made  to  stand,  be  void  either  in 
whole  or  part  unless  Waite  knew  that  it  was  made  to  secure  him 
beyond  other  creditors,  for  his  debts  against  or  liabilities  for  the 
bankrupt,  by  putting  the  property  mortgaged  out  of  the  reach  of 
the  operation  of  the  Act  as  to  other  creditors.  If  made  to  secure  a 
loan  of  actual  value,  it  would  be  valid,  if  made  and  taken  in  good 
&ith.  To  constitute  bad  faith  or  a  want  of  good  faith,  under  these 
provisions  of  the  Act  taken  all  together  as  amended,  there  must 
have  been  actual  knowledge  on  the  part  of  Waite  of  an  intent  on 
the  part  of  Allen  to  place  the  property  mortgaged  by  means  of  the 
mortgage  beyond  the  reach  of  other  creditors,  and  participation  in 
that  purpose,  as  distinguished  from  constructive  bad  faith  that  under 
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the  Act  before  these  amendments  would  arise  out  of  reasonable 
cause  to  believe  these  same  things,  whether  amounting  to  actual 
belief  or  knowledge  or  not.  Neither  bad  faith  nor  what  is  substanti- 
ally the  same  thing,  conduct  wanting  in  good  faith,  is  to  be  assumed 
to  exist  as  the  foundation  for  relief  in  Court,  but  either  is  to  be 
proved  before  relief  can  be  granted  on  account  of  it. 

The  orator  by  his  bill  called  on  the  defendants  specially  to 
answer  in  respect  to  the  purpose  for  which  this  mortgage  was  made ; 
and  they  have  answered  in  effect  that  it  was  to  secure  a  loan  of 
actual  value  to  tbe  amount  secured  by  it.  On  the  traverse  of  these 
answers,  the  only  direct  evidence  as  to  knowledge  of  the  parties  to 
the  mortgage  and  the  purpose  of  it,  comes  from  tbem  and  their  testi- 
mony is  substantially  to  the  same  effect  as  their  answers.  Not- 
withstanding this  d.rect  testimony,  there  might  be  proof  of  circum- 
stances if  they  existed  that  would  show  that  Waite  did  have  the 
knowledge  or  fraudulent  intent  or  participation  in  fraudulent  intent 
of  others,  sufficient  to  invalidate  the  mortgage.  The  leading  cir- 
cumstance to  this  end  would  be  that  Waite  knew  there  were  other 
creditors  who  would  be  deprived  of  their  rights  by  the  transaction. 
It  is  not  proved  in  the  case  that  he  actually  did  know  of  any  debts 
due  from  Allen  besides  his  own,  except  that  to  the  Bank,  and  that 
on  the  judgment  to  Houghton.  The  bank  paid  the  debt  of 
Houghton  and  according  to  Waite's  testimony  be  paid  the  whole  to 
the  bank.  So  that  neither  the  Bank  nor  Houghton  could  be  de- 
frauded by  the  mortgage.  He  knew  that  some  of  Allen's  notes 
went  to  protest,  but  the  testimony  shows  that  all  he  so  knew  of  were 
paid.  Tbe  proof  is  abundant  that  Allen  was  insolvent  and  that 
Waite  knew  it,  but  that  is  not  enough  to  set  aside  the  mortgage. 
Although  there  are  some  circumstances  about  the  transaction  w  ich 
in  the  absence  of  express  proof  to  the  contrary  would  indicate  that 
the  mortgage  was  taken  to  and  in  the  name  of  Waite,  for  the  benefit 
of  the  Bank,  to  secure  its  pre-existing  debt  and  so  to  give  it  a  pre- 
ference, still  the  testimony  of  both  Waite  and  Allen  is  that  it  was 
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in  effect  a  loan  from  Waite  to  Allen,  and  their  testimony  is  not  dis- 
credited or  overcome,  so  that  it  appears  to  have  been  a  loan.  And 
being  a  loan  for  yalae  it  does  not  appear  that  it  was  made,  or  that 
the  mortgage  was  made  or  taken,  otherwise  than  in  good  faith. 
Upon  thesj  considerations  the  bill  is  dismissed  with  coats. 

For  orator,   Charles  N,  Davenport 
For  respondent,  Edward  J,  Phelps, 


MAY,  1877. 

IN  THE  MATTER  OF  J.  Q.  A.  PECK,   A   BANKRUPT. 

Proof  of  Debt. — Sbcubed  Claim. — Trustee   Process. — Lien. 

Where  a  claim  proved  against  a  bankrupt's  estate  was  contended  against  by 
the  assignee,  as  a  claim  not  to  be  considered  secured  by  reason  of  an 
attachment  by  trustee  process,  served  upon  the  bankrupt  as  trustee,  more 
than  four  months  before  his  petition  was  filed : 

Heldy  That  such  an  attachment  being  created  a  lien  under  the  laws  of  Ver- 
mont, upon  the  funds  in  the  hands  of  the  trustee,  although  without  notice 
to  the  principal  debtor,  is  a  lien  under  mesne  process,  and  is  saved  by  the 
bankrupt  law. 

The  Register  certified  to  the  Court,  upon  request  of  an 
assignee,  his  opinion  that  a  proof  of  debt,  made  by  a  creditor,  on 
three  notes,  which  he  claims  were  secured  by  virtue  of  a  trustee 
process,  served  upon  the  bankrupt  more  than  four  months  before  he 
filed  his  petition  in  bankruptcy,  should  stand  as  a  secured  claim  as 
proved. 

Whbblbr,  J.  With  reference  to  the  question  certified  in  this 
cause  by  the  register,  it  seems  that  the  Bankrupt  Act  expressly 
saves  liens  by  attachment  on  mesne  process,    made  the  prescribed 
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U'l(»r0  proceeding!  in  bankrnptcy,  from  being  dis- 
».  >u  'lUi4>  »ttachinent  of  a  debt  by  tmstee  proeees  in 
• .  w\iMi  M  lion  that  is  so  saved.  {Stoddard  vs.  Locke,  9 
.  I ,  lb.  4H  Vt  574).  That  has  not  been  questioned  in 
liutu,  hut  it  is  insisted  that  to  perfect  the  lien  so  that  the 
Id  Im^i^Iii  t<i  run,  there  should  be  serrice  upon  or  at  least 
II  >iim}  t4)  the  principal  debtor.  But  this  is  governed  by  a 
jiiiiviMitin  of  the  law  that  applies  exactly  to  the  cases  des- 
•  ti>  I  111  it  uiid  to  no  others,  and  leaves  no  room  for  construction. 
I  Im'  Hut45  law  under  which  the  lien  is  created  does  not  require  ser- 
\^^.K^  Oil  nor  notioo  to  the  defendant  in  the  process,  to  have  the  lien 
iiii.M(li  Horvioo  on  the  trustee  is  suflScient  for  that,  if  the  subse- 
(|uiiiit  prooooditigs  are  followed  out  to  judgment  After  service  on 
tliu  iruNteo  the  lion  on  the  funds  in  his  hands  exists  and  is  valid, 
uuImhm  there  is  some  lapse  in  the  proceedings  that  discharges  him 
fvimi  thorn.  This  lion  is  a  lien  by  attachment  on  mesne  process 
tVoiu  tho  beginning  nnd  falls  within  the  description  of  thode  saved 
\\y  tho  Bankrupt  Act ;  and  the  holder  of  it  appears  to  be  entitled 
to  Imvo  it  saved  under  tho  Act  Such  an  attachment  is  of  itself  a 
Wirt  of  const ruotivo  notice  to  the  dofendant,  the  same  as  an  attach- 
ment of  ohattels  is.  For  by  looking  after  hb  debt  he  would  find 
tlml  attaoheil  In  tho  htuui  of  his  debtor,  as  by  looking  afl»r  his 
oiiattels  he  would  find  thoni  attached  in  the  custody  of  the  officer. 
For  tlieee  reasons  this  Court  is  of  the  opinioD  that  the  decision 
of  lhi»  register  m  corn^ot. 

Fvw  the  cnxliton  CAf».  II  tlm$ih,  and  H.  W.  Ehaion. 
VK\t  Uh^  a«»ign<HS  (.\  ir.  P^trimr. 
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THE  STEAMSHIP  ZODIAC. 

GoLLrsTON  OFF  Capb  Mat. — ^Opposite  Courses. — Lights.— Remiss  Look- 
outs.—Steamer's  Duty.— Steamer  and  Schooner. 

A  collision  took  place  at  night  off  Gape  Maj,  between  the  steamship  Z.  and 
the  schooner  W.  W.  The  schooner  was  heading  S.  W.  hj  S.,  and  going  about 
7  knots,  with  a  fresh  breeze  from  S.E  Th^  steamer  was  heading  N.E.  by 
N.,  when  a  red  light  ahead  was  seen,  soon  after  changing  to  red  and  green, 
and  then  to  g^een.  The  steamer  then  starboarded  one  point,  changing  her 
coarse  to  N.N. E,  when  the  schooner  changed  her  coarse  and  showed  her 
red  light  alone.  It  was  not  till  after  this  change  that  the  schooner  noticed 
the  steamer.  The  steamer  immediately  put  her  helm  hard -a- port,  whistled, 
slowed,  stopped  and  backed,  bat  struck  the  port  side  of  the  schooner,  sink- 
ing her.  In  extremis^  the  schooner  ported  hard.  The  schooner  averred  that 
the  steamer  had  a  bright  light  visible,  but  no  red  or  green  light.  The  testi- 
mony of  the  lookout  and  of  the  wheelsman  of  the  schooner  was  not  taken  : 

Hdd^  That  it  was  a  fault  on  the  part  of  the  schooner  for  her  lookout  not  to 
have  sooner  seen  the  white  light  of  the  steamer ; 

That  there  can  be  no  doubt  that  the  steamer's  green  and  red  lights  were 
burning ; 

That  the  steamer  was  in  fault  in  not  starboarding  enough  when  the  schooner 
showed  her  green  light. 

Damage  apportioned. 

Blatchford,  J.     The  libellaiits,  as  owners  of  the  schooner 

William  Wallace,  bring  this  libel  against  the  steamship  Zodiac, 

to  recover  the  damages  sustained  by  them  in  consequence  of 

the  total  loss  of  the  schooner  through  a  collision,  which  took 

place  between  her  and  the  steamer,  about  midnight  on  the  6th 

of  October,  1872,  in  the  Atlantic  Ocean,  off  Cape  May.     The 

schooner  was  bound  from  Boston  to  Philadelphia,  in  ballast. 
12 
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The  Bteaniship  was  bound  from  North  Carolina  to  the  city  of 
New  York.  She  Btrnck  the  schooner  about  ainidship,  on  the 
port  side  of  the  schooner. 

The  libel  alleges  that  the  schooner  was  heading  about  south- 
west by  south  ;  that  the  wind  was  about  southeast  ;  that  she  had 
all  sails  sets  except  the  jib  topsail ;  that  she  had  her  green 
and  red  lights  properly  set,  and  they  were  burning  brightly, 
and  were  seen  in  due  time  by  those  navigating  the  steamer  ; 
that  she  had  a  competent  lookout  properly  stationed  and  faith- 
fully attending  to  his  duties,  and  kept  her  course ;  that  thect)lli- 
8i(m  was  caused  solely  by  the  carelessness  and  improper  manner 
in  which  the  steamer  was  equipped  and  navigated  ;  that  she  was 
heading  in  the  usual  course  for  such  a  voyage,  which  was  about 
northeast ;  that  she  had  no  lookout  properly  stationed,  attending 
to  his  duty  ;  and  that  she  had  only  a  bright  light  at  the  mast- 
head, and  did  not  carry  at  the  time  either  a  red  or  green  light. 
The  libel  gives  no  intelligent  account  of  how  the  collision  could 
have  happened,  or  came  to  happen.  It  alleges  that  the  schooner 
headed  southwest  by  south,  and  the  steamer  northeast ;  and 
yet,  that  the  steamer  struck  a  square  blow  on  the  port  side  of 
the  schooner,  and  the  schooner  kept  her  course.  This  would 
require  that  the  steamer  should  have  changed  her  course  nine 
points,  and  have  come  to  be  heading  north-west  by  west,  at  the 
time  of  the  collision.  The  libel  does  not  allege  how  tiie  steamer 
came  to  perform  so  strange  a  manoeuvre  in  the  presence  of  the 
visible  lights  of  the  schooner,  which  lights  it  alleges  were  seen 
in  due  time  by  those  navigating  the  steamer. 

The  answer  alleges,  that,  on  the  steamer,  a  red  light  ahead 
was  reported  and  seen,  the  course  of  the  steamer  being  north- 
east by  north ;  that  soon  thereafter  a  red  and  green  light 
appeared,  and  immediately  the  red  light  was  shut  out ;  that 
thereuix)n  the  order  was  given  to  heave  the  wheel  to  starboard, 
which  order  was  promptly  executed,  thus  presenting  the  green 
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lii^ht  of  the  steamer  to  the  green  light  of  the  schooner,  which 
was  for  a  considerable  time  plainly  visible  from  the  starboard 
of  the  steamer ;  that  the  steamer  was  then  on  a  course  abont 
north  noith-east,  when,  suddenly,  the  schooner  changed  her 
course,  shutting  in  her  green  light  and  again  opening  her  red 
light ;  that  immediately  the  wheel  of  the  steamer  was  hove  to 
port  and  the  signal  given  to  stop  and  back  her,  but  she  struck 
the  port  side  of  the  schooner ;  that  the  steamer  had  a  com- 
petent lookout  who  faithfully  performed  his  duty,  and  her 
bright  mast  head  light  and  her  green  and  red  side  lights  were 
good,  clear  lights  and  burning  brightly ;  that  the  red  light  of 
the  sch(K>ner  was  seen  at  a  considei*able  distance,  and,  after  her 
fii-st  change  of  course,  her  green  light  was  plainly  in  view  for 
a  considerable  time,  and  the  green  light  of  the  steamer  was, 
during  that  time,  plainly  visible  to  those  upon  the  schooner; 
and  that  the  collision  was  wholly  due  to  the  change  in  the 
course  of  the  schooner  and  to  the  unskilful  navigation  of 
those  on  board  of  her. 

That  the  schooner  had  her  green  and  red  lights  set  and 
properly  burning  is  clear.  The  only  witnesses  from  the 
8chcK)ner  whose  testimony  has  been  given,  are  two  in  number 
— Ireland,  the  master,  and  Jackson,  the  mate.  There  were 
three  other  persons  on  board,  part  of  her  crew — a  steward  and 
two  seamen.  One  of  the  seamen  was  stationed  forward  as  a 
lookout  and  another  seaman  was  at  the  wheel.  Those  two  sea- 
men, with  the  master  and  the  mate,  were  the  only  persons  on 
deck.  The  steward  was  a  negro.  All  reasonable  effort  seems 
to  have  been  made  by  the  libellants  to  secure  the  testimony  of 
the  two  seamen  who  were  on  deck.  It  is  admitted,  that,  before 
this  suit  was  commenced,  the  counsel  for  the  libellants  took 
down  in  writing  their  statements,  and  that,  on  such  statements, 
their  testimony  was  of  impoii;ance  for  the  libellants.  Although 
the  absence  of   their  testimony  cannot  be  attributed  to  any 
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fault  on  the  part  of  the  libellants,  yet  the  lack  of  their  testi- 
mony is  a  misfortune  for  the  libellants  and  for  their  case. 
When  the  qnestion  in  issue  is  as  to  whether  a  vessel  sailing  by 
compass  changed  her  course,  the  testimony  of  the  man  whose 
hands  moved  her  helm  and  whose  eyes  were  on  her  compass, 
is  very  necessary,  and,  generally,  indispensable.  When  the 
qnestion  in  issue  is  as  to  whetlier  a  lookout  saw  as  soon  as  he 
ought  to  have  seen  them,  the  lights  of  an  approaching  vessel, 
his  testimony  on  the  subject  is  very  desirable. 

On  the  schooner,  it  was  the  master's  watch  on  deck.  The 
man  at  the  wheel  and  the  man  forward  were  in  the  master's 
watch.  The  master's  watch  on  deck  had  commenced,  and  the 
mate's  watch  on  deck  had  terminated,  shortly  before,  but  the 
mate  still  remained  on  deck.  The  master's  story  is,  that  he 
was  standing  by  the  after  companion-way  on  the  port  side, 
which  was  the  weather  side,  when  the  lookout  forward  reported 
that  he  saw  some  kind  of  a  light  on  the  port  bow  ;  that  he,  the 
master,  then  walked  forward  thirty  or  forty  feet,  and  when  he 
reached  there  saw  a  very  dim  white  light  bearing  about  south 
south-west,  (his  coui'se  b^ng  south-west  by  south,  and  the  light 
thus  being  about  a  point  on  his  port  bow),  and  about  300  yards 
distant;  that  he  saw  no  other  lights  on  the  vessel,  and  could 
not  at  that  time  see  her  hull  or  her  sails ;  and  that,  when  the 
vessel  came  nearer  he  saw  her  hull  and  started  to  go  aft,  and 
was  knocked  down  by  the  collision.  He  also  says,  that  the  wind 
was  about  south-east,  a  good  fresh  breeze,  and  the  schooner 
was  making  about  seven  knots ;  that,  with  her  sheets  flat,  she 
could  sail  five  })oints  from  the  wind;  that,  when. his  watch 
began,  she  was  heading  south  south-west,  (which  was  six  points 
from  the  wind),  and  he  changed  her  course  to  south-west  by 
south,  which  was  one  point  further  away ;  that  she  at  no  time 
had  her  sails  shaking  in  the  wind  ;  that,  in  the  alarm  and  jnst 
before  the  vessels  collided,  the  wheel  of  the  schooner  was  put 


JUNE,  1877.  175 


The  Steamship  Zodiaa 


hard-a-port ;  and  that  the  steamer  struck  the  schooner  just 
forward  of  the  main  rigging  of  the  schooner,  glancing  a  little 
aft,  on  the  port  side  of  the  schooner. 

The  testimony  of  the  mate  of  the  schooner  is  to  the  same 
effect  as  that  of  the  master.  He  says  that  he  saw  the  white 
light  of  the  steamer,  after  it  was  reported,  about  a  point  and  a 
half  on  the  port  bow  of  the  schooner,  and  about  300  yards  off ; 
that  the  light  continued  to  preserve  the  same  bearing ;  that, 
when  the  steamer  was  half  her  length,  or  a  little  more,  away, 
the  master  gave  the  order  to  hard  up ;  and  that  the  sails  of  the 
schooner  did  not  at  any  time  shake  in  the  wind. 

The  change  of  course  on  the  part  of  the  schooner  of  which 
the  steamer  complains  is,  that  after  the  schooner  had  changed 
her  light  from  red  to  green,  and  the  steamer  had  starboarded, 
the  schooner  shut  in  her  green  light  and  again  opened  her  red 
light.  It  is  alleged  that  the  green  light  of  the  schooner  was  in 
view  for  a  considerable  time  from  the  steamer,  over  her  star- 
board, after  the  steamer  had  starboainied,  and  that  after  that 
the  schooner  changed  so  as  to  show  her  red  light.  When  the 
white  light  of  the  steamer  was  seen  a  point  and  a  half  over  the 
port  bow  of  the  schooner,  the  schooner  must  have  presented 
her  red  light  to  the  view  of  the  steamer.  As  it  was  then  for 
the  first  time  that  the  steamer's  light  was  seen  by  the  schooner, 
I  conclude  that  the  schooner  firet  saw  that  light  a  considerable 
time  after  the  steauier  had  seen  the  schooner's  lights.  The 
steamer's  white  light  had  been  taken  down  and  trimmed  and 
replaced,  and  it  was  after  it  had  been  replaced  that  all  the 
changes  of  the  schooner's  lights  which  are  detailed  in  the 
answer  were  seen  from  the  steamer.  The  steamer  noticed  all 
those  changes  in  the  schooner's  lights,  whereas  it  was  not  till 
after  the  last  change  in  the  schooner  from  green  to  red  that 
the  schooner  noticed  the  steamer's  white  light. 

What  bearing  does  this  tardy  observation  of  the  steamer's 
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light  have  upon  the  case?  It  haa  this  bearing.  Till  the 
steamer's  light  was  observed,  her  presence  was  not  known. 
Where  there  is  nothing  to  arrest  the  attention  and  exact  care 
and  vigilance,  the  attention  is  apt  to  flag  and  care  is  apt  to  be 
relaxed.  The  special  importance  of  keeping  his  course,  because 
there  was  an  approaching  steamer  ahead,  was  not  presented  to 
the  mind  of  the  master  of  the  schooner.  Hence,  before  he  saw 
over  his  port  bow  the  white  light  of  the  steamer,  at  which  time 
he  was  presenting  his  red  light  to  the  steamer,  and  after  which 
time  he  made  no  change  except  the  porting  in  extremis^  he  had 
no  especial  motive  to  keep  his  particular  couree  strictly,  or  to 
observe  by  his  compass  whether  such  course  was  strictly  kept. 
Undoubtedly  he  kept  his  general  bourse  ;  but,  with  such  a  wind, 
in  direction  and  force,  the  schooner,  sailing  seven  points  off  the 
wind,  would  tend  to  make  lee  way,  and  the  impulse  and  effort 
of  the  man  at  the  wheel  would  constantly  be  to  keep  her  from 
falling  off  before  the  wind.  Moreover,  with  a  compass  coui'se 
south-west  by  south,  it  is  shown  that  she  could  lie  at  least  one 
point  nearer  to  the  wind  with  her  sails  trimmed  as  they  were, 
and  not  have  them  shake.  So  that,  consistently  with  the  testi- 
mony of  the  master  and  the  mate,  the  schooner  may  very  well 
have  presented  to  the  view  of  the  steamer  the  appearances  and 
changes  of  her  lights,  to  which  those  on  board  of  the  steamer 
testify,  and  which  will  be  considered  hereafter.  I  think  it  was 
a  fault  on  the  part  of  the  schooner  for  her  lookout  not  to  have 
scx)ner  seen  the  white  light  of  the  steamer.  That  light  had  been 
trimmed  and  put  in  place  again,  and  was  burning  well  at  the 
time  the  first  light  on  the  schooner  was  first  seen  by  the  steamer. 
It  must  have  been  visible  at  a  greater  distance  than  the  colored 
lif'hts  on  the  schooner.  Yet  it  was  not  observed  bv  the  look- 
out  on  the  schooner  until  a  considerable  time  after  the  steamer 
saw  the  first  time  the  red  light  of  the  schooner,  or,  if  he  did 
see  it,  he  failed  to  report  it     lie  was  remiss  in  the  one  respect 
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or  the  other.  If  he  had  not  been  thus  remiss,  the  master  of  the 
schooner  would  have  had  earlier  knowledge  of  the  approach  of 
the  steamer,  and  would  have  been  careful  to  keep  his  course 
strictly,  and  not  present  vacillating  lights  to  the  view  of  the 
steamer.  The  vessels  were  approaching  each  other  nearly  end 
ou,  and  it  was  of  the  utmost  importance  that  the  steamer,  after 
determining,  from  the  appearance  of  the  schooner's  lights,  on 
which  side  she  would  pass  the  schooner,  should  be  left  free  to 
carry  out  that  determination.  Such  fault  on  the  part  of  the 
schooner  contributed  to  the  collision. 

The  steamer  had  her  green  and  red  lights  burning.  The 
master  and  the  mate  of  the  schooner  did  not  at  any  time  see 
them,  but,  on  the  evidence,  there  can  be  no  doubt  they  were 
bnrnin<r.  The  red  liarht  of  the  schooner  was  seen  nearlv  ahead 
by  those  on  the  steamer,  and,  almost  immediately  after  tliat, 
such  red  light  disappeared,  and  the  green  light  of  the  schooner 
came  into  view.  Thereupon  the  steamer  starboarded  one  point 
and  went  upon  a  north  north-east  course.  Sabiston,  the  second 
mate  of  the  steamer,  who  was  in  the  pilot-house  with  the  mas- 
ter and  the  man  at  the  wheel,  and  whose  watch  it  was  at  the 
time,  used  his  glass  to  look  at  the  red  light,  and  judged  it  to  be 
two  or  three  miles  ofF,  and,  while  still  using  his  glas-,  saw  the 
green  light  appear,  so  that  red  and  green  were  visible  together, 
and  then  saw  the  red  disappear,  leaving  the  green  in  view. 
There  can  be  no  mistake  about  such  testimony.  It  is  distinct, 
and  shows  a  (*hange  of  course  on  the  part  of  the  schooner. 
Such  change  was  notice  to  the  steamer  to  starboard,  and  she  did 
starboard.  Sabiston  says  that  the  starboarding  threw  the 
steamer's  head  to  port  probably  a  little  more  than  a  point ;  that 
thereafter  the  green  light  of  the  schooner  remained  in  view  on 
the  starboard  bow  of  the  steamer ;  and  that,  after  the  steamer 
had  so  fallen  off  a  point  or  more,  she  was  steadied  on  her  new 
coui-se.     After  that  the  schooner  shut  in  her  green  light  and 
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nlUi'liMiMd  Im»vv  iif  (liM  ndmtfutr,  It  wiu  propor  f(»r  the  Bteaiuer  to 
HhD'liMiuil,  liiit  itliit  (Might  not  (if  hiiVd  Mloudind  aft  soon  as  she 
did'  HluMMiglit  )o  luiVM  Htiirlioiii'dntl  inoro  than  a  point.  It 
\s\\^  luM'  duty  (o  avoid  thn  ticJuHiiiMi'  uh  innoh  aftor  the  Bchooner 
nhoNNod  hor  ^nuui  liglil  ati  ludurts  and  uvon  to  Uo  more  cautions 
\\\  do  livt,  liooaiitsio  of  \\\\\  |intvliiUH  orrullo  ohan^o  of  the  schooner 
\\\A\\  \\A  to^^roon,  Tlio  MliMOiuM'  hiul  id(>iUy  of  tinie  and  op- 
|k\^tnnit,\  \k\  uu^Ko  a  «)luo)^i)  of  inoro  than  luio  )>oint  to  port.  I 
vio  u\H  (H\^av\l  it  ati  l\\  au)  u\oa(m  otuar,  tM\  tlio  evidence,  that 
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the  steamer  would  have  cleared  the  schooner,  even   if  the 
schooner  had  coutinned  to  show  her  green  light. 

As  both  vessels  were  in  fault,  there  must  be  a  decree  for 
an  apportionment  of  the  damages  which  shall  be  shown  to 
have  been  sustained  by  the  libellants. 

For  the  libellants,  Edward  L,  Owen. 
For  the  claimants,  John  Sherwood. 


\ 
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JUNE,  1877. 

THE  TUG  C.  F.  ACKERMAN— THE  SCHOONER 

PALESTINE. 

COLLISIOK  IN  LOKQ  ISLAND  SOOND.— SAILING  VeSBBL  AND  STBAMBR. 

Where  a  schooner,  the  P.,  closehanled  on  a  N.N.W.  breeze,  met  a  tug,  the 
G.  F.  A. ,  with  three  baiges  in  tow,  nearly  head  on,  and  keeping  her  oonrse 
came  in  collision  with  the  tow  : 

HM^  That  the  facts  proved  showed  the  tag  to  have  been  unable  to  change 
her  course  as  required  bj  Rule  20  of  the  Navigation  Rules  (Rev.  Stat., 
Section  4,233),  but  that  she  was  in  fault  for  not  making  known  such  in- 
ability to  the  schooner  by  the  hoisting  two  vertical  lights  as  required  by 
Rule  24. 

Benedict,  J.  These  are  cross-actions  brouglit  to  recover 
the  damages  caused  by  a  collision  that  occurred  in  Long  Island 
Sound  on  the  31st  of  November,  1876,  between  the  schooner 
Palestine  and  a  tow. 
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The  schooner  was  bound  to  the  westward  closehauled  upon 
a  north  northwest  wind.  The  tow  was  bound  to  the  eastward, 
and  consisted  of  the  tug  C.  F.  Ackerman  with  three  heavily- 
loaded  barges  in  tow  astern.  The  allegation  on  the  part  of  the 
schooner  is  that  slie  held  her  couree,  and  the  tug  failed  to  keep 
out  of  her  way,  as  she  was  bound  to  do.  The  allegation  on  the 
part  of  the  tug  is  that  the  schooner  did  not  keep  her  course, 
but,  when  near  the  tug,  luffed  up,  and  by  this  change  of  course 
caused  the  collision. 

The  evidence  does  not  sustain  tlie  charge  that  the  collision 
was  caused  by  the  schooner's  luffing.  On  the  contrary,  the 
proof  is  that  the  schooner  held  her  course  until  just  before  the 
collision.  On  the  proof  without  I'egard  to  the  pleadings  it 
might  be  found  that  these  vessels  were  api:)roachiug  nearly 
head  on,  so  that  a  collision  could  only  be  avoided  by  one  or  the 
other  giving  way ;  and  perhaps  also  found  that  the  capacity  of 
the  tug  to  give  way,  hampered  as  she  was  by  three  heavy  barges 
in  tow  astern,  and  moving  at  a  very  low  rate  of  speed,  was  far 
inferior  to  that  of  the  schooner  closehauled,  so  that  it  was  im- 
possible for  her  to  move  hereelf  and  tow  out  of  tlie  way  of  an 
approaching  vessel  within  any  reasonable  time.  If  such  were 
the  courses  and  situations  of  the  two  vessels,  according  to  the 
principle  of  the  maritime  law  lying  at  the  fcuindation  of  the 
rules  of  navigation,  the  duty  of  avoiding  the  collision  attached 
to  the  one  able  to  do  it,  which  in  the  case  supposed  would  be 
the  sailing  vessel,  as  she  could  fall  off,  and  not  to  the  tug  that 
could  change  neither  way.  But  it  must  be  noticed  that  the 
courts  are  now  called  on  to  apply  a  statute  to  cases  of  collision 
in  this  locality,  and  that  by  Rule  20  of  the  Navigation  Rules 
(Rev.  Stat.  4,233)  when  proceeding  in  opposite  directions  so  as 
to  involve  risks  of  collision,  the  duty  of  avoiding  a  sailiug 
vessel  is  cast  upon  the  steam  vessel,  in  all  cases,  subject  only 
to  Rule  24.     Whether  Rule  24  could  be  resorted  to  in  a  proper 
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case,  to  cast  upon  a  sailing  vessel  in  the  open  Sound  the  obli- 
gation to  avoid  a  steam  vessel  seen  approaching,  need  not  be 
decided  here,  because  it  is  certain  that,  if  the  condition  of  the 
tug  was  such  by  reason  of  her  tow  as  to  render  it  impossible 
for  her  to  discharge  what,  under  ordinary  circumstances,  is  the 
duty  of  the  steam  vessel,  and  entitled  her  by  virtue  of  Rule  24 
to  call  upon  approaching  sailing  vessels  to  perform  the  extra- 
ordinary duty  of  altering  their  courses  to  avoid  her,  it  was 
manifestly  great  neglect  on  the  part  of  the  tug  not  to  disclose 
her  condition  to  approaching  vessels,  by  displaying  the  two 
masthead  vertical  lights  required  by  Rule  4  to  be  displayed 
by  steam  vessels  when  towing  other  vessels.  That  the  tug  did 
not  display  such  lights  is  proved,  and  the  absence  of  such  lights 
would  cast  upon  her  the  responsibility  of  the  collision,  even 
were  the  case  to  be  that  1  have  supposed,  instead  of  that  stated 
in  the  pleadings. 

The  libel  against  the  tug  is  therefore  maintained,  and  the 
libel  against  the  schooner  is  dismissed,  with  costs. 


Fot  the  schooner,  Owen  cfe  Gray, 
For  the  steam  tug,  JoKn  J,  Allen. 


JUNE,  1877. 

THE  TUG  JESSIE  RUSSELL. 

Damaob. — Tug  and  Tow.— Stale  Claim. 

Where  a  tag  was  taking  a  boat  through  a  drawbridge,  and  the  boat  struck 
one  of  the  piers  and  damage  ensued,  to  recover  for  which  action  was  not 
brought  till  after  three  years  had  elapsed,  and  the  ownership  of  part  of  the 
tug  had  gone  into  hands  of  other  parties  without  notice,  and  material  evi- 
dence lost : 
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Ifdd^  That  the  delay  in  enforcing  the  right  of  action  for  recovery  was  not 
justified,  and  the  claim  must  be  held  to  have  become  stale. 

Benedict,  J.  This  is  an  action  to  recover  the  value  of  a 
canal  boat,  alleged  to  have  been  sunk  throngh  the  negligence 
of  the  tug  Jessie  Russell  while  towing  her  throngh  a  bridge  on 
Newtown  Creek. 

The  time  when  the  accident  is  said  to  have  occurred  was 
September  20,  1873.  The  action  was  commenced  July,  1876. 
The  reasons  assigned  for  this  great  delay  are  not  satisfactory 
to  my  mind,  and  during  this  period  a  part  of  the  boat  has 
changed  hands  and,  at  the  time  of  commencing  the  suit,  was 
owned  by  an  iimocent  party  who  had  bought  without  notice. 

By  reason  of  the  delay  it  has  been  rendered  impossible  to 
present  to  the  Court  evidence  in  regard  to  the  condition  of  the 
canal  boat  at  the  time,  that  would  have  been  easilv  found  if 
the  action  had  been  brought  soon  after  the  boat  had  sunk. 
The  actual  condition  of  the  boat  is  a  material  question  in  the 
enquiry. 

I  am,  therefore,  of  the  opinion  that  under  the  circum- 
stances of  this  case,  the  demand  should  be  held  to  have  become 
stale,  and  for  that  reason  not  enforceable  in  this  Court. 

Libel  dismissed,  but  without  costs. 


JUNE,  1877. 

THE  STEAM  TUG  CIIAS.  R.  STONE.* 

Collision  at  Pibr.— Tug  and  Tow. —Harbor  Navigation.— Nkgli- 

OBNCB. 

Where  a  Xtage  oil-barge  in  tow  of  a  tug,  the  C.  R.  S.,  which  was  endeavoring 
to  turn  her  in  the  East  River,  sagged  against  vessels  lying  at  the  end  of  a 


*  Affirmed  on  appeal  to  the  Circnit  Court,  1878. 
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pier,  and  the  force  of  the  blow  drove  one  of  the  vesselB,  a  tug  with  a  flaring 
bow,  on  and  over  the  bolwark  of  another  tug,  doing  her  damage : 

Udd^  That  the  oil-barge  and  her  tug,  having  only  sagged  against  the  vessela 
bj  force  of  the  tide  and  against  their  own  efforts,  were  not  guiltj  of  anj 
negligence  ; 

That  it  is  the  duty  of  every  vessel  lying  at  a  pier  to  be  prepared  to  withstand 
such  contact,  it  being  one  of  the  necessary  incidents  of  harbor  navigation ; 
and  that  the  negligence  that  caused  the  damage  in  this  case  was  in  allowing 
a  tug  with  an  unusually  flaring  bow  to  lie  against  the  midships  of  another 
in  such  a  position  that,  when  pressed  together,  the  strain  must  all  come 
on  the  bulwarks  of  the  inner  vessel. 

Benedict,  J.  This  action  is  brought  to  recover  for  in- 
juries sustained  by  the  tug  Union,  while  lying  at  pier  19  in  the 
East  River,  on  the  15th  day  of  April,  1876. 

The  Union  was  moored  at  the  end  of  the  pier,  and  adjoin- 
ing thereto,  alongside  of  her,  heading  the  same  way,  lay  the  tug 
Starbuck,  while  still  outside  of  the  Starbuck  lay  a  large  bark 
The  Queen  of  the  Sea. 

The  tug  Chas.  E.  Stone  was  engaged  in  towing  a  large  oil- 
barge,  the  Sweepstakes,  alongside.  While  endeavoring  to  turn 
the  barge  in  the  East  River,  so  as  to  head  the  strong  Hood  tide 
then  running,  the  Stone  and  Sweepstakes  sagged  up  against 
the  vessels  at  the  end  of  Pier  19.  The  Stone's  engine  was 
stopped  at  the  time,  and  the  vessels  were  borne  by  the  mere  force 
of  the  tide.  When  the  Sweepstakes  brought  up  no  injury  at 
all  was  sustained  by  the  Sweepstakes  or  The  Queen  of  the  Sea, 
against  which  she  sagged,  but  the  Union  lying  inside  was  in- 
jured by  the  Starbuck  being  forced  against  her. 

The  Starbuck  had  a  very  flaring  bow,  and  as  she  lay  with 
her  bow  opposite  the  Union's  midships,  when  The  Queen  of 
the  Sea  pushed  the  Starbuck,  the  bluff  of  the  Starbuck's  bow 
struck  the  bulwarks  of  the  Union  and  broke  the  top  timbers 
and  rail,  which  is  the  damage  complained  of.  If  the  Starbuck's 
bow  had  not  been  unusually  flaring  there  would  have  been  no 
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damage,  nor  would  there  liave  been  any  injury  if  the  bow  of 
the  Starbuck  had  been  below  the  Union's  water  way ;  but  the 
Starbuck's  bow  being  higher  than  the  Union's  water  way,  and 
very  flaring,  the  bow  was  pushed  against  tlie  rail,  which  proved 
unable  to  sustain  the  pressure,  and  gave  way. 

The  weight  of  the  evidence  shows  that  the  force  witfi 
which  the  Sweepstakes  came  up  against  the  bark  was  not  great. 
She  simply  sagged  by  force  of  the  tide,  and  cannot  be  held 
guilty  of  negligence  for  so  doing.  Such  a  contact  of  vessels  is 
one  of  the  necessary  incidents  of  harbor  navigation,  against 
which  it  is  the  duty  of  evevj  vessel  lying  at  the  piers  to  be  pre- 
pared ;  and  the  negligence  that  caused  the  injury  in  question 
consisted  in  permitting  the  Starbuck,  with  her  unusually  flar- 
ing bow,  to  lie  in  such  a  position  in  regard  to  the  Union's  mid- 
ships, that  when  the  vessels  were  pressed  together  by  the  action 
of  the  Sweepstakes,  the  strain  came  upon  the  bulwarks  of  the 
Union. 

The  libel  must  accordingly  be  dismissed,  and  with  costs. 

For  libellants,  JSeebe,  Wilcox  cfe  ITobhs. 
For  claimants,  Knox  <&  Woodward. 


JULY,  1877.  185 


In  the  matter  of  Daniel  Frej  et  al.,  Bankrupts. 


f  0ttthwtt  §iM^  (ft  §m  f  otfe. 


JULY,  1877. 

IN  THE  MATTER  OF  DANIEL  FREY  AND  OTHERS, 

BANKRUPTS. 

A  bankrupt,  on  examination  before  a  register  under  §  26  of  the  Act,  cannot 
require  the  register  to  have  his  testimony  taken  down  in  common  writing, 
when  the  assignee  furnishes  a  stenographer  to  take  it  down  and  desires  to 
have  it  so  taken. 

In  this  case  the  bankrupts  appeared  before  the  register  for 
examination  under  §  26  of  the  Act,  and  the  counsel  for  the 
assignee  proceeded  to  have  the  examination  taken  down  by  a 
stenographer,  whereupon  the  attorney  for  the  bankrupts  ob- 
jected, stating  that  if  the  counsel  for  the  assignee  would  after- 
wards supply  him  gratis  with  a  copy  of  the  testimony  he  would 
withdraw  the  objection,  but  otherwise  he  would  not.  He 
insisted  that  the  register  must  have  the  testimony  taken  down 
in  common  writing,  so  that  the  questions  and  answere  might  be 
plainly  seen,  to  enable  him  to  cross-examine  the  bankrupts. 
The  register  over-ruled  the  objection,  and  the  question  was 
certified  to  the  Court.  The  register,  in  his  certificate,  said : 
"  The  question  substantially  is,  whether  any  party  may,  at  his 
will,  forbid  stenography  upon  the  trial  and  compel  common 
writing.  I  think  not.  The  art  of  swift  writing  is  too  valuable, 
too  prevalent  and  too  well  recognized  by  law  and  by  the  Courts, 
for  this." 

Blatchfojsd,  J.     1  concur  with  the  register. 
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THE  UNITED  STATES  v.  TWO  HUNDRED  BUSHELS 
OF  CORN  AND  OTHER  PROPERTY. 

Pbacticb  ur  Intebnal  Rbyenub  Cases. — Bill  of  PARTicniiARS. 

• 

Where  an  information  on  behalf  of  the  United  States  had  been  filed,  for  vio- 
lation of  the  Internal  Revenue  Law,  as  entries  upon  the  books  and  other 
offences,  and  a  quantity  of  com,  spirits,  and  other  property  seized  : 

Held^  that  the  information  filed  being  vague,  claimant  of  the  property  was 
entitled  to  a  bill  of  particulars. 

Benedict,  J.  The  claimant's  motion  for  a  bill  of  particu- 
lars must  be  granted.  Under  an  information  so  vagne  as  this 
it  would  be  impossible  to  make  due  preparation  for  trial.  He 
is  entitled  to  such  a  description  of  ^the  spirits  referred  to  in 
the  second  count  as  will  enable  him  to  identify  the  spirits  on 
which  it  is  claimed  the  tax  was  not  paid. 

lie  is  also  entitled  to  be  informed  as  to  what  entries  in 
his  books  it  is  intended  to  show  he  should  have  made  and  has 
not  done  so  under,  the  third  count.  This  information  should 
be  sufficiently  definite  to  enable  the  claimant  to  know  what 
materials  and  what  grain  it  is  charged  that  he  did  not  enter, 
and  by  date,  quantity,  or  other  description  informed  what  spir- 
its distilled  have  not  been  entered  at  all,  and  what  entry  of 
material  made  or  spirits  it  is  intended  to  show  has  been  omit- 
ted. He  is  also  entitled  to  be  informed  as  to  what  entries  in 
his  books  it  is  intended  to  show  are  false. 

The  order  must  be  that  the  District  Attorney,  within  forty 
days  from  this  time,  furnish  a  bill  of  the  above-named  par- 
ticulars to  the  claimant  in  this  action. 
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THE  BRIG  MART  A.  RICH. 

Priority.  — Se ambn' s  W Aosa  — SuppLiEa 

Seamen  held  entitled  to  priority  of  payment  oat  of  proceeds  of  the  sale  of 
the  ship  in  Gonrt,  over  material  men  who  furnished  supplies  to  the  vessel 
during  their  employment. 

Benedict,  J.  This  case  presents  a  question  of  priority 
between  the  claims  of  seamen  for  washes  and  the  claims  of 
material  men  for  supplies. 

The  voyage  began  in  Boston  —  thence  the  vessel  proceeded 
to  Brunswick,  Georgia,  thence  to  Rio,  thence  to  Pernambuco, 
and  thence  to  New  York  where  she  was  sold  by  a  decree  of  this 
Court.  Pai't  of  the  seamen  were  shipped  in  Boston  for  a 
period  of  eight  months,  part  shipped  at  Pernambuco  for  New 
York,  as  1  suppose.  In  Pernambuco  the  material  men  fur- 
nished supplies  to  the  vessel,  and  now  claim  that  their  demand 
takes  precedence  over  the  wages  accrued  at  the  time  of  making 
the  advances. 

The  wages  claimed  by  the  libellants  are  due  by  reason  of  a 
continuous  contract  ending  on  the  arrival  of  the  vessel  in  New 
York.  In  accordance  with  the  general  rule  therefore,  their 
claims  are  entitled  to  be  paid  in  pi-eference  to  the  demands  of 
material  men  for  supplies  furnished  during  the  period  of  the 
employment.  The  case  is  stronger  in  favor  of  the  libellants 
than  the  case  of  the  Louisa  Bertha  (1  Eng.  Law  and  Eq.,  p. 
665)  for  in  this  case  there  is  no  room  to  doubt  that  the  material 
men  may  resort  to  the  personal  liability  of  the  owners  of  the 
13 
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vessel  for  any  deficiency  that  remains  after  the  proceeds  of  the 
vessel  now  in  the  court  are  exhausted. 


For  libellant,  W.  W.  Goodrich. 
For  claimant,   Weeks  di  Foster. 


JULY,  1877. 

THE    STEAMBOAT    PROVIDENCE. 

Collision  in  Hell  Gate.— Following  Vessel. 

A  Hteamboat,  the  P.,  foUowing  another  steamboat  on  a  flood  tide,  overtook  her 
near  the  upper  end  of  BlackweU's  Island.  Several  tows  were  met,  the  P. 
crossed  to  the  south  channel  as  the  other  steamboat  was  passing  down  the 
channel  towards  the  end  of  the  Island,  and  in  crossing  her  bows  came  in 
collision : 

Hdd  that  the  P.  was  in  fault,  being  the  following  vessel,  fox  not  stopping 
when  she  could  easily  do  so,  to  allow  the  other  vessel  to  get  ahead  enough 
for  the  P.  to  pass  under  her  stem  in  safety. 

Benedict,  J.  This  action  is  to  recover  for  damages  sus- 
tained by  the  steamboat  Bolivar  in  a  collision  with  the  steamer 
Providence  on  the  17th  day  of  September,  1875,  near  the 
upper  end  of  Blackwell's  Island.  At  the  time  of  the  collision 
the  tide  was  flood  and  the  weather  clear;  both  vessels  were 
bound  to  New  York,  the  Providence  being  much  the  larger 
and  faster  of  the  two  boats.  The  Bolivar  entered  the. Gate 
fii*st,and  as  she  turned  Ilallett's  Point  the  Providence  passed 
across  her  stern,  taking  the  main  ship  channel  around  Great 
Mill  Rock  while  the  Bolivar  kept  down  between  the  Long 
Island  shore  and  Flood  Rock.  When  the  Providence  opened 
out  above  Mill  Rock,  she  met  a  tow  then  ofiF  Little  Mill  Rock, 
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which  she  passed  to  port,  at  the  same  time  slowing  down. 
After  passing  this  tow  the  Providence  was  opened  again,  and 
then  met  another  tow  coming  up  about  abreast  of  Horn's  Hook. 
This  tow  gave  two  signals,  and  accordingly  the  Providence 
kept  to  port,  and  then  instead  of  taking  the  north  channel 
by  Blackwell's  Island  kept  on  for  the  south  channel.  At  this 
time  the  Bolivar  was  proceeding,  down  below  Flood  Hock,  so 
that  the  Providence  in  crossing  to  the  south  channel  was 
brought  between  the  Bolivar  and  the  end  of  Blackwell's  Island. 
The  space  proved  too  narrow  and  the  two  vessels  came  in 
contact,  the  Providence  knocking  off  the  Bolivar's  stem  with 
her  port  bow  as  she  swept  past.  At  the  time  of  the  blow  the 
Bolivar  was  nearly  still,  having  reversed  her  engine.  The 
Providence  was  under  full  speed. 

On  the  part  of  the  Providence  it  is  claimed  that  no 
fault  on  her  part  is  shown,  inasmuch  as  the  second  tow  met  by 
her  compelled  her  to  take  the  south  channel,  and  in  reaching 
that  channel  she  went  as  near  as  possible  to  the  island,  and 
that  she  could  not  check  her  speed  in  this  locality  without 
going  ashore  ;  wherefore  it  is  contended  that  the  accident  was 
either  inevitable  or  attributable  to  fault  of  the  Bolivar  in  not 
keeping  out  of  the  way  of  the  Providence  by  sheering  off 
towards  the  Long  Island  shore. 

It  is  to  be  remarked,  however,  that  the  answer  does  not 
claim  the  accident  to  have  been  inevitable,  but  states  that  there 
was  room  for  the  Providence  to  pass  between  the  Bolivar 
and  the  island,  as  the  vessels  were  heading,  when  the  Provi- 
dence determined  to  take  the  south  channel ;  and  charges  that 
the  Bolivar  put  out  froni  the  shore  as  she  approached  Black- 
well's Island,  and  crossed  the  channel  over  towards  the  northern 
end  of  Blackwell's  Island  directly  across  the  course  of  the 
Providence,  so  as  to  cut  her  off.  The  fault  thus  charged  upon 
the  Bolivar  is  not  sustained  by  proof ;   on  tlie  contrary,  it  is 
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h<:!j/i,  '/v  'Ai,W,i  ],d-r  ly^w  wa*  thrown  a  little  to  jx/rt  l^rfon:  the 
hi'/'/y, 

Ajt  I  v;ew  till*  esiJ^?.  the  fault  li^iS  in  the  Providence  for 
n^/t  *»y/j/j>I,'i;r  when  »he  ^j^/wW  with  feafety,  and  waiting  ni-til 
there  wua*  r'>'/fn  for  her  to  pa>^«  under  the  liolivar's  stem. 

When  the  Provideu'^e  met  the  fec^i^^nd  t^»w,  three  conrses 
were  o|M;n  (o  her:  ofie  to  j^Ahh  the  t/iW  t^i  the  north  and  take 
the  north  ehannel ;  one  Uf  pa«H  the  tow  to  the  fi<^>nth  and  keep 
on  through  the  httuiU  ehannel,  tniHting  to  her  ahility  to  pass 
the  <*nd  (4  the  iwland  hefore  tlie  IJ<;livar  slionld  reach  that 
point;  and  one  Ut  Mtop  and  wait  until  the  Bolivar  passed  down, 
M*  that  hhe  eonid  he  panhcd  under  her  stern.  Tlie  Providence 
ehoHe  to  kfjep  on  and  take  the  chanc<^  of  reaching  the  end  of 
the  Ihlund  hi.'fore  the  Bolivar.  In  this  she  failed,  and  she  must 
hear  I  he  (tonhrqiujnecjH.  I  do  not  say  that  she  could  have  taken 
the  north  channel,  nor  am  I  certain  that  after  she  had  deter- 
mined to  l<e<jp  on  for  the  south  channel  it  was  possible  for  her 
to  ^i)  iihttnn  of  the  liolivar  without  waiting,  although  there  is 
finmdiition  hi  tlio  evidence  to  argue  that  she  could  have  done 
HO.  Ihit  it  in  nuinifest  that  8he  could  have  held  hack  as  she 
puHMod  the  Kc^cond  tow  instead  of  keei)ing  on  as  she  did,  and 
Ihurt  |ilacing  herKolf  whore  she  couhl  not  stop,  and,  as  it  turned 
out,  enuld  not  puhs  the  Holivar  without  hitting  her.  The  Boli- 
var wurt  the  hMuling  vohsoI,  the  Providence  was  endeavoring  to 
pHHK,  and  she  was  hound  to  select  a  time  and  place  where  she 
iM)uhl  do  80  withotit  touching  the  leading  vessel.  The  law  gave 
luu'  no  right  to  call  upon  the  Bolivar  to  give  away  to  enable 
hor  to  pasH  ahead,  when  by  holding  back  in  time  she  could 
with  sufotY  have  passed  astern. 

The  litHMH^o  nnist,  thorefoi'o  bo,  for  the  libellant,  with  a 
rt)l\>reuoo  to  asoortain  the  danuigi^s. 
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THE  BAEK  EROE.* 

Damage  to  Cargo. — Rebate  op  Duty.— Market  Value  Evidence. — 

Measure  of  Damages. 

A  rebate  of  duty  for  damage  to  goods  obtained  by  the  consignee,  is  not  to  be 
considered  in  computing  the  damage  recoverable  by  the  consignee  against 
the  ship ;  as  an  element  of  market  value  it  has  no  place. 

A  bill  for  the  amount  of  damage,  made  out  after  an  appraisal,  and  presented, 
may  be  taken  to  show  the  difference  in  the  market  value  of  sound  and  dam- 
aged goods  at  that  time. 

The  case  9f  the  Oariotta  {Antef  p.  1),  dissented  from. 

A  vessel  that  had  carried  petroleiiin  to  Italy  brought  back 
to  New  York  a  carg6  of  almonds,  wine,  etc.,  and  the  almonds 
being  found  tainted  with  petroleum  the  consignees  brought  suit 
against  the  vessel  for  damages,. and  recovered.  Upon  reference 
to  ascertain  the  amount  of  damage,  the  commissioner  allowed 
evidence  of  a  rebate  of  duty,  obtained  by  the  consignees 
upon  the  ahnonds  for  damage  on  the  voyage  of  importation, 
exceeding  the  amount  of  difference  in  market  value  between 
sound  and  damaged  almonds  at  the  time  of  sale,  fifteen  months 
after;  and  following  the  case  of  the  Oariotta,  reported  no  dam- 
ages for  the  libellant.  Upon  exceptions  to  his  report  and  argu- 
ment, the  following  decision  was  made. 

For  libellant,  Beebe,  Wilcox  cfe  Hobbs, 

For  claimant,  Butler,  Stillman  tj&  Ilubhard. 

Bknedict,  J.  This  action  is  brought  upon  a  bill  of  lading 
to  recover  for  damages  to  almonds  caused  by  petroleum.  The 
interlocutory  decree  detennined  that  the'libellant  was  entitled 
to  recover  the  damages  caused  by  petroleum  to  the  almonds  in 
question. 

^Affirmed  on  appeal,  August,  1879. 
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Tlic  evidence  taken  before  the  commissioner  shows  192 
ba^  of  almonds  damaged  by  petroleum.  It  also  appears  that 
these  same  bags  were  stained  by  salt  water  and  by  wine.  The 
evidence  fails  to  show  the  proportion  of  injui-y  arising  from 
tliCHC  different  causes.  In  this  state  of  the  proofs  it  must  be 
artsnmed  that  no  diminution  in  value  was  caused  to  almonds 
injured  by  petroleun)  by  the  contact  with  sea  water  or  wine. 
The  damage,  from  the  character  of  the  injury,  was  caused  by 
j>etroloum.  The  difference  then  between  the  market  value  of 
the  almonds  in  the  192  bags  as  they  arrived,  and  the  sound 
value  of  the  almonds,  is  the  tioie  measm*e  of  damages. 

It  has  been  claimed  on  the  part  of  the  respondents  that 
the  libellant  must  give  credit  for  any  rebate  of  duties  that  he 
may  have  received  upon  these  damaged  bags,  and  I  am  referred 
to  a  decision  where  such  rebate  was  taken  into  consideration 
in  determining  the  amount  of  damages  to  cargo.  {The  Bark 
Carhita^  ante,  p.  1.) 

With  all  my  respect  for  the  learned  Judge  who  made  the 
decision  referred  to,  I  am  unable  to  agree  with  him.  The  mar- 
ket price  of  a  merchantable  commodity  must  furnish  the  test 
of  value.  To  take  into  consideration  the  amount  of  duty  paid 
upon  an  article  in  determining  its  value,  is,  according  to  my 
view,  to  resort  to  cost  as  a  test  of  value.  Tlie  rate  of  duty 
doubtless  is  an  elen)ent  which  goes  to  fix  market  value,  but  the 
amount  paid  for  duties  upon  any  particular  article  is  not  taken 
into  consideration  in  determining  the  value  of  that  article. 
The  article  sells  for  the  same,  whether  the  owner  paid  or 
escaped  paying  the  duty.  So  in  this  instance  the  damaged 
almonds  weix)  worth  the  same  in  the  market,  whether  the  libel- 
lant paid  the  whole  or  a  part  or  none  of  the  duty.  And  the 
difference  between  that  value  and  the  market  value  of  sound 
almonds  shows  the  amount  of  injnry  caused  by  the  failui*e  of 
the  ship-owner  to  perform  his  contract 
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Any  advantage  which  the  freighter  has  gained  in  adjust- 
ing the  duties  was  an  advantage  to  him  in  his  contract  with  the 
Government,  not  a  benefit  to  the  goods  arising  from  the  act  of 
the  ship-owner.  The  ship-owner  is  no  party  to  the  dealing  of 
the  freighter  with  the  Government,  and  the  result  of  that 
dealing  cannot  inure  to  his  benefit,  otherwise  the  ship-owner 
might  claim  to  take  upon  himself  the  adjustment  of  the  duty, 
and  if  not  permitted,  he  might  ask  to  show  in  diminution  of 
his  liability,  that  if  permitted,  he  would  have  obtained  a  larger 
rebate. 

Upon  these  grounds  I  must  reject  the  claim  of  the  respond- 
ents tliat  the  rebate  of  duties  obtained  by  the  libellant  trom  the 
Government  be  credited  to  them,  in  calculating  the  damage 
arising  from  their  negligence. 

The  bags  damaged  by  petroleum  were  sold  at  a  loss  of 
$140.39,  and  this  sum  the  libellant  claims  should  be  allowed 
him  as  his  damages.  The  damaged  almonds  were  kept  in  store 
some  fifteen  months  before  they  were  sold,  and  w^hen  sold,  it 
was  without  notice  to  the  ship.  There  is  evidence  that  the 
almonds  were  sold  in  the  usual,  way,  and  some  evidence  that 
no  material  change  in  the  market  occurred  while  they  were  in 
store.  On  the  other  hand,  it  is  shown  that  soon  after  the  arrival 
of  the  cargo,  the  consignees  caused  an  estimate  of  the  damage 
to  be  made  by  their  own  broker,  and  upon  such  estimate  sent 
in  a  bill  to  the  ship  for  $100  as  the  damage.  1  am  of  the  opin- 
ion that  the  respondents  can  resort  to  this  bill  rendered  as  show- 
ing that  a  difference  in  value  did  occur  between  the  time  of 
arrival  and  time  of  sale,  in  which  case  there  being  no  other 
proof,  it  must  be  taken  as  evidence  of  tha amount  of  such  dif- 
ference. Of  this  the  consignees  cannot  complain,  as  it  is  their 
own  bill. 

The  libellant  is  therefore  entitled  to  recover  $100  with  in- 
terest from  the  date  of  the  arrival  of  the  ship. 


<#  ''  f«  I .     *  ~«  0 , 

iU^nifU't^  4r  Th';  cf.ar^r^;  for  inair'ntr  fij.al  rfrry.Ti  Is  cr- 
f't  Th^j  N'/.'ilify  of  t\ If:  i:\iHrir*: '^^nk  (U'jrAcA  by  U.iiV;:.!' r>i, 
#r<  If»  th'T  ^^^iJu?  of  fho  IrJirk  Al'ff'^.  To/Kf»fj/r.  The  chanre  f-r 
fi/»r»tr  til/?  V'A'Aiv\^  utfikiir^  Uih  iXtM'XccX  arifl  ifid#;xe^,  for  the  or.Jer 
f//  r.HUf'j']  Mti|MilrtMoii.^,  for  tftxing  the  e^Mt>,  for  receivii.f/  and 
l/rt/inj/  /iijt  f.h/;  rno/i^ry,  efiteriii;^  order  eheek,  eiitrie»  in  ledger 
Hhd  for  filing  chrrk'n  ry^iH  are  all  in  areonlanee  with  the  stat- 
uit'^  if  fliM  MU'vU'tm  have  been  or  niiiHt  be  perfonned,  as  to 
which  flHrre  huH  b(?en  u<i  dinpute. 

Till'  <^liar^rj  of  jjj2,00  for  notiee»  of  trial  !»  for  tlie  services 
of  tin'  r.U'.rU  in  ntnkin;^  np'the  calendar  and  in  Bending  notice 
to  thn  |iroctoi'  of  the  fa(^t  that  the  cauB(;  in  upon  the  calendar, 
and  iirt  iiiiinhor,  'Phi.*  H(5rvi<!e  Ih  required  by  Rule  83  of  this 
('Oiirt,  and  by  the  pnieticc!  the  j)roctorH  are  Haved  the  labor  of 
iiotit^hi^  (MiUM^M  fiir  trial  or  pre])at'in^  note^^  of  insnc,  and  are 
hIwhvh  inl'nrnHMl  uh  to  the  ioitality  of  a  canse  upon  tlio  ealen- 
ijar.  *V\u^  pnictice  Ihih  met  witli  favor,  and  this  is  the  first 
thnn  tliiU  obj<M<tion  Iiiih  boon  made  to  the  char<^o  of  two  dollai*s 
lor  iIm'  HiM'viiM'K  rtMidonMl, 

Tho  I'm'!  (hut  thtM^hiirgc*  bun  gone  uncpiostioned  for  twelve 
Noiu'M  \n  v\  iiltHU'o  that  it  in  nMisonuble.  It  therefore  falls  within 
tho  |»rint'i|»h«  of  tho  oum^  of  the  ehar^o  for  making  calendars 
I'onxidortMl  by  fludijo  Hhiloliford  in  C/ujfidw  The  Alice  Taui- 
foi'  (I  I  HbUrb,  D*.!'0,  and  mn^t  bo  all(»wod. 

For  lil»olhu\t,  •/.  .A  .'l/A/i. 
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THE  STEAMBOAT  NOVELTY. 

Custody  of  Vessel. — Necbssaby  Expenses. 

The  expense  of  dockage  of  a  vessel,  which  was  seized  by  the  ^larshal  while 
she  was  on  a  marine  railway  from  which  she  could  not  be  removed  without 
danger  of  sinking,  is  not  a  disbursement  which  is  limited  by  the  provision 
of  Section  829,  U.  S.  Rev.  Statutes,  allowing  the  marshal  $2.50  a  day  for 
the  necessary  expenses  of  keeping  boats  or  vessels ;  but  a  reasonable  bill 
for  such  dockage  may  be  paid  by  him  and  is  chargeable  upon  the  property 
saved  thereby. 

Benedict,  J.  On  the  27th  day  of  February,  1877,  the 
marehal  received  process  in  rem  issued  in  this  action,  directing 
him  to  seize  and  safely  keep  the  steamboat  Novelty.  That 
vessel  was,  at  the  time  the  process  was  issued,  lying  upon  a 
marine  railway,  and  she  was  there  duly  seized  by  the  marehal 
under  the  process  issued  to  him.  It  appears  that  the  steam- 
boat had  been  sunk  off  Staten  Island,  and  had  been  raised  by 
the  Coast  Wrecking  Company  and  placed  by  them  upon  the 
dock,  where  she  was  seized  by  the  marshal  in  this  action.  The 
vessel  was  in  bad  condition,  and  if  removed  from  the  dock 
without  repairs  would  have  sunk  again. 

The  marshal  received  no  other  instructions  than  that  con- 
tained in  his  process,  and  there  was  nothing  for  him  to  do  but 
to  keep  the  vessel  upon  the  dock  where  he  found  her,  for  he 
had  no  funds  in  his  hands  to  expend  in  repairs  nor  any  author- 
ity to  make  repairs,  and  he  could  not  remove  the  boat  from  the 
dock  without  danger  of  her  destruction.  Under  such  circum- 
stances I  see  no  other  way  but  for  him  to  pay  whatever  is 
proved  to  be  a  reasonable  and  proper  sum  for  the  use  of  the 
dock  while  the  boat  was  in  his  custody.  Section  829  E.  S.  has 
no  relation  to  expenses  of  preserving  a  ship  such  as  are  here  in 
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question.  Expenses  like  these  may  be  allowed  to  be  made 
when  necessary,  and  are  chargeable  upon  the  property  saved. 

It  has  been  shown  that  the  bill  presented  is  fair,  and  no 
witness  is  called  to  deny  its  correctness.  I  am  of  the  opinion, 
therefore,  that  if  paid  by  the  marehal  it  may  be  ^axed  by  him 
as  a  necessary  item  of  the  expense  of  preserving  the  vessel 
while  in  his  custod3\ 

If  the  charge  for  raising  the  vessel  is  included  in  the  bill, 
that  I  think  should  not  be  paid  by  the  marslial,  because  the 
boat  was  not  raised  from  the  dock  while  in  the  marehaPs  cus- 
tody. 

It  is  to  be  regretted  that  the  parties  interested  in  this  boat 
permitted  her  to  remain  upon  the  dock  until  a  bill  for  dockage 
equal  to  her  value  had  been  incurred,  when  timely  application 
for  her  sale  as  perishable  would  have  saved  the  greater  part  of 
the  expense.  For  this  unfortunate  i-esult  the  parties  who  lose 
thereby  are  alone  responsible,  because  although  aware  of  the 
position  of  the  boat  they  made  no  effort  to  save  the  expense. 
There  may,  however,  be  no  hardship,  as  it  would  seem  from 
the  result  that  this  vessel  when  proceeded  against  was  worth  little 
or  nothing  above  the  necessary  expenses  attendant  upon  her  re- 
moval from  the  place  where  she  lay.  If  this  be  the  case,  there 
may  be  reason  for  the  course  adopted,  as  if  successful  it  would 
have  resulted  in  giving  to  these  libellants  the  benefit  of  the  use 
of  the  marine  railway  without  compensation,  and  if  unsuccess- 
ful there  would  be  nothing  lost. 

For  libellant,  D,  c&  T.  McMahon. 
For  claimant,   C.  A.  Ilaiid, 
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THE  SCHOONER  KOLON. 

Nboligence.'— Damage  by  Ai^chob  at  Bow.— Appobtionment. 

Where  a  schooner  lying  across  the  end  of  a  pier  left  her  inshore  anchor  hang- 
ing at  the  bow,  with  the  flakes  under  water,  and  a  canal  boat  that  had  oc- 
casion to  haul  up  to  the  pier  in  the  slip  caught  her  stem  on  the  anchor  and 
was  damaged  so  that  she  sunk  with  her  cargo  on  board : 

Hfld,  That  it  was  negligence  for  the  schooner  so  to  leave  her  anchor,  and  that 
it  was  negligence  for  the  canal  boat  to  haul  in  as  she  did,  when  she  knew 
the  anchor  hung  in  a  dangerous  way,  without  any  precaution  to  keep  her- 
self clear  of  it; 

That,  the  fault  being  mutual,  the  damages  must  be  apportioned ;  and  there 
being  no  damage  to  the  schooner,  the  owner  of  the  canal  boat  ip  entitled  to 
a  decree  for  half  his  damages,  and  the  owner  of  the  cargo  for  the  whole  of 
his  damages  against  the  schooner. 

Benedict,  J.  These  two  actions  are  brought,  one  by  the 
owner  of  the  canal  boat  Hope,  the  other  by  the  owner  of  the 
cargo  of  the  same  vessel,  to  recover  damages  resulting  from  the 
sinking  of  the  canal  boat  on  the  22d  day  of  November,  1875, 
near  the  pier  at  the  foot  of  Seventy-ninth  street  in  tlie  East 
River. 

The  Hope  was  lying  outside  of  another  boat  that  was 
moored  at  the  bulkhead,  south  of  the  pier,  at  the  foot  of  Seventy- 
ninth  street,  with  her  stern  towards  the  pier.  After  the 
Hope  had  taken  this  position  the  schooner  Kolon  took  a  posi- 
tion at  the  end  of  the  pier,  at  the  foot  of  Seventy-ninth  street, 
heading  down  the  river,  her  bow  therefore  pointing  towards  the 
stern  of  the  Hope.  The  Kolon  was  securely  moored  at  the  end 
of  the  pier  by  lines  to  the  pier,  but  her  bow  projected  several 
feet  below  the  corner  of  the  pier,  and  her  inshore  anchor  was 
hanging  from  her  port  bow,  the  flukes  below  the  water-line. 
About  half-past  ten  o'clock  in  the  morning,  it  became  neces- 
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sary  for  the  boat  lying  inside  the  Hope  to  come  away  from  the 
bulkhead  and  for  the  Hope  to  take  her  place.  lu  order  to  do 
this  the  bow  and  stern  lines  of  the  Hope  were  slacked,  so  that 
the  inside  boat  could  get  out,  and  when  the  attempt  was  made 
to  haul  the  Hope  to  the  bulkhead  by  heaving  on  the  stern  line, 
it  was  found  that  her  stern  had  caught  upon  the  anchor  hang- 
ing at  the  bow  of  the  Kolon.  Upon  slacking  the  chain  the 
Hope  went  free,  but  the  hole  made  by  the  anchor  caused  her  to 
sink,  whence  the  damage  to  recover  which  these  suits  are  brought. 

The  foundation  of  these  actions  is  negligence,  and  tliere 
can  be  no  recovery  without  negligence  on  the  part  of  tiie 
Kolon  is  found.  If,  as  claimed  on  the  part  of  the  Kolon  and 
shown  by  the  evidence,  the  position  of  the  Kolon  reniaiued 
unchanged  while  the  Hope  was  moving,  the  only  negligence 
on  the  part  of  the  Kolon  to  be  suggested  is  in  lying  where  she 
was  or  in  allowing  her  anchor  to  hang  as  it  did. 

To  lie  at  the  end  of  a  pier  cannot  be  held  to  be  negligence 
in  itself,  but  the  place  is  dangerous,  calculated  to  interfere 
with  the  movements  of  vessels  in  the  slips,  and  entails  special 
responsibility.  Thus  Rule  11  of  the  Harbor  Masters'  regula- 
tions prescribes  that  "  vessels  at  the  end  of  wharves  or  piers 
shall  haul  either  wav  as  to  best  accommodate  vessels  scoinor  in 
or  coming  out  from  such  wharves  or  piers."  The  Kolon,  in 
this  instance,  was  under  a  greater  responsibility,  because  she 
lay  with  her  bow  projecting  some  distance  beyond  the  line  of 
pier.  Extending  thus  partly  across  the  slip  the  position  of  her 
anchor,  not  catted  but  hanging  from  the  bow,  with  flukes 
below  the  water,  was  especially  dangerous  to  vessels  moving 
about  the  slip.  Rule  8  of  the  Harbor  Mastei^s'  regulations 
requires  of  a  vessel  lying  alongside  the  piera  that  the  flukes  of 
the  off-shore  anchor  be  taken  in  on  the  forecastle. 

In  respect  to  the  in-shore  anchor  there  is  no  regulation, 
but  it  is  evident  that  where  a  vessel  is  lying  at  the  end  of  a 
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pier  with  her  bow  extending  beyond  tlie  line  of  the  pier  the 
in-shore  anchor,  if  not  catted,  is  as  dangerous,  to  vessels  moving 
in  the  slip,  as  the  off-shore  anchor  of  a  vessel  lying  alongside 
the  pier.  I  am  of  the  opinion  that  it  is  negligence  for  a  vessel 
lying  as  the  Kolon  was  to  allow  l\er  anchor  to  hang  as  she  did. 
The  proofs  show  it  to  have  been  so  considered,  not  only  by 
those  in  charge  of  the  Hope,  but  by  the  mate  in  charge  of  the 
Kolon  ;  for  it  is  proved  and  not  contradicted  that  the  owner 
of  the  Hope  told  the  mate  of  the  Kolon  that  the  position  of 
the  anchor  was  dangerous,  and  the  mate  did  not  dispute  it. 
Furthermore,  the  mate  was  told  that  the  Hope  would  be 
obliged  to  haul  in  in  the  morning,  and  he  promised  to  have 
the  anchor  out  before  that  time.  The  Hope  did  haul  accord- 
ing to  the  notification,  and  in  the  movement,  which  would 
otherwise  have  been  attended  with  no  danger,  she  was  sunk  by 
catching  upon  the  anchor,  which  had  been  left  in  its  danger- 
ous position.  It  seems  clear,  then,  that  the  Kolon  was  guilty 
of  negligence. 

The  remaining  question  is  whether  the  Hope  was  also  in 
fault.  It  is  proved  and  not  disputed  that,  by  the  exercise  of 
care,  the  Hope  could  have  been  held  up  against  the  eddy  tide 
while  taking  the  place  of  the  inside  boat,  so  as  to  avoid  con- 
tact with  the  anchor.  And  I  am  of  the  opinion  she  was  bound 
to  take  this  precaution.  She  knew  that  the  distance  between 
her  stern  and  the  Kolon's  bow  was  small,  and  she  knew  that 
the  anchor  was  still  hanging  from  the  bow.  She  gave  no 
notice  to  the  Kolon  that  she  was  about  to  haul,  at  the  time  of 
the  hauling,  but  undertook  the  manoeuvre  of  getting  in  to  the 
bulkhead  without  hitting  the  anchor.  In  this  undertaking 
she  omitted  to  take  an  obvious  and,  as  it  turned  out,  a  necessary 
precaution  to  avoid  accident.  Where  the  circumstances  are 
extraordinary  the  unexcused  omission  to  use  corresponding 
effort  is  negligence. 


200  EASTERN  DISTRICT  OF  NEW  YORK, 

The  SteamhoaC  Uinnle  R.  Child*  and  the  Tng  B.  P.  Xoble. 

Tliis  then  is  a  ca^  of  mutual  fault. 

There  was  no  damage  to  the  KoIod.  The  owner  of  the 
Hope  ma^  tlierefore  liave  a  decree  for  one-half  hie  damages. 

The  owner  of  the  cargo,  in  accordance  with  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  the  At- 
lag,  must  be  allowed  to  recover  of  the  Kolon  liis  whole  loss. 

For  libellants,    W.    IF.   Goodnch. 

For  claimants,  Benmiiat,  Taft  d;  Benedict. 


THE    STEAMBOAT   MINNIE   R.  CHILDS    AND   THE 
TUG    R.   P.  NOBLE. 

COLLIBION  IK  THE  KiLL  VON  KuLI..— Bt 

Spbbd. 

Where  a  tug  ooming  into  the  obaiiiiel  of  the  I 
land,  with  a  scboouer  in  tow,  met  a  steamti 

and  eichai^ed  ilgnaU  with  her,  bnt  a  oollisi 

boat  and  the  tow  ; 
Udd,  That  the  Bteamboat  was  in  fanlt,  for  not 

channel,  after  eiohangiog  signals  with  the  ti 

to  go  on  the  west  side ; 
That  the  tng  wa«  not  in  fault  for  keeping  np  h 

oes,  nor  the  Bchooner  in  fault  for  not  failing 
A  steamboat  that  cannot  be  steered  ehoufd  be  i 

Benedict,  J.  This  action  is  broii 
ages  done  to  the  schooner  Gillan,  b; 
Bteambfiat  Minnie  R.  Childs,  on  Angu 
The  schooner  was  being  towed  by  tl 
npon  a  hawser  some  eighty  feet  in  It 
wards  New  York.     The  Minnie  E.  CI 
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posite  direction,  on  a  trip  from  Newark  to  Coney  Island.  The 
time  of  the  collision  was  about  10  o'clock  in  the  morning.  The 
weather  was  clear,  the  tide  flood,  and  there  were  no  other  ves- 
sels to  interfere  with  the  navigation.  The  place  of  the  colli- 
sion was  between  the  stake-light  and  the  lower  end  of  the  mid- 
dle ground  in  the  channel  that  runs  from  opposite  Elizabethport, 
and  between  the  middle  ground  and  the  Staten  Island  shore, 
where  there  was  abundant  room  for  vessels  like  these  to  pass  in 
safety. 

The  libellant  charges  fault  upon  both  the  steamboats. 
Each  steamboat  charges  the  other  with  being  the  sole  cause  of 
the  collision,  and  the  Minnie  E.  Childs  charges  fault  upon  the 
schooner. 

Upon  an  examination  of  the  voluminous  testimony  taken 

» 

in  the  case,  I  deem  it  entirely  clear  that  no  fault  can  be  impu- 
ted to  the  schooner.  The  fault  suggested  (which,  by  the  way,  is 
not  made  to  appear  in  any  pleading),  is  that  she  omitted  to  cast 
off  the  tow  hawser  when  it  was  seen  that  the  Minnie  R.  Childs 
was  likely  to  strike  her.  But  that  manoeuvre  would  have  been 
of  doubtful  propriety,  to  be  thought  of  only  at  the  last  moment, 
and  the  failure  to  adopt  it  in  the  extremity  is  not  a  fault.  It 
seems  also  to  be  apparent  that  there  was  no  fault  in  the  manage- 
ment of  the  tug.  She  turned  the  point  of  the  middle  ground  as 
close  as  she  could  do  with  safety,  and  from  that  time  until  the 
collision,  was  bearing  as  strongly  as  she  could  for  the  west  side 
of  the  channel,  which  extends  about  a  half  a  mile  from  the  point 
of  the  middle  ground  to  the  stake-light.  She  blew  two  whistles 
to  indicate  her  intention  to  take  the  west  side,  as  soon  as  the 
Minnie  R.  Childs  appeared  at  the  stake-light,  which  whistle  was 
replied  to  by  two  whistles  of  the  Childs,  and  the  evidence  is  that 
those  whistles  were  in  accordance  with  the  universal  custom  of 
boats  passing  up  that  c/hatmel  on  flood  tide.  I  see  nothing  im- 
proper in  the  movements  of  the  tug.     The  weight  of  evidence 
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is  that  it  is  usual  for  boats  licking  up  in  such  trips  to  take  the 
west  side.  The  testimony  is  that  any  other  course  would  have 
been  dangerous,  and  it  is  conceded  that  her  choice  of  the  west 
side  was  acquiesced  in  by  the  Childs  at  once,  for  she  answered 
by  two  whistles  the  two  whistles  of  the  tug.  It  is  true  the  tug 
kept  up  her  speed  until  the  moment  of  the  collision,  but  that 
was  the  only  effort  she  conld  make  to  avoid  the  collision,  and  it 
was  calculated  to  accomplish  the  end.  From  the  time  of  ex- 
changing signals  until  the  accident,  the  Noble  kept  to  starboard 
as  much  as  possible,  and  she  was  close  to  the  west  side  of  the 
channel  when  the  vessels  struck. 

The  pilot  of  the  Childs  says  he  was  close  on  the  bar  him- 
self, not  more  than  twenty-five  yards  from  it,  at  the  collision. 
It  seems  clear  then  that  the  collision  must  be  attributed  to  the 
fault  of  the  Childs,  in  that  she  did  not  keep  further  to 
east  and  so  as  to  pass  the  tow  to  west  in  accordance  with  the 
signals  that  had  been  exchanged.  The  pilot  of  the  Childa 
testifies  that  he  saw  the  tug  when  she  began  to  turn  the  lower 
part  of  the  middle  ground  and  at  once  gave  one  whistle ;  that 
the  tug  answered  immediately  with  two  whistles  to  which  he 
replied  with  two  whistles.  This  testimony  shows  conclusively 
that  the  Childs  acquiesced  in  the  course  chosen,' that  she  ex- 
pected to  take  the  east  side  and  that  the  tow  would  take  the 
west  side.  But  for  some  reason  the  Childs  failed  to  get  over 
to  the  east  side  as  is  shown  by  the  positions  of  the  vessels  at  the 
collision.  Under  the"  circumstances  it  was  the  dutv  of  the 
Childs  to  get  over  to  the  east  side,  so  as  to  pass  in  safety,  or  if 
she  could  not  do  that  to  stop  and  allow  the  tow  to  pass  her  to 
port,  as  it  would  have  done  if  the  Childs  had  stopped  before 
coming  up  to  the  tow.  The  pilot  of  the  Childs  says  that  he 
did  not  ring  to  stop  until  the  Noble  was  just  lapping  the  bow 
of  the  Childs. 

It  was  suggested  in  the  argument  that  the  Childs  in  such 
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slmllow  muddy  water  would  not  steer  well,  and  that  this  is  the 
reason  for  the  failure  to  get  over  to  east.  If  such  be  the  fact 
it  does  not  avail  to  relieve  the  CiiilJs  from  responsibility  for 
damage  caused  thereby.  If  she  could  not  be  steered  she 
should  have  been  stopped.  There  must  be  a  decree  in  favor 
of  tlie  libellant  against  the  Childs,  and  the  libel  as  against  the 
Noble  must  be  dismissed  with  costs.  Let  a  reference  be  had 
to  ascertain  the  amount  of  the  damage. 


For  the  libellants,  Z.  A.  Lockwood. 
For  the  tug,  Beebe^  Wilcox  <&  Hohba. 
For  the  steamboat,  H,  B,  Whitbeck. 


JULY,  1877. 

THE  BARK  AALESUND. 
Damages  to  Pebson.— Right  of  Action. — Stevedobe. 

« 

In  an  action  in  rem  to  recover  of  the  ship  damages  sustained  by  a  stevedore, 
engaged  in  dischaiging  cargo,  who  was  thrown  down  and  seriously  injured 
by  the  breaking  of  the  span-rope  that  sustained  the  tackle  of  slings  he  had 
rigged,  which  rope  the  master  of  the  bark  had  rigged  expecting  to  discharge 
the  cargo  himself : 

Hdd^  That  the  putting  up  an  imperfect  span-rope  was  not  such  a  failure 
of  duty  on  the  part  of  the  master  in  the  furnishing  of  the  ship  as  would  give 
a  right  of  action  against  her.     ' 

Benedict,  J.  This  action  is  to  recover  damages  for  in- 
juries  received  by  the  libellant  on  board  a  Norwegian  bark 
when  lying  in  navigable  water  at  one  of  the  piers  in  New  York, 
discharging  her  cargo.  The  libellant  at  the  time  he  was  in- 
jured was  engaged  in  the  work  of  discharging  the  cargo,  and 

was  actually  on  board  the  vessel    His  duties  were  to  stand  at 
14 

"  ■%.> 
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the  hatch  and  as  the  cargo  came  up  from  the  hold  in  the  slings 
to  prevent  it  from  catching  on  the  hatch.  While  thus  en- 
gaged the  span-rope  broke,  whereby  the  libellant  was  precipi- 
tated against  the  combings  of  the  hatch  and  sustained  injury, 
to  recover  for  which  he  brings  this  action  against  the  vessel. 
It  is  not  disputed  that  the  libellant,  while  employed  as  above 
described,  received  a  serious  injury,  nor  is  it  denied  that  the 
immediate  cause  of  the  accident  was  the  breaking  of  the  span- 
rope  while  being  used  to  hoist  two  bags  of  coffee  from  the  hold 
of  the  ship.  The  evidence  shows  that  the  span-rope  had  been 
rigged  by  the  master  of  the  vessel  when  he  supposed  that  he 
was  to  discharge  the  cargo  himself  by  his  own  crew.  Subse- 
quently he  determined  to  employ  a  stevedore,  and  a  contract 
was  made  with  one  Lloyd  to  discharge  the  cargo  for  so  much, 
•paid  him  by  the  ship.  The  libellant  was  employed  by  Lloyd, 
and  was  acting  under  his  directions.  It  is  usual  even  when  a 
stevedore  is  employed  to  discharge  a  vessel  for  the  vessel  to 
furnish  the  span -rope ;  and  when  Lloyd  was  employed  he  used 
the  span-rope  found  to  have  been  already  put  up  by  the  master 
as  kbove  stated,  changing  its  position  to  correspond  with  a 
change  in  the  location  of  the  bark.  The  libellant  himself  as- 
sisted in  rigging  the  tackle  to  the  span-rope,  and  had  full  op- 
portunity to  know  the  condition  of  the  rope  so  far  as  was  dis- 
closed by  external  appearance.  He  made  no  complaints  in 
respect  to  the  ix)pe,  and  never  objected  to  using  it.  The  rope 
was  originally  a  g(x^d  rope,  and  was  of  sufficient  size.  If  it 
was  defective,  such  defect  would  not  be  apparent  without  a 
close  examination  of  the  condition  of  the  fibi-e.  It  had  been 
used  four  yeai-s  as  a  sheet,  and  upon  a  test  made  since  the  acci- 
dent the  weight  of  1183  pounds  was  hoisted  by  it  without 
breaking. 

On  the  part  of  the  defence  it  is  contended  that  the  span- 
rope  was  not  imj>erfect,  and  that  the  accident  was  caused  by 
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thejibellant's  own  negligence  in  permitting  the  bags  in  the 
slings  to  catch  under  the  hatch  as  the  horse  was.  hoisting  them 
up.  At  the  time  of  the  accident  two  bags  of  coffee  were  in 
the  slings.  It  is  also  contended  that  as  a  matter  of  law  there 
can  be  no  recovery  in  this  action,  whether  the  rope  was  sound 
or  defective. 

1  am  of  the  opinion  that  upon  the  law  of  the  case  the  libel- 
lant  carmot  recover  in  this  action,  and  therefore  I  do  not  con- 
sider the  question  of  fact,  but  treat  the  case  as  if  it  were  proved 
that  the  master  of  this  vessel  put  up  for  the  purpose  of  dis- 
charging his  cargo  a  span-rope  of  insufficient  strength  for  that 
purpose.  I  also  assume  for  the  purposes  of  this  case  that  the 
ship  would  be  charged  with  any  damages  arising  from  tlie  neg- 
lect of  the  master  in  a  matter  appertaining  to  the  bu-^iiiei^s  of 
the  ship,  and  such  I  consider  the  discharging  of  her  cargo 
to  be.  In  order  to  charge  the  ship,  at  least  as  much  must  l>e 
proved  as  w^onld  be  necessary  to  make  out  a  cause  of  action 
against  the  master  in  personatn. 

It  is  plain  that  the  right  to  recover  in  this  action  does  not 
arise  out  of  contract.  There  is  evidence  that  by  the  contract 
between  the  ship  and  Lloyd  who  was  employed  to  discharge  the 
cargo  the  ship  was  to  furnish  the  span-i-ope,  and  that  a  span-rope 
is  part  of  the  tackle,  apparel  and  furniture  of  a  merchant-ship. 
But  there  was  no  privity  of  contract  between  the  ship  and 
the  libellant.  The  libellant  was  employed  by  Lloyd,  and  was 
working  under  his  e?fclusive  direction  and  control.  This  point 
is  conceded  in  behalf  of  the  libellant,  but  it  is  said  the  action 
is  ^;l  delicto.  The  fault  of  the  master  in  the  furnishing  of  the 
ship  resulting  in  damages  is  the  ground  of  the  proceeding 
against  the  ship.  The  question  is  then,  whether  putting  up  an 
imperfect  span-rope  is  such  a  violation  of  the  duty  owing  to 
any  who  might  use  the  rope  in  the  way  the  libellant  used  it,  as  to 
give  a  right  of  action  for  injuries  caused  by  the  imperfect  con- 
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ditioii  of  the  rope.  1  am  of  the  opinion  that  there  was  no  such 
violation  of  duty.  Injury  to  a  pei-son  bearing  off  the  rope 
attached  to  the  span-rope  would  not  necessarily  follow  from 
the  breaking  of  the  rope,  and  the  master  cannot  be  held  to 
have  put  up  the  rope  with  the  reasonable  expectation  that  such 
a  result  would  follow  if  it  broke. 

None  of  the  cases  to  which  I  have  been  referred  appear  to 
justify  such  a  holding.  On  the  other  hand,  the  case  of  Cough- 
try  v.  Globe  Works^  cited  in  Wharton  on  Negligence,  §441,  ap- 
pears to  be  on  all  foure  with  this,  and  its  principle  is  fatal  to 
the  claim  of  the  libellants.  See  also  Loop  v.  Litchfieldy  42  N. 
Y.,  351.  Again,  it  is  proved  and  not  disputed  that  the  libellaut 
himself  saw  the  span-rope ;  that  he  rigged  the  block  to  it,  and 
had  as  full  an  opportunity  to  judge  of  its  efficiency  as  the 
master  had.  It  is  true  that  the  master  knew  what  the  libellant 
did  not  know — that  the  rope  had  been  used  for  a  sheet  during 
four  years ;  but  four  years'  use  would  not  necessarily  destroy 
the  rope  nor  make  it  too  weak  for  the  use  to  which  it  was  put. 
The  eflFcct  of  such  a  use  would  be  different  in  different  cases, 
and  its  effect  on  this  rope  would  necessarily  be  determined  by 
the  appearance  and  condition  of  the  rope  itself.  As  to  that 
the  libellant  was  as  well  informed  as  the  master,  and,  having 
gone  to  work  with  the  rope  without  objection  or  complaint,  he 
.cannot  now  say  that  the  accident  was  the  result  of  the  master's 
neglect  rather  than  his  own. 

The  libel  must  be  dismissed  with  costs. 

For  libellant,  Beebsj  Wilcox  cfe  HoVbs. 

For  claimant,  Butler^  StiUnian  <&  Hvihwrd. 
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Damaob  to  Cargo.— Nbgligent  Stowage. -^EyiDEHCB. 

A  bill  of  lading  for  a  cask  of  wine  receipted  for  it  *''  in  good  order  and  condi- 
tion/ and  excepted  *"*  the  dangers  of  the  seas.*'  On  arrival  in  port,  and 
before  being  moved  from  its  place  In  the  vessel,  it  was  found  to  be  leaking^ 
with  one  of  its  heads  crashed  in,  and  a  large  proportion  of  the  wine  had 
leaked  out.  In  a  suit  in  rem^  in  Admiralty,  against  the  vessel,  to  recover 
for  the  value  of  the  lost  wine  : 

Hddy  1.  The  libellant  must  show  negligence  in  the  handling  or  stowage  of  the 
oaek; 

2.  The  oondition  of  the  cask  on  arrival  was  prima  faoie  evidence  of  such 
negligence ; 

8.  The  vessel  must  then  show  that  the  damage  was  not  caused  by  negligence 
on  the  part  of  the  vessel ; 

4.  General  evidence  as  to  proper  stowage  and  dunnage,  in  place,  does  not 
show  that  the  head  was  not  crushed  in,  in  handllug,  after  the  vessel  took 
chaige  of  it ;  .  . 

5.  Such  handling  is  part  of  the  stowage  ; 

6.  The  vessel  was  liable  for  the  value  of  the  lost  wine. 

Blatchpord,  J.  The  libbllants  shipped,  at  San  Francisco, 
on  the  18th  of  June,  1875,  on  board  of  the  ship  Black  Hawk, 
for  New  York,  sixty-seven  pipes  and  half-pipes  of  California 
wine,  for  which  the  ship  gave  a  bill  of  lading  stating  that  there 
were  sixty-seven  packages  of  wine ;  that  they  were  shipped  in 
good  order  and  condition,  except  that  casks  Nos.  278,  285  and 
288  had  broken  staves  when  received  ;  and  that  thev  were  to 
be  delivered  in  "  like  "  good  order  and  condition  at  New  York, 
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at  the  ship's  tackles,  the  dangei's  of  the  seas,  sweat,  fire  and  col- 
lision excepted.  The  bill  of  lading'  contained  the  following 
clause:  "Vessel  not  accountable  for  breakage,  leakage  or  rust, 
if  pn)perly  stowed."  On  the  arrival  of  the  vessel  at  New  York, 
one  of  the  pipes,  No.  447,  was  found,  before  it  was  moved 
fi-oin  tlie  place  where  it  was  stowed  in  the  vessel,  to  be  leaking, 
and,  on  examination,  one  of  its  heads  was  found  to  be  crushed 
in  and  broken  in  such  manner  as  to  sufiicientlv  account  for  the 
leakage.  A  very  large  proportion  of  the  wine  in  the  pipe  had 
leaked  out.  Tliis  suit  is  brought  to  recover  for  the  value  of  the 
lost  wine. 

There  is  no  doubt  that,  under  a  bill  of  lading  of  the  above 
character,  it  is  not  sufficient  for  the  libellant  to  show  merely 
that  there  was  leakage  of  the  witie  during  the  voyage.  The 
pil>e  being  in  good  condition  apparently,  externally,  so  far  as 
the  wood  was  concerned,  when  it  was  delivered  to  the  vessel, 
at  id  being  in  a  leaking  condition  on  arrival,  a!  id  a  very  large 
proportion  of  the  wine  having  leaked  out  of  it,  it  is  for  the  li- 
bellants  to  give  evidence  to  show  negligence  on  the  part  of  the 
vessel  in  respect  to  the  handling  or  stowage  of  the  pipe.  The 
fact  of  the  crushing  in  and  breaking  of  the  head  of  the  pipe  to 
such  an  extent  as  to  account  for  the  leakage,  is  jprima  facie 
evidence  of  such  negligence.  The  damage  was  done  to  the 
pipe  while  it  was  in  the  custody  of  the  vessel.  It  is  then  for 
the  vessel  to  show  that  the  damage  was  not  caused  by  negli- 
gence on  the  part  of  the  vessel.  It  is  not  shown  that  there 
was  any  shifting  of  cargo  or  other  accident,  caused  by  stormy 
weather,  which  could  bring  the  case  within  the  exception  of 
**  the  dangers  of  the  seas,"  in  the  bill  of  lading.  General  evi- 
dence is  given  by  the  vessel  that  the  pipes  and  half-pipes  of 
wine  were  properly  stowed  and  dunnaged.  But  this  evidence 
only  applies  to  the  manner  in  which  the  packages  were  braced 
and  supported  and  protected  while  lying  in  their  places  in  the 
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vessel.  The  stowing  of  the  packages  covers  the  entire  handh'ng 
of  tlieni  from  the  time  of  their  delivery  into  the  custody  of  the 
vessel,  while  on  their  transit  to  their  places  in  the  vessel.  The 
evidence  is  clear,  that  the  pipe  in  question  received  a  violent 
external  blow  on  its  head,  causing  the  injury  and  leakage  in 
question,  and  the  evidence  of  good  stowage  and  dunnage,  and 
the  absence  of  evidence  of  any  stonny  w^eather  sufficient  to  ac- 
count for  the  leakage,  show  abundantly,  that,  in  handling  the 
pipe,  on  its  transit  to  its  place  in  the  vessel  fi*om  the  place 
where  it  passed  into  the  custody  of  those  in  charge  of  the  ship, 
they  allo>\ed  it  to  receive  such  blow.  To  do  so  was  negligence, 
which  caused  the  injury  and  the  leakage.  The  pipe  was  not 
"proj^erly  stowed,"  within  the  meaning  of  the  bill  of  lading, 
and  such  want  of  proper  stowage  caused  the  damage  in  ques- 
tion. 

There  must  be  a  decree  for  the  libellants,  with  costs,  with 
a  reference  to  ascertain  the  damages. 

For  the  libellants,  Beehe^  Wilcox  cfe  Hobbs. 
For  the  claimants,  S,  D.  Benedict 


AUGUST,  1877. 
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GAR  ODELL,  BANKRUPTS. 

MbBCHANT  or  TRADB8HA17. 

A  person  who  keeps  in  his  stable  horses  belonging  to  other  persons,  and  feeds 
such  horses  with  food  which  he  buys,  and  receives  pay  for  the  food  which 
snch  horses  consume,  in  the  amount  paid  for  keeping  the  horses  on  livery, 
aells  the  food,  and  ia  *'  a  merchant  or  tradesman  *'  within  subdivision  7  of 


^ .    >  # 


•  *  t 


<.;.M>  i;;i;  wi.^i.   /j..i.:,:oj  i,;-  „,j,t   f,,^  x\m  buM.v-*^,,  or  tls^ck 

//'>.i.  //*  ..J/  ;  ll^j   il,/  y  ,,i.s^,  i,oii'/id  in'  UmU'Al  for  uuyl'n.g  to 

MnW  iIh  y  tiui  /,/;  hi^/li/ipr  i/f  any  UUnl ;  iliitfc  tliuy  let  creches, 
l<//M-/  »^  «lM|/ha,  )MMni:i-.'i'«,  iiiMl  fill  rlutt  »*ort  of  |^oar  for  hire,  for 
pn  Kiiii'h  <Hi  l«/nr,  or  mt  miirii  h  iim/iiIIi,  or  ho  uuwh  a  day;  that 
lln  >  |h;(»I  Unhu"n  oil  liiMiy,  for  oo  luiinii  a  inorifli  or  so  much  a 
il'iy  i  himI  Ihul  (liiiy  iioii^jil  (i.nil,  hny  ,ui(|  (mUh,  which  tliey  used 
M|«  III  ilin  r.HiiisMiii,  hill  iiMvnr  unid  wny.  Albert  8.  Odell  says, 
lliiil  lliM  liiMiliiciin  o|'  lliM  linn  v^un  »» llio  llvei'y  business,"  includ- 
iiifi  luimdliiM  liHiniiti  Hhd  Inlllng  nt.urhoK,  waj^ons  and  hoi-sea; 
\\u\\  \]m  mtid  niil,\  dinnblml  hnrund,  tlioHO  that  were  of  no  use 
\\\\\\\\  biiniiutott,  boiiui  Ihiinod  nt^t  uultMilutod  for  the  business; 
mulUu^t  \\\\\\  \\\\\\\y  buu^bl  w  l\or»o  U\  hoU  a^ain,  and  never 
^M  k\\\\  k^hIm,  hH,\,  \n\U  \^v  t\H»d.  A^i^ain*  )io  stivs :  "  Our  firm 
Wv'\\M-  \^y^ux\\\\  \\\\\\\\\\\^  U\  Mv||  «>^Hiu  \»r  t\^  trado.  Oh  I  we  traded 
hvv\ov^.     WvMuuUhI  vb:»^Mv  vl  hxMtic.^  t\»r  boltor  hor$tvj  suitable 
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for  the  business.    Except  what  we  bought  and  sold  or  traded 
as  unfit  for  the   business,  we  never  did  any  buying  or  trad- 


3ng." 


It  is  stated  by  the  bankrupts  that  they  kept  liorses  on 
livery  or  boarded  horses,  that  is,  kept  in  their  stables  horses 
\>elonging  to  other  persons,  and  fed  such  horses  with  hay,  oats, 
feed  and  grain,  buying  such  food  and  receiving  ]my  for  the 
food  which  such  horees  consumed.  This  was  as  mucli  a  sale  of 
the  f(X)d  as  if  it  had  been  sold  to  be  taken  away  from  the 
premises  and  consumed  by  the  hoi*ses  of  other  ])ers()ns  else- 
where. The  only  diflPerence  is  that  it  was  sold  to  be  consumed 
on  the  premises  by  the  horses  of  other  pei'sons.  The  purchaser 
of  the  food  from  the  bankrupts  paid  for  it — not  indeed  by  the 
pound  or  measure,  as  the  bankrupts  bought  it,  but  in  the 
amount  paid  per  month  or  per  day  for  keeping  the  horses  on 
livery.  It  would  seem,  too,  that  the  bankrupts  bought  some  of 
their  horse-feed  on  credit,  for  among  their  debts  is  a  debt  of 
$200  to  one  Bowne,  a  dealer  in  hoi-se-feed. 

The  omission  to  enter  in  the  books  of  the  bankrupts  the 
debts  which  in  their  schedule  they  allege  they  owe  to  Blaiick, 
to  Dohlman,  and  to  Bowne,  is  sufficient  ground  for  withholding 
discharges. 

O,  A.  S&ixaSy  for  the  bankrupts. 

Mitchell  <&  MitoheUj  for  the  opposing  creditor. 
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AU0U8T,  1877. 

IN  tup:  mattku  or  auchjstine  b.  Armstrong, 

A  BANKRUPT. 
WIFJJAM   ROOT,  ASKIONEE,  v.  JOHN  HILLIARD. 

tlANKIUri'TDr.      MoBTOAOD    IN  FhAUD.— BeLIBF  OF  INBOLVEMCY.  — PREF- 

BllBMCB. 

Ai ,  who  wiiM  A  farmer,  owed  II.  a  \%rf[Q  eum  of  money  for  a  oonaiderable  time 

mill,  lifliir  t npoiitnd  failuroH  to  pay,  ffavo  H.  a  mortgage  to  secure  the  debt. 

11.  MiiWMiM{tuuiily  wntit  into  bankruptoy,  and  his  assignee  having  brought 

Mtttt  tt)  Ki<t  uMldd  Uto  mortgaffd : 
Jlflti^  Tliut'  t'ho  n^poatiMl  failuroH  to  fulfil  his  promises  to  pay,  by  the  bankrupt, 

with  thn  kiMiwlttd^i  of  hiN  other  dubts  that  the  defendant  had,  were  reason- 

ahlt)  oiitinn  Tor  tiin  ilofiMida»t  to  boUove  that  insolvency  existed ; 
That  dofntulivut,  knowing  tliore  wore  other  laige  debts  unsecured,  knew  that, 

if  thn  nuulgoge  wim  valid,  ho  was  obtaining  a  preference  fraudulent  under 

tlie  nUtuto. 

^V^K^l.Ku,  J,  Upon  houring  in  this  cause  upon  bill,  an- 
»\vori  oral  tivstinionv  taken  pui*suant  to  written  stipulations 
iUtHl,  anil  ar^tunont  of  oounsoU  theiv  is  no  qneiition  made  but 
that  tho  nuM  tgai:f\>  s^ouijht  to  bo  sot  Jisido  was  made  within  the 
tin\o  pivjioribod  to  bo  subjoot  to  tho  priKVOiling;  nor  but  that 
tho  bankrupt  was  insolvont  and  made  it  with  a  view  to  give 
|Mvt\ Mvuiv  to  tho  vlo fondant ;  but  tjuosliou  is  made  as  to 
whoihor  tho  dofondant  ivivivinl  it  havino:  reasonable  cause  to 
Wiiovo  tho  dotVuvlant  wji^  insolvent  and  knowiuij  it  was  made 
iu  fiauvl  v^f  tho  piwisionsof  tlio  statute  rt^latiuii:  to  Ivankruptey. 

Tl\o  iK  l^t  duo  tho  dofov.dant  whs  quite  large  and  had 
^tvwl  vl,;;;^;;*  a  vVttsUloi-abiO  ;inK\     Ilo  liud  Ihvu  urging  pav- 
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ment  more  than  two  years  and  received  several  promises  that 
it  should  be  paid  at  si>ecified  times,  which  had  not  been  kept. 
It  clearly  appears  that  he  had  known  for  considerable  time 
that  there  were  other  debts,  to  an  amount  greater  than  his;  for 
he  has  testified  that  on  enquiry  he  was  informed  by  the  bank- 
rupt about  six  months  before,  that  it  would  take  a  sum  greater 
than  twice  his  debt  to  pay  all  'the  debts.  It  is  true,  as  has 
been  urged,  that  the  defendant  was  not  in  mercantile  life,  but 
was  a  farmer,  and  prompt  payment  was  less  to  be  expected, 
and  failure  to  pay  would  excite  less  suspicion  than  if  he  had 
been  a  trader  or  a  banker;  but  still  repeated  failure  to  pay 
when  promised  is  not  usual  among  men  of  his  class  and,  when 
repeated  times  enough,  would  come  to  be  quite  out  of  the 
usual  course  of  business  and  indicate  inability. 

The  question  as  to  cause  for  belief  is,  whether  in  this  case 
it  had,  at  the  time  of  the  mortgage,  got  to  that,  that  the  defen- 
dant either  knew,  or  ought  to  have  known,  that  the  bankrupt, 
because  he  could  not,  did  not  pay  according  to  the  usual  course. 
There  was  a  promise  to  pay  when  a  child,  that  the  defendant 
wanted  the  money  for,  became  of  age  in  1874,  and  another 
to  pay  when  another  child  came  of  age  soon  after,  and  another 
•to  pay  at  the  expiration  of  thirty  days,  that  expired  just  before 
the  mortgage  was  given,  none  of  which  were  kept.  So  many 
successive  failures  to  meet  engagements  were  not  to  be  ex- 
pected of  a  man  in  the  otherwise  apparent  circumstances  of 
the  batikrupt  without  some  unusual  cause,  and,  in  connection 
with  the  knowledge  of  other  debts  that  the  defendant  had, 
would  naturally  indicate  to  him  that  want  of  ability  to  pay  was 
the  cause.  These  indications,  as  now  viewed,  constituted  with- 
in the  meaning  of  the  law  according  to  the  settled  intei-pre- 
tatioiis,  reasonable  cause  for  him  to  believe  that  the  insolvency, 
which  in  fact  existed,  did  exist. 

As  to  whether  the  defendant  knew  the  mortgage  was 
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made  in  fraud  of  the  provisions  of  the  statutes  relating  to 
bankruptcy,  it  is  necessary,  in  order  to  avoid  it^  that  he  should 
have  known  it  would  operate  to  the  contrary  of  what  tUe  effect 
of  those  provisions  would  be.  The  effect  of  those  provisions 
would  be  to  divide  the  property  of  the  bankrupt,  liable  for 
debts,  rateably  among  his  creditors  without  preference  of  any 
of  those  then  unsecured  over  the  rest.  He  knew  there  were 
other  unsecured  creditors  to  a  large  amount  whom  the  ban- 
krupt could  not  pay  more  than  he  could  him  ;  that  a  large 
part  of  the  property  was  common  to  all  from  which  to  get 
their  pay ;  and  he  must  have  known  when  he  took  the  mort- 
gage that  if  it  was  valid  to  secure  his  debt,  he  was  lessening 
their  cliances  to  get  their  pay  as  nmch  as  he  was  improving 
his  own  to  get  his,  and  that  he  was  thereby  obtaining  a  prefer- 
ence over  the  rest.  So  he  knew  what  the  effect  would  be,  and 
the  effect  he  knew  of  would  be  fraudulent  in  the  eye  of  the 
provisicms  of  those  statutes. 

It  is  urged  that  there  was  such  an  agreement  to  mortgage, 
made  before,  that  taking  this  one  was  not  fraudulent.  But  the 
evidence,  although  it  shows  security  was  talked  about,  fails  to 
show  any  definite  agreement  to  make  this  or  a  similar,  or  in 
fact  any  mortgage,  earlier  than  this  one  was  made,  and  thei*e- 
fore  it  cannot  be  found  that  this  mortgage  was  made  in  pur- 
suance of  a  previous  agreement  to  make  it  earlier.  This 
makes  it  uimecessary  to  consider  what  soi-t  of  an  agreement  in 
that  direction  would  be  sufficient  for  the  purpose. 

For  these  reasons,  let  a  decree  be  entered  setting  aside  the 
mortgage,  witli  costs. 
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IN    THE    MATTER   OF   EMANUEL   BUCHSTEIN,    A 

BANKRUPT. 

Discharge  Inadvebtkntlt  Gbantkd.— Motion  to  Vacate. 

On  the  8th  of  Februaiy,  a  diBcharge  was  inadvertently  granted  to  a  bankrupt, 
although  specifications  in  opposition  had  been  filed.  No  ruling  was  made 
on  the  specifications  and  no  trial  on  them  was  had.  Afterwards,  on  the 
faith  of  the  discharge,  the  bankrupt  borrawed  money,  and  with  it  went  into 
a  new  business,  as  a  partner  with  two  other  persons,  and  contracted  many 
new  debts,  both  as  a  member  of  the  firm  and  individnally.  On  the  29th  of 
June  following  the  discharge,  the  creditors  who  filed  the  specifications 
moved  to  vacate  the  discharge,  alleging  that  the  fact  of  the  discharge  did 
not  become  known  to  them  or  their  solicitor  till  the  23d  of  June.  No  pro- 
ceeding was  taken  in  time  to  review  in  the  Circuit  Court  the  granting  of 
the  discharge : 

Held,  that  the  motion  must  be  denied. 

Blatchford,  J.  In  this  case  a  creditor  filed  specifications 
against  the  discharge.  The  papers  came  before  the  Judge,  but 
the  specifications  were  overlooked,  and  no  trial  was  ordeied  or 
had  upon  them,  and,  on  the  8th  of  February,  1877,  a  discharge^ 
was  granted.  On  the  next  day  the  bankrupt  was  notified  of 
his  discharge,  and  informed  his  counsel  of  it,  and  of  .the  fact 
that  cei*tain  of  his  friends  were  ready  and  willing  to  assist  him 
to  enter  into  business  again,  and  his  counsel  advised  him  that 
the  discharge  had  freed  him  from  all  his  prior  obligations  and 
debts,  and  that  he  could  safely  enter  into  business,  and  that  his 
friends  could  safely  loan  him  money  for  that  purpose.  There- 
after, and  on  the  faith  of  the  discharge,  and  on  such  advice  of 
counsel  communicated  by  the  bankrupt  to  his  friends,  he  re- 
ceived loans  of  money  from  them  to  enter  into  business ;  and, 
on  or  about  the  Slst  of  March,  1877,  entered,  with  such  assist- 
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ance,  into  copartnership  with  two  other  persons,  to  make  com- 
pressed yeast,  at  Mount  Vernon,  N.  Y.  Since  that  time  such 
business  lias  been  carried  on,  and  the  bankrupt  has  contracted 
many  new  debts  as  a  member  of  such  firm  and  individually. 
The  bankrupt  makes  oath  that  all  his  proceedings  in  procuring 
his  discharge  were  in  good  faith  ;  that  the  new  obligations  en- 
tered into  by  him  were  entered  into  in  the  belief  that  his  dis- 
charge was  irrevocable,  except  for  fraud  in  procuring  it;  that 
the  fact  of  his  discharge  was  known  to  many  of  his  creditoi'S, 
and  to  most  of  his  friends  and  acquaintances;  that  the  fact 
that  he  intended  to  go  into  said  business  and  did  go  into  it  was 
also  well  known ;  and  that  he  entered  into  the  same  publicly, 
and  the  firm,  utider  its  copartnerahip  natnp,  has  carried  on  said 
business  publicly  since  said  time. 

A  motion  is  now  made  in  belialf  of  the  creditor  who  filed 
the  specifications,  to  set  aside  the  discharge,  or  declare  it  null 
and  void,  because  it  was  granted  without  a  trial  on  the  S2>ecifi- 
cations.  The  application  is  founded  not  on  a  petition  by  the 
creditor,  but  solely  on  an  affidavit  made  by  his  solicitor,  setting 
forth,  that  up  to  the  23d  of  June,  1877,  such  solicitor  had  no 
knowlerlge,  information  or  belief  that  any  discharge  had  been 
granted  to  the  bankrupt ;  that  on  that  day  the  counsel  for  the 
bankrupt  stated  to  such  solicitor  that  the  bankrupt  had  been 
discharged  ;  that  such  solicitor  had  no  notice  that  the  specifi- 
cations were  to  bo  presented  to  the  Court ;  that  he  is  informed 
that  the  creditor  whom  he  represents  did  not  know  of  the  dis- 
charge ;  tliat  the  bankrupt  and  his  counsel  knew  of  the  filing 
of  the  specifications  and  of  their  contents ;  and  that  the  dis- 
charge was  erroneously  and  irregularly  granted,  because  the 
specifications  were  overlooked  by  the  Judge,  and  there  ought 
to  have  been  a  trial  on  them  before  the  granting  of  the  dis- 
charge. No  fraud  or  deceit  on  the  part  of  any  one  is  alleged. 
After  the  specifications  were  filed,  and  before  the  discharge 


SEPTEMBER,  1877.  217 


In  the  matter  of  Emanuel  Bachstein,  a  Bankrupt. 


was  granted,  the  counsel  for  the  bankrupt  informed  him  that 
the  specifications  were,  in  their  opinion,  too  vague,  indefinite 
and  general,  and  the  Court  would  not  order  a  trial  upon  them. 
Assu!niug  the  specifications  to  have  been  triable,  the  error 
or  irregularity  in  granting  a  discharge  was  one  which  was  the 
subject  of  review  by  the  Circuit  Court.  Under  the  rule  of  the 
Circuit  Court  in  force  when  the  discharge  was  granted,  pro- 
ceedings for  a  review  were  required  to  be  taken  within  ten 
days  after  the  granting  of  the  discharge.  No  such  proceedings 
were  taken.  Moreover,  the  opposing  creditor  has  been  guilty 
of  laches.  The  discharge  was  granted  February  8th,  and  the 
papei's  for  this  application  were  not  served  till  June  29th  fol- 
lowing. It  was  as  open  to  the  creditor  as  it  was  to  the  bank- 
rupt to  learn  what  was  being  done  in  respect  to  the  aj)plication 
for  a  discharge — whether  the  papers  had  been  sent  to  the  Court 
by  the  register  or  not,  and,  if  sent,  whether  a  trial  had  been 
ordered  or  not.  It  may  very  well  be,  that,  if  this  application 
had  been  made  promptly  after  the  discharge  was  granted,  and 
before  the  bankrupt  had  acted  on  his  discharge  in  the  manner 
above  set  forth,  the  Ci)urt  would  have  exercised  the  power  of 
setting  aside  the  discharge  for  the  purpose  of  having  a  trial  on 
the  specifications.  But,  under  the  circumstances  of  the  case, 
this  ouofht  not  now  to  be  done.  It  makes  no  difference  that  the 
creditor  and  his  solicitor  may  not  have  actually  known  of  the 
granting  of  the  discharge  until  the  23d  of  Juno.  The  opera- 
tion of  the  delay  is  as  injurious  towards  the  bankrupt  as  if  the 
delav  liad  been  in  fact  intentional.  The  means  of  knowledsce  in 
the  public  records  of  the  Court  and  of  the  register  were  open 
to  the  creditor,  and  it  is  not  asserted  that  any  inquiry  was  made. 
The  motion  is  denied. 


For  tlie  creditor,  D,  M,  Porter. 

For  the  bankrupt,  A.  J,  Dlttenhoefer  and  2[,  II,  Hegens- 
hurger. 


^iH  WOTKirrr  or  vbbmoxt. 


Hi^rUt  ti  ^mmi. 


HRPTBMBEB,  1877. 

(IKOIKJK  C.  TIIUALL    v.    JOHN   W.  CRAMPTON, 

AHSIGNEE. 

K^ii/nr.     rAiiTNKUMfiii*  IN  Kkal  Entate.— Baskruftct  of  Individual 

Paktnkr. 

ThrfiM  )Mu(.l(^M  tiotiifht  mnl  MtnU)  to  Ball  again,  sold  some  lota  and  bnilfc  on 
oitixM,  lrMMirrlii)(  (IntiU  thnrofor,  and  then  two  of  them  bought  out  the  third 
ami  tiiolt  (ho  i)wt)nrHhl|i  of  the  proporty  for  the  same  parpoee.  Thereafter 
(1.,  uiin  of  Mm  (.wo,  Imviiig  gone  into  bankruptojr,  T.,  the  other,  applied  to 
thn  OiMuli  for  mlltif,  and  adjuiitmont  of  rights  in  the  property,  as  between 
hliii  unit  (Ito  uMNigiimi  of  the  bankrupt: 

//iV</,  'VU  it  MiIm  yttxH  a  partnorNliip  adventure,  and  the  orator  and  the  assignee  of 
thu  hutkritpt  hold  thu  sanio  title,  subjeot  to  the  same  rights  and  liabilities  ; 

*rhat<  It  WiiM  lUMMtMMury  to  adjust  the  partnership  dealings  up  to  the  time  of  the 
liuuki'up(t\Y  of  (\,  and  asotirtain  the  oxaot  interest  of  each  at  that  time  in 
tho  loul  oitt^to ; 

That  'r.  NX  ould  Xu\  pnittHHml  as  to  the  debts  for  which  he  was  liable  under  the 
imvhioi^lup,  an  aKaiuNt  ortHUti^m  of  the  bankrupt  indiTidnallj. 

NYuuri  t  u,  J.  ThU  oanso  hrts  been  heard  upon  bill,  answer, 
iV|^liouii*»n  \\\\y\  oxHuunatiou  of  witnesses  orally,  by  mutual 
iHUtvna  of  iho  pHrtio8  in  Court.  From  the  pleadings  and 
piw^r^  \[  is  fvMuul  a;?i  matter  of  fact  that  the  orator,  the  bank- 
rupt {iMvl  \»uo  iuHHluow,  under  an  aijiviMnent  to  furnish  the  out- 
lav  auvl  v|\.uv  in  the  prv^tii  and  k»c^  eviually,  purchased  and  had 
vs^\\\\v\l  ix^  tlio»u  a  jv^r^vl  of  rt\Hl  estate,  which  included  the 
IhUvI  Uv'w  r'ruovl. atclv  in  cvnitrvnorsy,  fvvr  the  purj^^se  of  divid- 
u^ii  v;  u^  i  i-.v*  Iv^ts  auvl  s^^Ilir^o^  tliom  to  make  irain  ;  that  :hev  d'd 
*v^r.  >v^  10  U\:s  a*ul  VuUt  the  MvVk  in  vjuo^rion  on  aiKcI.er,  oa: 
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of  common  funds,  and  rented  the  block  for  their  common  ad- 
vantage ;  that  the  orator  and  the  bankrupt,  with  common  funds, 
and  at  their  equal  expense,  bought  out  the  interest  of  Good- 
now,  and  have  continued  the  ownership  of  the  property  for 
this  common  purpose,  to  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy;  and  at  that  time  they  owed  joint 
debts  on  account  of  this  business  to  a  considerable  amount, 
which  the  orator  is  still  holden  to  pay,  one  of  which  is  secured 
by  mortgage  on  the  property,  and  the  rest  of  which  have  been 
proved  against  the  estate  of  the  bankrupt  in  the  hands  of  the 
assignee.  On  a  settlement  of  the  joint  dealings  in  respect  to 
these  transactions  and  this  property,  there  would  be  a  consid- 
erable balance  due  from  the  bankrupt  to  the  orator.  This 
controverey  is  wholly  as  to  the  rights  respectively  of  the  orator 
and  the  assignee  in  the  real  estate  left,  and  the  relief  they  are 
entitled  to  in  respect  to  It  in  this  proceeding.  And  here  the 
assignee  holds  legally  and  equitably  the  precise  rights  of  the 
bankrupt,  and  the  orator  is  entitled  to  the  same  rights  and 
relief  in  respect  to  them  as  against  the  assignee,  that  he  would 
have  been  entitled  to,  as  against  the  bankrupt,  if  this  contro- 
versy had  arisen  between  him  and  the  bankrupt  {MitokeU  v. 
Winalov)^  6  Law  Eep.,  347).  And  here  again  these  rights  are 
to  be  detei'mined  wholly  upon  the  relations  of  the  orator  and 
the  bankrupt  as  between  themselves,  and  not  with  any  refer- 
ence to  rights  of  others,  to  deal  with  them  in  view  of  what  their 
relations  to  each  other  were,  or  were  held  out  to  be. 

In  this  aspect,  if  the  dealings  had  been  with  personalty, 
as  they  were  with  this  reality,  there  could  have  been  no  fair 
question  but  that  this  common  sharing  of  outlay,  profit  and 
loss,  would  have  made  them  partners  in  fact  (Coll.  Part.,  §  3). 
This  real  estate  could  not  be  bought,  handled,  sold  and  con- 
veyed by  all  of  those  engaged  in  the  adventure,  or  a  part  of 

them  for  all,  so  readily  nor  with  so  much  freedom  as  mere  per- 
15 
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Bonal  chattels  could.  But  when  the  business  was  properly 
tmnsacted,  according  to  the  requirements  of  the  law,  in  respect 
to  the  property  dealt  in,  the  rights  of  those  engaged  in  the 
result  were  the  sarae  as  they  would  have  been  in  the  result  of 
similar  transactions  in  personalty.  Tlius  there  could  be  a  part- 
nership in  dealing  in  real  estate,  although  the  transaction  in 
that  property  would  not  be  carried  out  by  conveyance  of  one 
or  a  part  of  several  for  all,  but  the  conveyances  would  have 
to  be  by  all  the  owners  in  person  or  by  written  power  of  attor- 
ney, according  to  the  Statute  of  Frauds  and  the  requirements 
of  the  registry  system  (Coll.  Partn.,  §  3  ;  Dudley  v.  Littlejield^ 
21  Me.,  418  ;  Dyer  v.  Clarh^  5  Metculf,  562  ;  Rice  v.  Barnard^ 
21  Vt.,  479). 

The  result  is  that  this  was  a  partnership  adventure,  and  the 
orator  and  the  bankrupt,  at  the  time  of  the  commencement  of 
the  proceedings  in  bankruptcy,  held  the  title  to  this  real  estate, 
subject  to  such  rights  and  liabilities  as  would  accrue  to  or 
against  each  in  respect  to  it  on  account  of  that  relation  ;  and 
the  orator  and  the  assignee  still  hold  the  same  title,  subject 
to  the  same  rights  and  the  same  liabilities.  There  is  no  ques- 
tion but  that  in  an  action  of  ejectment  or  other  proceeding  at 
law  under  the  same  circumstances,  each  would  hold  an  undi- 
vided moiety  of  the  estate  {Blake  v.  Nutter^  19  Me.,  16 ; 
Goodwin  V.  Richa/rdsori^  11  Mass.,  469).  But  in  equity,  as  re- 
gards real  as  well  as  personal  estate,  those  who  purchase  and 
pay  for  it  are  considered  to  be  the  true  owners,  and  in  cases 
when  it  is  purchased  by  a  partnership,  and  paid  for  out  of  the 
partnei*ship  funds,  the  partnership  is  the  true  owner.  And  in 
this  respect  the  partnership  represents  the  partners,  according 
to  their  respective  interests  in  it,  and  they  are  the  real  ownera 
of  the  estate,  in  proportion  to  those  interests.  The  intei*est 
of  each  partner  in  the  partnership  assets  is  what  his  share 
would  be  on  an  adjustment  of  the  whole  partnership  dealings, 
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and  if,  on  such  adjustment,  one's  share  should  be  greater  or 
less  than  according  to  his  share  originally,  he  would  be  by  so 
much  the  greater  or  lesser  real  owner  in  the  partnership 
property,  whether  real  or  personal  {Sigourney  v.  Mufin^  7 
Conn.,  11 ;  Pierce  v.  Trigg,  10  Leigh,  406 ;  j[}(/er  v.  Clark,  5 
Metcalf,  562  ;  Lake  v.  Craddock,  3  P.  W.  158).  In  such  cases, 
whoever  holds  the  legal  estate  and  in  whatever  proportions,  a 
trust  results  in  equity  in  favor  of  the  real  and  true  owners, 
according  to  their  actual  interests ;  and  this  is  not  contrary  to 
the  statute  of  Fraud  (Coll.  Partn.,  §  3),  nor  contrary  to  the 
statute  of  Vermont  regulating  conveyances  of  real  estate, 
which  saves  expressly  such  trusts  as  may  arise  or  result  by 
implication  of  law  out  of  the  provision  that  trusts  in  lands 
generally  shall  be  declared  in  writing  (Gen.  Stat.  450,  §  22). 
Therefore  in  order  to  ascertain  what  the  respective  rights  of 
the  orator  and  the  bankrupt  were  in  a  court  of  equity  at  the 
time  of  the  commencement  of  the  proceedings  in  bankruptcy, 
it  would  be  necessary  to  adjust  their  partnership  dealings  to 
that  time,  and  ascertain  the  exact  interest  of  each. 

But  there  are  partnership  debts  still  outstanding  on  which 
the  orator  is  liable,  and  his  just  rights  in  respect  to  the 
property  would  not  all  be  saved  without  securing  to  him  a  lien 
or  charge  upon  the  property  till  they  are  paid,  and  to  indem- 
nify him  in  case  he  is  compelled  to  pay  them.  That  the  orator 
has  such  a  lien  is  well  settled  (Coll.  Partn.  §  135).  This  lien 
of  the  partner  is  carried  to  such  an  extent  and  is  so  well  defined, 
that  through  it  a  right  to  the  partnerahip  creditors  to  have  their 
debts  satisfied  out  of  the  partnership  property  before  those  of 
separate  creditors  can  be,  is  wrought  out  {Bardwell  v.  Perry 
et  (d,,  19  Vt.,  292).  This  right  cannot  be  saved  either  to  the 
partner  himself  or  to  the  partnerehip  creditors,  through  liens, 
in  proceedings  strictly  at  law ;  but  there  the  right  of  each  part- 
ner must  stand  according  to  his  aliquot  proportion  for  want  of 
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proper  means  to  take  and  state  the  acoonnt,  and  of  power  and 
methrxls  to  give  the  appropriate  relief.  In  equity  no  sach 
diiBcalties  stand  in  the  way,  and  now  in  England  and  by  the 
great  enrrent  of  authority  in  this  oonntry  this  right  of  each 
partner  is  gnarded  and  preserved  in  proceedings  in  equity 
wherever  it  is  necessary  in  cases  of  insolvency  or  bankruptcy 
or  death  of  the  other  partners  (Darby  v.  Darby y  3  Drew,  495 ; 
Coll.  Partn.,  §  153 ;  3  Kent's  Coniin.,  139 ;  IIo2fi€  v.  Carr, 
1  Sumner,  173;  Di/er  v.  Clarke  5  Metcalf/562;  Pieroe  v. 
Trigg,  10  Leigh,  406;  Washburn  v.  Bank  of  Bellows  Falls, 
19  Vt.,  278). 

Decree  for  orator,  to  be  drawn  according  to  these  views. 

Prout^  Simons  J  <&  Walker  y  for  plaintiff. 
J»  C,  BaJccTy  for  defendant. 
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IN  THE  MATTER  OF  OLIVER  B.  BE ALS  AND  OTHERS, 

BANKRUPTS. 

Partnership.  —Residence. 

A  petition  in  involuntary  bankruptcy  against  three  per8on9  as  oo-partners 
alleged,  as  the  only  ground  of  jurisdiction,  that  they  had  all  of  them  resided 
in  this  District  for  a  period  of  six  months  next  preceding  the  filing  of  the 
petition.  On  an  application  by  the  three  bankrupts,  afterwards,  for  dis- 
charges, a  creditor  showed,  on  a  proper  specificatipn,  that  one  of  the  three 
bankrupts  had  not  resided  in  this  District  for  a  period  of  six  months  next 
preceding  the  filing  of  the  petition  : 

Held,  that  the  Court  did  not  acquire  jurisdiction  oyer  all  the  copartnexs  and 
could  not  gprant  a  discharge  to  any  of  them. 

Blatchfoed,  J.  The  petition  in  this  case,  one  in  involun- 
tary bankruptcy,  alleged  as  the  ground  of  jurisdiction,  that  the 
debtors,  all  three  of.  them,  had  resided  in  this  District  for  a 
period  of  six  months  next  preceding  the  filing  of  the  petition. 
No  other  ground  of  jurisdiction  was  alleged,  nor  can  any  other 
be  now  urged,  on  the  petition,  to  sustain  it.  The  allegation 
of  residence  or  carrying  on  of  business,  in  the  petition,  is  the 
allegation  of  a  jurisdictional  fact,  and  the  petition  must  contain 
an  allegation  showing  jurisdiction  in  that  respect.  But  it  is 
open  to  creditors,  on  an  application  for  a  discharge,  to  show, 
under  a  proper  specification  of  objection,  that  the  ground  of 
jurisdiction  alleged  in  the  petition  for  adjudication  did  not 
exist.  The  bankrupt  has  an  opportunity  to  meet  and  contest 
the  specification.  In  the  present  case,  it  is  clear  that  the  allcga- 
ti(^n  of  residence,  in  the  petition,  is  not  true,  and  that  one  of  the 
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bankrupts  had  not  resided  in  this  District  for  a  period  of  six 
months  next  preceding  the  filing  of  the  petition,  although  the 
other  two  had.  This  defeats  the  jurisdiction  of  the  Court  as 
respects  all  the  debtors  and  the  entire  case,  inastnuch  as  the 
proceeding  is  one  against  the  debtors  as  copartners  and  their 
firm  assets,  and  the  petitioning  creditors  were  creditors  of  the 
firm,  and  a  discharge  is  sought  by  all  the  debtors  from  the  debts 
of  the  firm.  In  such  a  case  the  Court  must  acquire  jurisdiction 
over  all  the  copartners,  in  order  to  have  jurisdiction  over  any 
of  them.  I  regard  the  eighth  specification  as  raising  this  ques- 
tion.    The  discharges  are  refused. 

For  the  bankrupts,  S.  W.  FuUerton. 
For  the  creditors  opposing,  jff.  Low. 
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BANKRUPT. 

A  proof  of  debt  taken  before  a  notary  public  who  is  the  attorney  and  Bolid- 
tor  of  record  for  the  bankrupt  will  not  be  allowed  to  be  filed. 

This  was  a  certificate  from  the  register,  raising  the 
question  whether  a  pr(X)f  of  debt  taken  before  a  notary 
public  who  was  the  attorney  and  solicitor  of  record  for  tAe 
bankrupt  in  this  matter  ought  to  be  received.  The  register 
certified  that,  in  his  opinion,  it  was  against  the  principles  of  the 
bankrupt  law  and  against  good  custom  to  allow  an  attorney  for 
the  bankrupt  to  appear  in  any  other  capacity  and  that  the 
proof  in  question  should  not  be  filed. 

Blatchford,  J.  1  concur  in  the  conclusion  of  the  regis- 
ter, that  the  proof  ought  not  to  be  filed. 
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JOHN  GROMPTON  AND  JOHN  C.  DICKINSON,  AS 
ASSIGNEES  IN  BANKRUPTCY  OF  ALMON 
MILLER  AND  OTHERS,  COMPOSING  THE  FIRM 
OF  A.  MILLER  &  CO.,  v.  GURDON  CONKLING, 
Jr.,  impleaded  WITH  HARRIET  GOETSCHIUS. 

Bankruptcy. — Pabtnership.  — ^Assets.  — Disch  arob  . 

It  is  necessaiy  that  all  the  members  of  a  copartnership  should  be  adjudged 
bankrupt,  in  order  to  enable  an  assignee  to  deal  with  the  joint  property  of 
the  firm,  and  in  order  to  enable  a  discharge  of  one  of  the  members  of  the 
firm  to  operate  to  discharge  him  from  the  debts  of  the  firm. 

G.  and  H. ,  being  copartners,  made  a  promissory  note  in  their  firm  name. 
Afterwards,  a  petition  in  involuntary  bankruptcy  was  filed  against  C.  alone, 
and  he  received  a  discharge.  Afterwards,  in  a  suit  on  the  note  against  C. 
and  H.,  C,  being  alone  served  with  process,  set  up,  as  a  defence,  such 
discharge.  The  Court  charged  the  jury,  that  if,  when  the  petititm  was 
filed  against  C,  there  was  no  property  of  his  firm  which  continued  to  be 
its  copartnership  property,  the  discharge  of  C.  was  a  discharge  of  the  note, 
but  if  there  was  such  copartnership  property  at  that  time  the  discharge  of 
C.  did  not  discharge  the  note  :  Held,  that  the  charge  was  correct. 

A  person  who  receives,  on  loan,  from  a  bankrupt,  after  the  petition  is  filed 
and  before  adjudication,  moneys  of  the  bankrupt,  is  liable  to  respond  there- 
for to  the  assignee,  after  his  appointment. 

Blatchford  J.  On  the  23d  of  November,  1872,  the 
bankrupts,  cofnposing  the  firm  of  A.  Miller  &  Co.,  were  ad- 
judged such,  0!i  a  petition  filed  January  28th,  1870.  The  usual 
assignment  was  made  to  the  plaintiffs  December  30th,  1872, 
assigning  to  them  all  the  property  in  which  the  bankrupts  were 
interested,  or  which  they  were  entitled  to  have,  on  the  28th  of 
January,  1870.  This  suit  is  bronght  on  promissory  notes, 
made  by  the  firm  of  G.  Conkling,  Jr.,  &  Co.,  a  firm  composed 
of  the  defendants,  each  dated  July  16th,  1870,  and  payable,  one 
five  months,  and  the  other  six  months,  after  date,  to  the  order 
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of  A.  Miller  &  Co.,  one  for  $3,602.08,  and  the  other  for 
$3,622.50.  The  complaint  alleges,  in  jreepect  to  each  note, 
that,  on  the  16th  of  July,  1870,  the  defendants,  being  copart- 
ners under  the  firm-name  of  G.  Conkling,  Jr.,  &  Co.,  and  being 
indebted  to  the  said  firm  of  A.  Miller  &  Co.  in  the  amounts  of 
the  rcri[>ective  notes,  made  the  notes.  Conkling  alone  was 
served  in  the  suit.  lie  answered,  and  the  case  as  to  him  was 
tried,  and  resulted  in  a  verdict  for  the  plaintiffs  for  the  full 
acnount  of  the  notes,  with  interest.  lie  now  moves  for  a  new 
trial,  on  the  ground  of  alleged  erroi-s  committed  by  the  Court 
on  the  trial,  in  its  rulings,  and  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence. 

The  principal  question  is  as  to  the  effect  of  a  discharge 
in  bankruptcy  obtained  by  Conkling.  On  tlie  3d  of  June, 
1871,  a  petition  in  involuntary  bankruptcy  was  filed  in  this 
Court  against  Conkling,  and,  on  the  4th  of  April,  1872,  a  dis- 
charge was  granted  to  him  by  this  Court  from  all  debts  and 
claims  "  provable  against  his  estate,"  which  existed  on  the  3d 
of  June,  1871.  Harriet  Goetschius,  the  copartner  of  Conkling 
in  the  firm  of  (r.  Conkling,  Jr.,  «fe  Co.,  was  the  wife  of  the 
bankrupt,  Goetschius.  The  proceeding  in  bankruptcy  against 
Conkling  was  against  him  individually  and  did  not  include 
Mrs.  Goetschius,  and  was  not  a  proceeding  against  the  firm  or 
against  the  property  of  the  firm.  The  Court  charged  the  jury, 
that  if,  on  tlie  3d  of  June,  1871,  there  was  no  property  of  the 
firm  of  G.  Conkling,  Jr.,  &  Co.  which  continued  to  be  its  co- 
partnership property,  then  the  discharge  of  Conkling  was  a 
discharge  of  the  notes  in  suit,  but,  if  there  was  such  copart- 
nei^hip  property  at  that  time,  the  discharge  of  Conkling  did 
not  discharge  the  notes  in  suit  The  statute  in  force  when 
this  discharge  was  gi-anted  (Act  of  March  2d,  1857,  §  34, 14  U. 
S.  Stat,  at  Largo,  533,  now  §  5119  of  the  Revised  Statutes) 
provided,  tliat  a  discharge  duly  granted  should   release   the 
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bankrupt  '^from  all  debts,  claims,  liabilities,  and  demands, 
which  were  or  might,  have  been  proved  against  his  estate  in 
bankruptcy."  it  is  contended,  for  the  defendant,  that  such 
charge  of  the  Court  was  erroneous,  and  that  tlie  Court  also  erred 
in  not  directing  the  jury  to  find  a  verdict  for  tlie  defendant,  on 
the  said  discharge  in  bankruptcy.  .  The  view  ui'ged  is,  that  it 
is  not  necessary  tliat  both  of  the  members  of  the  firm  of  G. 
Conkling,  Jr.,  &  Co.  should  have  been  adjudged  bankrupt,  in 
order  to  have  enabled  an  assignee  in  bankruptcy  to  deal  with 
the  joint  stock  of  the  firm,  or  in  order  to  make  the  discharge  of 
Conkling  operate  to  discharge  him  from  the  debts  of  the  firm. 
The  case  of  Wilkins  v.  Davis  (2  Lowell,  511)  sustains  that 
Miew,  but  the  weight  of  authority  under  the  present  bankruptcy 
statute  is,  I  think,  against  that  view. 

In  [ri  re  Little  (2  Benedict,  186)  it  was  held  by  this  Court, 
in  the  case  of  a  copartnership  consisting  of  two  peraons,  where 
there  were  copartnei*ship  debts  and  copartnership  assets,  that 
neither  partner  could  be  discharged  from  the  firm  debts,  un- 
less both  of  the  partners  were  made  parties  to  the  bankruptcy 
proceeding.  This  view  has  been  concurred  in  by  the  District 
Court  for  South  Carolina,  in  //*  re  Grady  (3  Nat.  Bkcy.  Reg., 
227),  by  the  District  Court  for  North  Carolina,  in  JIadgins  v. 
Lane  (1 1  Id.,  462),  and  by  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Wisconsin,  in  In  re  Noonan  (3  Bissell,  491).  It  appears 
not  to  be  concurred  in  by  the  District  Court  for  the  Western 
District  of  Wisconsin,  in  In  re  Jewett  (16  Id.,  126).  The  case 
of  In  re  Abbe  (2  Nat.  Bkcy.  Reg.,  75),  in  the  District  Court  lor 
New  Jersey,  liolds  only,  that  where  there  are  no  assets  of  a  co- 
partnei*ship  to  be  administered,  a  member  of  it  may,  upon  his 
individual  petition,  be  discharged  from  all  his  debts,  copartner- 
ship as  well  as  individual. 

In  Nutting  v.  Ashcroft  (101  Mass.,  300),  under  the  insol- 
vency law  of  Massachusetts,  on  which  the  bankruptcy  statute  of 
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the  United  States  was  framed,  it  was  held,  that  the  record  of 
insolvency  proceedings  ought  to  show  that  they  were  instituted 
against  a  firm  as  well  as  against  an  individual  who  was  a  mem- 
ber of  it,  and  that  the  assignment  in  insolvency  ought  in  terms 
to  convey  tlie  property  of  the  firm  as  well  as  the  property  of 
the  individual,  or  otherwise  the  partnership  affairs  would  not 
be  included  in  the  proceedings,  and  the  assignee  of  the  indi- 
vidual would  acquire,  by  the  assignment  to  him,  no  title  to  the 
property  of  the  firm. 

But  I  regard  the  question  as  substantially  disposed  of  by 
the  decision  of  the  Supreme  Court  in  Amsinck  v.  JSean  (22 
Wallace,  395).  In  that  case  it  was  held,  that  where  an  individ- 
ual memberof  a  copartnerahip  is  adjudged  a  bankrupt,  without 
any  adjudication  against  the  copartnership,  or  against  the  other 
part!ier  or  partners  of  which  the  copartnership  is  composed,  the 
assignee  of  the  individual  cannot  administer  the  estate  of  the 
copartnei-ship,  or  call  tliird  parties  to  an  accouTit  for  partner- 
ship property.  This  being  so,  it  is  diflicult  to  see  how  the  es- 
tate of  the  firm  can  be  in  the  bankruptcy  Court  in  any  such 
wise  as  to  make  a  discharge  of  the  individual  operative  in  res- 
pect to  the  debts  of  the  firm,  provided  there  are  assets  of  the  firm 
when  the  bankruptcy  proceedings  are  instituted.  Although  the 
statute  declares  that  the  discharge  shall  release  the  bankrupt 
from  all  debts  "  which  were  or  might  have  been  proved  against 
his  estate  iti  bankruptcy,"  3'et  if  there  was  an  estate  of  the  firm 
of  which  he  was  a  member,  when  the  proceedings  were  com- 
menced,  and  such  estate  is  not  in  bankruptcy  to  be  adminis- 
tered therein,  no  debts  can  be  proved  against  the  estate  of  the 
firm,  and  his  estate  in  the  firm  is  not  in  bankruptcy.  Persons 
who  have  claims  against  the  firm  may  prove  such  claims  against 
him  as  an  individual,  because  he  is  individually  liable  for  the 
debts  of  the  firm ;  but  such  claims  are  provable  and  proved 
against  his  individual  estate  alone,  which  alone  is  in  bankruptcy, 
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and  ai*e  not  provable  or  proved  against  his  estate  in  the  firm, 
which  is  not  in  bankruptcy,  and  is,  therefore,  not  •'  his  estate  in 
bankruptcy."  Consequently,  such  claims,  if  claims  against  the 
firm,  are  not  released  by  his  discharge  in  bankruptcy.  This 
view  is  necessary  in  order  to  carry  into  effect  all  parts  of  the 
statute,  on  the  same  harmonious  plan. 

The  case  does  not  show  that  the  defendant  took  any  excep- 
tion to  the  foregoing  charge  of  the  Court,  or  made  any  request 
to  the  Court  to  charge  the  jury  in  a  particular  manner  on  the 
foregoing  question  ;  but,  inasmuch  as  the  case  shows,  that  at 
the  close  of  the  trial  he  requested  the  Court  to  direct  a  verdict 
for  the  defendant,  on  the  discharge  in  bankruptcy  of  the  de- 
fendant, and  that  the  Court  denied  the  motion,  and  that  the 

« 

defendant  excepted,  I  regard  the  case  as  raising  the  foregoing 
question  for  review,  on  this  motion  for  a  new  trial. 

At  the  trial  the  plaintiffs  introduced  in  evidence  the  assign- 
ment in  bankruptcy  to  them  and  the  two  notes,  and  proved 
how  much  was  due  on  the  notes,  and  rested  their  case.  There- 
upon the  defendant  requested  the  Court  to  direct  a  verdict  for 
the  defendant,  on  the  ground  that  the  notes  were  made  after 
the  28th  of  January,  1870.  The  Court  allowed  the  plaintiffs 
to  give  further  testimony,  against  the  objection  of  the  defend- 
ant, (as  the  case  states  it),  that  evidence  to  show  that  there  was 
an  indebtedness  before  January  28th,  1870,  would  be  alleging 
a  new  cause  of  action.  The  defendant  excepted.  The  further 
testimony  given  was  not  testimony  to  show  that  there  was  an 
indebtedness  of  the  defendant  to  A.  Miller  &  Co.  or  to  the 
plaintiffs,  before  January  28th,  1870,  but  was  testftnony  to  show 
that,  altliough  the  notes  were  dated  after  the  28th  of  January, 
1870,  and  were  notes  payable  to  the  order  of  A.  Miller  &  Co., 
there  was  really  an  indebtedness  of  Q.  Conkling,  Jr.,  &  Co.,  to 
A.  Miller  &  Co.,  as  alleged  in  the  complaint,  represented  by 
the  notes,  which  indebtedness  the  plaintiffs  were  entitled  to  en- 


aSO  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Grompton  &  Dioikiiifloii,  Aflognees,  v,  Guxdon  Gonkling,  Jr. 

force  bj  this  suit  on  the  notes.  It  appeared^  that  while  the 
bankruptcy  proceedings  were  pending,  and  before  the  adjudi- 
cation, tiie  assets  of  A.  Miller  &  Co.  were  in  the  hands  of  the 
bankrupt,  Goetschius,  for  nearly  three  years,  and  that  during 
that  interval  he  loaned,  out  of  such  assets,  to  G.  Conkling,  Jr., 
&  Co.,  the  money  represented  by  the  two  notes.  This  was  the 
further  evidence  tliat  was  allowed.  It  was  not  evidence  as  to 
any  indebtedness  before  January  28th,  1870.  It  was  evidence 
strictly  to  prove  the  allegation  of  the  complaint,  that  G.  Conk- 
ling,  Jr.,  &  Co.,  being  indebted  to  A.  Miller  &  Co.,  made  the 
notes,  and  was  not  evidence  to  prove  any  new  canse  of  action. 
G.  Conkling,  Jr.,&  Co.,  having  received  on  loan  from  the  bank- 
rupt, Goetschius,  after  the.  petition  in  bankruptcy  was  filed, 
a!id  before  the  adjudication,  moneys  of  A.  Miller  &  Co., 
the  title  of  the  plaintiffs  to  recover  such  moneys,  on  their  subse- 
quent appointment  as  assignees  and  the  assignment  to  them,  is 
clear.  The  case  of  Hampton  v.  Hm^se  (22  Wallace,  263) 
shows  that,  prior  to  an  assignment  in  bankruptcy,  the  title  to  the 
debtor's  property  remains  in  him,  although  the  assignment, 
when  made,  relates  back  to  the  commencement  of  the  proceed- 
ings. The  evidence  given  on  the  trial  satisfactorily  showed 
that  the  money  loaned  by  Goetschius  to  G.  Conkling,  Jr.,&  Co., 
was  the  proceeds  of  property  which  was  assets  of  A.  Miller  & 
Co.  when  the  bankruptcy  proceedings  were  commenced.  In 
addition  to  this,  the  giving  of  the  notes  to  the  order  of  A.  Mil- 
ler &  Co.,  when  all  that  there  was  of  A.  Miller  &  Co.,  after  the 
petition  in  bankruptcy  was  filed,  was  a  dealing  by  Goetscliius 
with  what  w6re  their  assets  when  such  petition  was  filed,  was 
an  acknowledgment  by  G.  Conkling,  Jr.,  &  Co.,  which  binds 
the  members  of  that  firm,  that  the  moneys  loaned  them,  and 
the  consideration  of  the  indebtedness  created  by  the  notes,  were 
moneys  which  were  assets  of  A.  Miller  &  Co.  when  the  petition 
in  bankruptcy  was  filed.     The  case  does  not  show  that  the  de- 
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fendant  reqiteeted,  on  the  trial,  that  tlie  question  as  to  whether 
the  moneye  loaned  by  Goetechius  to  G,  Conkling,  Jr.,  &  Co., 
were  property  or  the  proceeds  of  property  which  belonged  to 
A.  Miller  &  Go,  when  the  petition  in  bankruptcy  was  filed, 
should  be  submitted  to  the  jury. 

There  was  nothing  in  the  proof  of  debt  by  Vandewater 
Smith,  on  the  notes,  in  the  bankruptcy  case  against  Conkling, 
which  could  affect  the  rights  of  the  plaintiffs.  On  the  evidence, 
Smith  never  owned  the  notes,  and  his  attempted  dealing  with 
them  could  not  prejudice  the  plaintiffs. 

But  I  think  a  new  trial  must  be  granted,  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evidence.  The 
jury  were  not,  I  think,  warranted  in  finding,  on  the  evidence, 
that  there  was  any  firm  property  of  G.  Conkling,  Jr.,  <fc  Co.,  re* 
maining  in  existence  when  the  petition  in  bankruptcy  waa 
filed  against  the  defendant,  Conkling^ 

For  the  plaintiffs,  K  N^  Banga  and  F,  C.  Bowman. 
For  the  defendant,  W,  A.  Beach  and  H,  E.  Farrmjoorih. 
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Dockage.  ^Contract.— Perfobmancb. 

A  dry -dock  oompany  oontraoted  bo  raise  and  dook  a  vessel  for  $150;  bat  on 
boginuiuff  the  work  a  bulkhead  of  the  dook  burst)  and  the  vessel  had  to  wait 
till  the  dock  was  reiiaired.  The  vessel  was  then  sacoessfuUy  raised,  and 
her  rt>i>aini  oompleted.  The  oompany  asked  $250,  as  on  a  new  contract, 
and  brought  suit.  The  owners  of  the  vessel  also  brought  an  action,  claim- 
ing damages  of  the  dook  oompany  for  delay  in  performanoe  of  the  contract 
to  raise  Uie  vessel : 

Jlriif^  That  the  Dry  Dook  Company  could  only  recover  $150,  the  amount  origi- 
nally nameil,  as  it  appeared  that  no  new  contraob  had  been  made,  nor  had 
the  old  coutraot  been  abandoned  ; 

That  the  ownere  of  the  vessel  could  not  recover  for  delay.  The  breaking 
of  the  dol^k  was  a  tem(>orary  deetruction  of  the  thing  in  reference  to  which 
the  ot^ntraet  was  made,  and  furnished  a  legal  excuse  for  the  delay,  unless  it 
ap}H'ar  that  the  obstruction  was  allowed  to  continue  an  unreasonable  time 
or  that  tlie  breaking  was  caused  by  nc^Ugenoe. 

Bknkput,  J.  These  two  actions  have  been  tried  together. 
The  faots  out  of  which  thev  an>5e  are  as  fi>llows:  Prior  to  Mav 
^d*  IST7»  an  a^rreenient  was  made  l>etween  the  New  York  Bal- 
atKV  Orv  IXvk  Coni[uiny  and  the  owners  of  tlie  steamer  Erick- 
son,  whoivbv  the  do.»k  l.^»mpany  aiirreed,  for  a  consideration  of 
;^irn\  t\>  nus<*  the  steamer  Erickson  ujxm  their  d«x-k  for  the  pnr- 
jHv^o  ot  enuMiniT  her  there  to  rei*eive  some  rej^airs.  On  the  mi»rn- 
inc  of  t!ie  -d  of  Mav  the  ruisinir  of  the  steamer  ui»i>n  the  dock 

*  AffinutNl  by  the  Ciivuit  Cooit  upon  appeal.  May.  IS??. 
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was  commenced,  but  before  it  was  completed  one  of  the  bulk- 
heads in  the  bottom  of  the  dock  burst  by  reason  of  the  pressure 
of  the  water,  and  it  became  necessary  to  lower  the  dock  and  re- 
move the  steamer  until  the  break  could  be  repaired.  The  dock 
was  accordingly  lowered  and  the  steamer  i*emoved  on  the  after- 
noon of  the  same  day  on  wliich  she  went  on.  The  next  morn- 
ing the  dock  was  repaired,  and  on  the  evening  of  that  day  the 
steamer  was  again  taken  upon  the  dock  and  successfully  raised. 

Out  of  this  state  of  facts  these  two  suits  have  arisen,  the 
fii-st  being  brought  to  recover  of  the  owners  of  the  steamer  two 
hundred  and  fifty  doUai-s,  as  being  a  reasonable  sum  to  be  paid 
for  raising  this  vessel ;  the  second  being  brought  by  the  owners 
of  the  steamer  to  recover  of  the  Dock  Company  damages  for 
their  failure  to  raise  the  steamer  according  to  the  contract. 

In  regard  to  the  claim  of  the  Dock  Company,  I  am  of  the 
opinion  that  they  are  entitled  to  recover  $150  and  no  more. 
Tiie  evidence  shows  that  the  original  contract  was  not  rescinded 
and  that  the  work  done  was  in  performance  of  the  contract 
made.  The  accent  of  the  steamer  savs  that  when  the  steamer 
was  taken  oflF  the  dock  because  of  the  accident,  he  gave  notice 
that  she  must  be  allowed  to  go  back  in  her  turn.  When  the  in- 
jury was  repaired  she  claimed  the  right  to  be  put  on  the  dock 
in  preference  to  another  vessel  then  waiting,  and  the  preference 
was  accorded  to  her.  And  when  the  work  was  done,  the  Dock 
Company  rendered  a  bill  for  $150  for  raising  vessel  "  as  per 
agreetnent."  Upon  these  facts  it  must  be  held  that  the  raising 
of  the  vessel  was  in  pursuance  of  the  contract,  and  consequently 
the  recovery  must  be  limited  to  the  contract  price. 

An  effort  was  made  to  show  that  the  agreement  was  to 
raise  the  vessel  light  for  $150,  and  that  when  raised  she  was 
partly  loaded,  and  the  raising  in  that  condition  worth  more. 
But  the  price  was  fixed  at  $150  to  raise  the  vessel  as  she  was. 
All  vessels  have  some  cargo  or  ballast.    No  objection  to  the 
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cargo  in  the  vessel  was  made  at  the  time  she  was  tendered,  and 
when  the  work  was  completed  the  bill  rendered  was  for  the 
contract  price.  It  is  plain,  therefore,  that  the  contract  price 
mnst  determine  the  amonnt  of  the  recovery. 

The  second  action  raises  the  question  whether  the  delay 
in  raising  the  steamer,  occasioned  by  the  bursting  of  the  bulk- 
head, gives  to  the  owners  of  the  steamer  a  right  of  action  for 
the  damages  caused  by  such  delay.  This  cause  of  action  is 
not  affected  by  the  fact  that  the  Dock  Company  was  allowed 
to  proceed  with  and  complete  its  contract  to  raise  the  ship. 
Whether  such  a  cause  of  action  would  have  arisen  if  the  failure 
to  raise  the  vessel  on  the  first  attempt  had  been  treated  as  an 
absolute  failure  on  the  part  of  the  Dock  Company  to  accom- 
plish their  undertaking  need  not  be  considered,  for  both  parties 
treated  the  failure  as  temporary.  Both  knew  that  the  vessel 
could  be  raised  as  S(X)n  as  the  dock  should  be  repaired,  and 
wlien  the  dock  was  repaired  the  owners  of  the  steamer  claimed 
the  right  to  have  her  then  raised  under  the  contract,  to  wliich 
the  Dock  Company  assented,  and  thereupon  proceeded  to  com- 
plete their  contract. 

The  case  is  therefore  one  of  delay  in  performance  caused 
by  a  defect  in  the  dock.  I  entertain  no  doubt  that  the  princi- 
ples applicable  to  this  case  are  those  governing  contracts  de- 
pendent upon  the  continued  existence  of  a  given  thing,  for  it 
is  apparent  that  it  was  the  use  of  this  balance  dock  that  was 
contracted  for,  and  it  was  never  supposed  by  either  party  that 
any  other  dock  could  be  resorted  to  in  fulfilment  of  the  con- 
tract. 80  the  answer  of  the  ship-owners  expressly  admits  that 
they  employed  the  Dock  Company  to  raise  the  steamer  upon 
their  dock.  In  this  class  of  contracts  performance  is  excused 
by  the  destruction  of  the  thing  upon  the  existence  of  which 
the  contract  is  based.  In  this  instance',  when  the  bulkhead  of 
the  dock  burst  the  performance  of  the  contract  became  physi- 
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cally  impossible  until  the  dock  should  be  repaired,  and  pending 
such  repairs  the  dock  did  not  exist  as  such.  This  temporary 
destruction  of  the  thing  in  reference  to  which  the  contract  was 
made  furnished  a  legal  excuse  for  the  delay  that  ensued,  unless 
it  appears  that  the  obstruction  was  allowed  to  continue  an  un- 
reasonable time  or  it  be  shown  that  negligence  was  the  cause 
of  the  accident. 

It  is  contended  on  the  party  of  the  steamer  that  although 
it  be  shown  that  the  defect  that  caused  the  bulkhead  to  give 
away  was  unknown  to  the  Dock  Company,  and  could  not  have 
been  discovered  by  any  amoimt  of  care,  nevertheless  the  Dock 
Company  is  liable  because  the  delay  arose  from  weakness  in 
the  dock  and  not  from  any  unexpected  event.  The  circum- 
stance of  the  bursting  under  ordinary  pressure  is  said  to  fur- 
nish conclusive  proof  of  insufliciency,  rendering  the  company 
liable.  The  bursting  of  the  bulkhead  may  prove  insuflSciency 
in  the  dock,  but  it  does  not  prove  negligence  on  the  part  of  the 
Dock  Company.  Here  the  evidence  is  that  the  dock  on  many 
previous  occasions  had  proved  sufficient,  that  it  was  kept  under 
carefnl  supervision,  that  upon  examination  the  bulkhead  dis- 
closed no  sign  of  weakness,  and  that  there  was  nothing  to  lead 
one  to  suppose  that  the  bulkhead  would  not  raise  this  vessel  as 
it  had  often  done  larger  ones. 

Delay  in  raising  the  libellant's  vessel  beyond  the  ordinary 
time  required,  arising  under  such  circumstances  by  reason  of 
the  occurrence  of  an  unforeseen  event,  against  which  care  and 
diligence  afforded  no  protection,  does  not  give  a  right  of  action 
when  there  was  no  stipulation  as  to  time  in  the  contract. 

The  libel  of  Osbom  Howes  must,  therefore,  be  dismissed 
with  costs.  ', 

» 

For  the  Dock  Co.,  Taylor  <&  Fowler, 
For  Howes  et  al.,  Owen  <&  Gray. 
16 
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RUPT. 

KOBTaAaB.~PBOPERTT  TAKEN  FROM  THE  PREMISES. — CROPS. --ASSIONEB'S 

Expenses. 

Where  a  mortgagee,  after  condition  broken  of  his  mortgage,  which  was  valid 
under  the  bankrupt  law,  and  coyered'a  large  part  or  all  of  the  real  estate  of 
the  bankrupt,  notified  the  marshal  and  the  assignee  of  the  banlgmpt  when 
they  took  possession  of  certain  wood,  logs  and  timber  that  had  been  re- 
moved from  the  premises  by  the  mortgagee,  and  certain  grass  and  mops 
nnharvested,  that  he  claimed  the  whole  under  his  mortgage : 

Held,  that  the  mortgage  lien  was  extensive  enough  to  cover  the  wood,  etc., 
whether  on  the  premises  or  not,  and  the  crops,  if  he  had  chosen  to  enter 
and  take  them  after  condition  broken,  and  that  the  marshal  and  assignee 
must  be  considered  as  taking  possession  of  them  for  him ; 

That  the  reasonable  expenses  of  securing  this  property  might  be  allowed  to 
the  assignee,  and  on  payment  thereof  by  the  mortgagee  the  property  might 
be  delivered  to  him. 

Wheeler,  J.  From  this  special  case  submitted  to  the 
Court  by  the  assignee  and  James  W.  Brock,  it  appears  that 
Brock  is  a  mortgagee  of  a  large  part  or  all  of  the  real  estate 
of  the  bankrupt,  with  condition  of  the  mortgage  broken  before 
the  proceedings  in  bankruptcy ;  that  at  the  commencement  of 
the  proceedings  there  was  a  quantity  of  bark,  wood  and  tim- 
ber on  the  mortgaged  premises,  and  of  logs  a  short  distance 
from  the  premises,  all  severed  therefrom  by  the  mortgagee,  and 
grass  and  other  crops  standing  thereon  nnharvested  ;  that  the 
mortgage  estate  is  inadequate  security,  and  the  mortgagee  no- 
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tified  the  marshal  when  he  seized  the  property  of  the  bankrupt, 
and  the  assignee  when  he  took  possession  of  it,  that  he  claimed 
the  whole ;  and  that  this  property  and  its  expenses  have  been 
kept  separate  from  the  estate.  Both  claim  title  to  it,  and  their 
rights  to  it  are  submitted  for  determination.  There  is  no  pre- 
tence but  that  the  mortgage  is  valid  against  the  provisions  of 
the  Bankrupt  Act,  nor  but  that  the  assignee  took  precisely  the 
same  estate  that  the  bankrupt  as  mortgagor  had.  After  con- 
dition broken,  the  mortgagee,  as  against  the  assignee,  standing 
in  the  place  of  the  mortgagor,  had  the  right  to  all  the  bark, 
wood  and  timber  cut  from  the  premises,  whether  on  them  or 
not,  and  conld  have  maintained  an  action  of  trover  for  it 
{Laiigdon  v.  PavJ*^  22  Vt.,  205).  This  shows  that  the  mort- 
gage lien  is  extensive  enough  to  cover  all  this  property,  and 
that  lien  is  saved  by  the  provisions  of  the  Act. 

And  after  the  law  day  had  passed,  tlie  mortgagor  held 
possession  subject  to  the  right  of  the  mortgagee,  which  was  a 
right  to  enter  and  take  possession  of  the  land  and  all  crops, 
even  of  those  that  would  be  emblements  in  cases  of  tenancy 
where  the  rules  of  law  relating  to  emblements  would  be  ap- 
plied (1  Wash.  Heal  Prop.,  Ist  ed.,  515.)  In  this  case  it  does 
not  appear  whether  the  crops  are  such  as  would  be  denomina- 
ted emblements  or  not,  for  none  are  specifically  mentioned 
except  the  grass  crop,  and  that,  becanse  it  would  not  require 
annual  sowing,  would  not  be.  But  if  some  of  the  other  crops 
are  such  as  would  be  sown  or  planted  annually,  and  wcnild  be 
emblements,  it  would  make  no  difference,  for  the  mortgagor  as 
tenant  of  the  mortgagee  is  not  entitled  to  emblements  (Ibid., 
1 06).  So  the  lien  by  the  mortgage  was  broad  enough  to  cover 
all  these  crops  if  the  mortgagee  chose  to  enter  and  take  them, 
although  if  taken  by  the  mortgagor  before  such  entry,  or  some 
equivalent,  he  would  not  be  accountable  to  the  mortgagee  for 
them. 
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The  timber  cut  from  the  land  would  be  a  part  of  tlie 
inheritance,  and  would  belong  to  the  mortgagee  as  a  part  of 
the  estate  after  severance,  while  annual  crops,  emblements  or 
not,  before  severance  would  be  a  part  of  the  estate,  but  after- 
wards not,  and  only  a  part  of  the  profits  belonging  to  the 
mortgagor  (  Walker  v.  King  et  al.,  44:  Vt.,  601). 

In  this  case  the  mortgagee  did  not  actually  enter  and  take 
the  crops,  and  could  not  without  disturbing  the  possession  of 
the  mai-shal  and  assignee,  but  he  went  as  far  in  that  direction 
as  he  lawfully  could.  He  made  claim  of  them  in  respect  to 
this  right,  and  as  they  kept  the  possession  and  took  the  crops 
after  that,  and  still  hold  them,  they  must  hold  them  subject  to 
his  right  to  take  them,  and  be  considered  as  taking  them  for 
him.  As  the  assignee  stands  as  having  taken  them  for  him, 
the  expense  attendant  upon  the  taking  should  be  borne  by  him. 

Theref orCj^  let  an  order  be  entered  that  James  W.  Brock 
is  entitled  to  this  property  for  the  security  of  his  mortgage 
debt,  subject  to  the  claim  of  the  assignee  for  his  reasonable 
expenses  about  securing  it,  and  that  the  assignee  deliver  the 
same  to  him  on  payment  of  such  expenses,  to  be  ascertained 
by  tUe  register,  unless  agreed  to,  or  redeem  his  mortgage. 

For  Brock,  C.  IL  Pitkin. 

For  the  assignee,  aS\  0.  Shurtleff, 
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Lien  of  Exbcution  Gbeditor. — Abbigkee  as  Sheriff. 

Where  an  aasignee  in  bankxnptcj  had  possession  of  goods  of  the  bankrupt  at 
the  time  of  the  bankraptcy,  as  sheriff,  under  a  writ  of  attachment,  and 
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various  executions  obtained  bj  creditors  before  the  filing  of  the  petition, 
and  as  assignee  had  converted  the  property  into  money,  and  the  execu- 
tion creditors  were  not  parties  to  the  bankruptcy  proceedings,  but  agreed  in 
writing  that  the  facts  stated  in  the  petition  were  true,  and  that  the  Court 
might  make  such  order  as  to  the  disposition  of  the  funds  as  may  be  accord- 
ing  to  law  : 
Held^  that  the  bankruptcy  proceedings  did  not  enlarge  the  judgment  liens  nor 
change  their  place,  by  the  dissolving  of  the  attachment  and  the  vesting  the 
property  in  the  assignee,  but  left  them  covering  all  the  property  in  the  hands 
of  the  officer  not  covered  by  the  attachment  lien. 

Wheelkr,  J.  This  proceeding  has  been  commenced  by  a 
petition  of  the  assignee,  setting  forth  that  at  the  commencement 
of  the  proceedings  in  bankruptcy,  he,  as  deputy  sheriff,  had 
custody  of  the  goods  of  the  bankrupt  by  virtue,  first,  of  an  at- 
tachment on  an  original  writ  in  favor  of  Keyes  &  Co.,  in  a  suit 
in  their  favor  against  the  bankrupt  then  and  at  the  same  time  of 
the  petition  still  pending;  second, of  other  subsequent  attach- 
ments and  executions  in  suits  in  favor  of  other  plaintiffs  against 
the  bankrupt,  in  which  they  had  respectively  recovered  judg- 
ment, and  placed  execution  in  his  hands  in  season  to  change 
the  property,  and  praying  for  a  determination  of  the  riglits  of 
the  parties  in  respect  to  the  property  at  the  time  of  the  com- 
mencement of  the  proceedings,  and  of  their  rights  now  in  re- 
spect to  the  sum  of  three  hundred  and  eleven  dollars  and  one 
cent,  into  which,  as  assignee,  he  has  converted  the  property  and 
still  holds  in  lieu  of  the  property.  None  of  these  execution 
creditoi-s  appear  to  be  parties  to  the  bankruptcy  proceedings, 
nor  are  they  claiming  in  any  manner  under  them,  but  are  claim- 
ing in  hostility  to  them,  and  for  that  reason  this  petition  could 
not  be  maintained  against  them  as  an  adversary  proceeding. 

In  order  to  maintain  a  proceeding  i?i  invitum  to  have  the 
rights  of  parties  so  interested  adjudicated  upon,  it  would  be 
necessary  to  proceed  by  regular  writ  at  law  or  in  equity,  accord- 
ing to  the  nature  of  the  case  and  the  relief  sought.    But  in  this 
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case  the  execution  creditors  have  come  in  and  agreed  in  writing 
that  the  facts  stated  in  the  petition  are  true,  and  that  ^^  the 
Court  may  upon  said  petition  make  such  order  and  decision  as 
to  the  disposition  of  the  fund  "  as  may  he  according  to  law.  In 
§  5011,  Rev.  Stat.  U.  S.,  it  is  provided  that  in  any  proceedings 
within  the  jurisdiction  of  the  Court  "  the  parties  concerned,  or 
submitting  to  such  jurisdiction,  may  at  any  stage  of  the  pro- 
ceedings, by  consent  state  any  question  in  a  special  case  for  the 
opinion  of  the  Court,  and  the  judgment  of  the  Court  shall  be 
fina],  nnless  it  is  agreed  and  stated  in  the  special  case  that  either 
party  may  appeal  if  in  such  case  an  appeal  is  allowed,"  etc.  In 
this  special  case  the  parties  have  submitted  to  the  jurisdiction 
and  stated  questions  in  the  case,  and  so  the  questions  submitted 
are  regularly  before  the  Court. 

At  the  commencement  of  the  bankruptcy  proceedings  the 
goods  were  the  general  property  of  the  bankrupt,  subject  to  a 
first  lien  by  the  attachment  of  Keyes  &  Co.,  and  to  a  second 
and  subsequent  lien,  by  virtue  of  the  executions  of  the  attach- 
ing creditore.  By  force  of  the  provisions  of  §  5044,  Rev. 
Stat.  U.  S.,  the  title  to  the  property  vested  in  the  assignee, 
and  the  attachment  of  Keyes  &  Co.,  having  been  made  within 
the  prescribed  time,  was  dissolved.  The  liens  in  favor  of  the 
judgment  creditors  were  valid  and  perfect,  the  executions 
having  been  delivered  to  the  officer  within  thirty  days,  accord- 
ing to  the  provisions  of  the  \^ermont  Statutes  (Gen.  Stat.  303, 
§  94)  and  he  having  the  actual  possession  of  the  property. 
These  judgment  liens  were  not  at  all  affected  by  the  bank- 
ruptcy proceedings.  Thus  far  there  is  no  difficulty  or  real 
difference  between  the  claims  of  the  counsel  of  the  respective 
parties.  The  real  question  is  as  to  how  and  where  the  judg- 
ment lien  stood  when  the  attachment  lien  was  dissolved,  and 
the  property  subject  to  the  judgment  liens  was  vested  in  the 
assignee.    The  petitioning  creditors  and  assignee,  in  behalf  of 
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the  bankrupt  estate,  claim  that  the  attachment  lien  was  equal 
in  amount  to  the  ad  damnum  in  the  writ,  which  is  four 
hundred  dollai's,  and,  as  that  was  greater  than  the  amount  of 
the  property,  covered  the  whole  property  and  left  no  room  for 
the  judgment  liens,  and  that  its  dissolution  created  no  room 
for  them.  The  judgment  creditors  claim  that  the  dissolution 
of  the  attachment  made  room  for  their  liens,  and  tliat,  as  their 
liens  were  subject  to  the  attachment  only,  as  soon  as  that  was 
dissolved  their  liens  took  its  place  and  covered  the  whole. 
But  neither  of  these  claims  is  thought  to  be  well  founded  to 
the  full  extent.  Keyes  and  Company  had  a  valid  lien  by  attach- 
ment which  could  not  as  to  damages  exceed  four  hundred 
dollars,  for  that  was  the  extent  of  their  claim  at  that  time, 
although  the  Court  where  the  suit  was  pending  might,  if 
within  its  jurisdiction,  raise  the  ad  damnum  bo  as  to  permit 
them  to  recover  more.  The  ad  damnum,  would  not  limit  the 
recovery  for  costs  at  all,  and  that  recovery  might  make  the 
whole  much  beyond  four  hundred  dollars,  and  extend  the  lien 
as  far,  unless  it  was  limited  by  the  direction  in  the  writ  as  to 
the  value  of  property  to  be  attached,  which  might  be  be- 
yond the  ad  damnum^  if  the  authority  issuing  it  saw  fit  to  make 
it  so. 

It  is  not  stated  in  the  special  case  what  the  amount  directed 
to  be  attached  was.  But  whatever  it  may  have  been  the 
attachment  lien  would  not  be  measured  by  it,  but  would  only 
be  limited  by  it.  The  measure  of  their  lien  was  the  amount 
of  their  debt  or  claim,  sued  for  and  their  lawful  costs  of  the 
suit  to  that  time. 

To  the  extent  of  that  attachment  lien  the  judgment  liens 
were  restricted,  and  as  far  as  that  covered  the  property  they 
did  not.  The  same  thing  that  dissolved  the  attachment  vested 
the  property  in  the  assignee  subject  to  the  executions.  There 
was  no  space  of  time  after  the  attachment  was  gone  and  before 
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flu;  |irop<;rty  wam  v(;Kt4;d  in  which  the  jadgmeiit  lien  coald 
tWfX'tif  or  \ni  triov(;(J  tip  w  take  its  place. 

Th^)  >mnkrtipt<;y  prrKM^ediii^  did  not  enlarge  the  judgment 
lif'tiA  nor  ((han^o  their  |)lace,  but  left  them  exactly  as  and  where 
thny  woro  hofore,  Hefore,  they  covered  all  of  the  property  in 
thn  niHtody  of  the  officer  not  covered  by  the  attachment  lien. 
Al'tor,  thoy  coverod  all  the  Hame  property  in  the  hands  of  the 
iiMrti|,^UJM',  not  covered  by  tlio  right,  which  before  was  the  at- 
iiK'liiiMuit  lien,  and  wan  then  vested  in  him.  This  leaves  to  the 
jihl^MH'nt  mMlitorn  (jxactly  their  rights  and  gives  to  the  other 
(irodilorH  (exactly  thcirH.  Thene  conclusions  are  in  accordance 
with  the  opini<inH  of  Dyor,  J.,  upon  similar  questions  in  Eastern 
|)ii*tH('l  of  WiHroimin  {U\  N.  Ji.  11.,  105).  Tlie  judgment  liens 
Mtand  valid  in  tho  onlor  of  their  attachments.  The  amount  of 
thp  tliMnund  of  Koyos  iVs  (\).,  and  costs  to  tho  time  of  adjudica- 
tion, d(Mm  not  uppour. 

Tlio  <niUHo  iw  roforrod  to  the  register  having  charge  of  the 
ouKO  to  uKi'ortHiu  tho  auHumt  of  tho  demand  of  Keyes  &  Co., 
\y\\\\  I'OHts  to  tho  tin>o  of  tho  oommeneement  of  bankruptcy 
pjtH'oodin4i"H,  and  wlion  that  amount  is  ascertained  the  assignee 
in  to  liotd  HO  uuu»h  of  tho  ^um  of  thii>e  hundred  and  eleven 
dolhus  and  ono  oonl  as  is  espial  to  it  for  the  estate  of  the  bank- 
rupt and  lo  i^v  ovor  tho  balance  to  the  execution  creilitors,  so 
far  a*  ibo  i^uno  will  ii>\  in  the  vuxler  of  their  attachments,  in 
jMal>tuotion  v^f  tht*ir  judiiinonts, 

V\vr  o\ov  uiiou  ciwUuu*^  AI «/.  Onuc^^^ 


NOVEMBER,  1877.  243 


In  the  matter  of  Isaac  Kebenzahl  and  Monta^pne  S.  Marks,  Bankrupts. 


^0tttl»em  §iM^  ti  §tw  ^A 


NOVEMBER,  1877. 


IN    THE    MATTER    OF    ISAAC    NEBENZAHL    AND 
MONTAGUE  S.  MARKS,  BANKRUPTS. 

Composition. — Injunction  upon  Proceedings  in  State  Court. 

N.  was  adjudged  a  bankrupt  in  February,  1876.  He  was  sued  for  a  debt 
in  a  State  Court,  in  December,  1875.  A  composition  inqluding^said  debt 
was  confirmed  in  March,  1876.  The  creditor  preyed  said  debt  in  the  com- 
position proceedings.  He  claimed  that  the  debt  was  created  by  fraud  and 
was  not  affected  by  the  composition  proceedings.  The  composition  was 
payable  in  three  instalments,  the  last  one  in  September,  1876.  The  cash 
payment,  and  the  notes,  under  the  composition,  were  tendered  to  said 
creditor  and  refused.  On  the  application  of  N.,  the  entire  amount  of  the 
composition  for  said  creditor,  in  money,  was  deposited  in  this  Court,  Janu- 

c 

ary  2d,  1877.  N.  had  never  obtained  from  this  Court  any  order  staying  the 
proceedings  in  the  suit.  Judgment  was  entered  in  it  in  December,  1876. 
After  January  2d,  1877,  N.  applied  to  the  State  Court  for  leave  to  set  up 
the  composition  as  a  defence,  but  the  application  was  refused.  N.  then 
applied  to  this  Court  to  enjoin  said  creditor  from  interfering  with  the  prop- 
erty of  N.  for  the  indebtedness  on  the  judgment :  Held,  that  this  Court 
had  no  power  to  issue  such  injunction. 
The  practice  of  the  Court  of  bankruptcy  in  England,  in  such  a  case,  con- 
sidered. 

Blatohfobd,  J.  The  bankrupts,  after  the  lapse  of  the 
full  time  provided  by  the  terms  of  a  composition  confirmed  by 
this  Court  in  these  proceedings,  for  it  to  be  carried  out,  apply 
to  this  Court  to  enjoin  a  creditor  from  prosecuting  a  suit  against 


t*    ^    ^''i''!'"    t.      -♦     *       1.1*         •       *  '  A'    d  f    "    '  ^  1^     *         •       ■»»«•   j-g -C  -  "      ■"     ••!.  ■  »»-     Jrf^li**    •• 

/;^r/,**  Ml  ♦;<./;  'i'/,.:5ir,  af.'l  ASM  ^y^-vflnxjt-d  :i-  3lAr«::..  lS7v.  Tbe 
i'ji'A,*'/ir  j/f '/%<:']  h.'it  d':r/t  I?i  \u*'.  i'/Ai.Y*^'y.<ji».  proeee*!::.^'^.  The 
vjfU*\fff<:'X\*fU  %'iiA  jfii,'»Si\A*i  lu  \\*rtsh  t'j^^A  ;i.»ta!:rierits.  iLe  !j^  •.!.€ 
in  h<rj/*^:i/iv;r,  XHl^s,  A  cii>.h  ifnytneut  of  one  ii.mxlu\ez.x^  ^i^i 
two  hoU:^  for  the  oth/.T  two  Uihtalrf.eiiU,  ac'copiir.g  t*j  the  ret^'Ia- 
tion  of  iu/itt\Mff:iiiou^  were  tendered  Ui  the  creditor  ar,d  rtf^iaed. 
On  the  20Lh  of  iJeeernlier,  1876,  thi^  Court,  on  the  applieatiuo 
of  the  hankruLptA,  riiii/ie  an  order  that  they  depo&it  with  the  clerk 
of  iltin  Court  the  amount  of  the  fifteen  cents  on  the  dollar, 
whi^jh  would  he  the  payment  to  Buch  credit^^r  according  t/)  the 
t4;rnm  of  the  c^>mp^^ition.  Thin  wa8  due  on  the  2d  of  Jaunary, 
1877.  The  hankrupU  never  obtained  from  this  Court  any  order 
Mtiiyin^  pror^eedin^  in  the  ftuit  in  the  State  Court.  A  trial  of 
the  Mu!t  ui  tlie  Htate  Court  was  had  by  default,  on  the  11th  of 
T)e<'.etnber,  1870,  and  judgment  therein  was  entered  against  the 
bankruplM,  on  the  14th  of  December,  1876,  for  $1,343.99.  Snb- 
t»e(|iuinlly,  and  after,  the  2d  of  January,  1877,  the  bankrupts 
applied  to  the  State  Court  to  set  aside  the  judgment,  and  allow 
them  to  file  a  HUppIementiil  auHwer,  setting  up  as  a  defence  the 
j)n)e(U)d!iigH  in  ciimposition,  and  have  a  new  trial,  but  the  ap- 
plication wiiH  rofuHcd,  Thereupon  this  application  is  made  by 
the  bunkruptH  to  this  Court,  for  an  injunction  to  restrain  the 
oriulitor  j>er|K)tually  from  molesting  or  interfering  with  the 
liunkruptH  or  their  property,  for  or  on  account  of  said  indebt- 
(Hlmmri,  or  Huid  judgment. 

The  prluoiplos  properly  applicable  to  a  case  in  the  situa- 
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tion  of  the  present  one  were  defined  by  this  Court  in  In  re 
Hinsdale  {ante^-p,  91).  Under  those  principles  no  injunction 
can  be  granted  herein. 

It  is  urged,  that  a  diflFerent  rule  ought  to  be  applied  to  this 
case,  where  the  bankrupts  put  in  their  answer  in  the  suit  in  the 
State  Court  before  the  composition  proceedings  had  assumed 
such  a  shape  that  the  composition  could  be  set  up  in  the  answer 
as  a  defence,  and  where  they  were  obliged  to  apply  for  leave  to 
put  in  a  supplemental  answer,  setting  up  the  composition  and 
its  fulfilment,  from  that  which  would  be  applied  to  a  case 
where  the  bankrupt  could  avail  himself  of  the  composition 
proceedings  in  his  original  answer.  But,  in  the  present  case, 
the  suit  was  not  brought  until  ten  months  after  the  adjudication 
of  bankruptcy,  and  there  was  abundant  time  for  the  bankrupts 
to  obtain,  before  putting  in  an  answer  in  the  suit,  the  injunc- 
tion of  this  Court  staying  the  suit  until  the  question  of  their 
discharge  should  be  determined.  Moreover,  the  composition 
proceedings  were  instituted  in  February,  1876,  and  the  suit  did 
not  come  up  in  the  State  Court  for  trial  until  December,  1876, 
and  there  was  abundant  time,  during  those  ten  months,  for  the 
bankrupts  to  obtain  from  this  Court  a  stay  of  the  suit  because 
of  the  pendency  of  the  composition  proceedings. 

The  question  of  the  power  of  this  Court  to  issue  an  in- 
junction in  such  a  case  as  the  present  one,  under  tlie  clause  of 
the  composition  statute  which  gives  the  Court  power,  on  motion 
made  in  a  summary  manner,  to  enforce  the  provisions  of  a 
composition,  was  discussed  in  In  re  IlinBdale^  and  the  conclu- 
sion arrived  at  was  that  no  such  power  exists.  The  practice  of 
the  English  Court  of  Bankruptcy  is  invoked.  Section  126  of 
the  English  bankruptcy  Act  of  August  9th,  1869  (32  and  33 
Vict,  chap.  71),  contains  a  like  clause  with  our  own  statute,  as  to 
enforcing  the  provisions  of  a  composition.  But  it  is  not  under 
that  clause  that  the  English  bankruptcy  Court  enjoins  suits  after 
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the  time  for  fulfilling  a  composition  has  passed.  It  is  under  an- 
other provision  of  the  English  statute.  Section  13  of  the  said  Act 
of  August  9thj  1869,  provides,  that  the  bankruptcy  Court 
*^mtty,  at  any  time  after  the  presentation  of  a  bankruptcy 
petition  against  the  debtor,  restrain  further  proceedings  in  any 
action,  suit,  execution,  or  other  legal  process  against  the  debtor, 
in  respect  of  any  debt  provable  in  bankruptcy,  or  it  may  allow 
such  proceedings,  whether  in  progress  at  the  coramencemeut 
of  the  bankruptcy,  or  commenced  during  its  continuance,  to 
proceed  upon  such  terms  as  the  Court  may  think  just."  Rule 
260  of  the  English  bankruptcy  Rules  of  1870  contains  the 
same  provision.  It  is  on  these  provisions  that  the  power  of  the 
English  bankruptcy  Court  is  founded,  to  enjoin  suits  in  other 
Courts,  and  not  on  the  power  given  to  it  to  *^  enforce  "  the  pro- 
visions of  a  composition.  (See  Ex  parte  Baum^  L.  R.,  9  Ch. 
App.  Cases,  673;  Ex  parte  Lopez^  L.  R.,  5  Ch,  Div.,  65). 
There  is  no  like  pi'ovisio;!  in  our  own  statute.  On  the  contrary, 
from  the  restriction  imposed  by  §  5106  on  the  power  of  the 
bankruptcy  Court  to  enjoin  suits  to  recover  debts,  namely,  that 
the  stay  is  to  continue  until  that  Court  shall  determine  the  ques- 
tion of  discharge,  the  conclusion,  by  analogy,  follows,  that  where 
there  is  a  stay  granted  because  of,  and  pending,  a  composition,  it 
is  to  continue  only  until  the  time  when  the  debtor  shall  have  had 
a  full  opportunity  to  carry  out  the  composition  according  to  its 
terms,  or  until  the  Court  refuses  to  confirm  it.  Of  couree, 
after  that  time  no  injunction  should  be  granted.  In  this  case  the 
bankrupts  have  had  a  full  opportunity  to  carry  out  their  com- 
position, according  to  its  terms,  in  respect  to  this  creditor.  If 
the  State  Court  will  not  allow  them  to  file  a  supplenaental 
answer,  setting  up  the  composition  in  defence,  the  result,  if 
not  duo  to  their  fault  and  laches,  is  a  misfortune  which  this 
Court  cannot  remedy.  The  State  Court  was  either  right  or 
wrong  in  its  decision.     If  right,  no  wrong  has  been  done.     K 
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wrong,  relief  must  be  sought  in  the  way,  if  any,  provided  by 
the  State  laws. 

The  application  is  refused. 

For  the  bankrupts,  James  Dunne. 
For  the  creditor,  Thomas  M.  North. 


NOVEMBEB,  1877. 

IN  THE  MATTER  OF  ALBERT  S,  ODELL  AND  EDGAR 

ODELL,  BANKRUPTS. 

COMPOSmON  NOT  A  DiSCHAROB.— JURISDICTION.— EXPENSES. 

The  mere  fact  that  a  bankrupt  has  been  refused  a  dlschaoige  on  a  specification 
of  objection,  is  not  an  absolute  bar  to  a  composition. 

A  composition  is  not  a  discharge. 

The  pendencj  of  a  petition  to  review  an  order  refusing  a  discharge  does  not 
deprive  the  Court  of  jurisdiction  to  entertain  proceedings  for  a  composi- 
tion. 

In  confirming  a  composition,  the  Court  ordered  the  bankrupt  to  pay  to  a 
creditor  who  opposed  it  his  expenses  and  disbursements,  other  than  counsel 
fees,  in  successfully  opposing  a  prior  application  of  the  bankrupt  for  a  dis- 
charge. 

BLATcnFOBD,  J.  The  mere  fact  that  the  bankrupts  have 
been  refused  a  discharge  in  bankruptcy,  on  a  specification  of 
objection,  for  a  cause  set  forth  in  §  5110,  is  not  an  absolute 
bar  to  a  composition.  A  discharge  discharges  a  bankrupt  from 
his  debts,  whether  there  are  or  are  not  any  assets  for  distribu- 
tion. Under  a  composition,  a  sum  of  money  is  paid  in  satis- 
faction of  the  debt.  The  debts  are  not  discharged ;  they  are 
paid  and  satisfied  with  the  assent  of  the  creditors.  The  reso- 
lution of   composition,  when   confirmed   by  the   Court    and 
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recorded,  is  the  resolntion  of  all  the  creditors,  and  thej  all  ac- 
cept what  is  paid  in  satisfaction  of  their  debts  by  their  own 
Tolantary  assent,  expressed  in  the  manner  specified,  whether 
their  names  are  foand  as  assenting  or  not,  and  whether  the 
amoant  paid  be  the  full  debt  or  less.  A  composition  not  being 
a  discharge,  the  provisions  of  §  5110  in  regard  to  a  discharge 
do  not  apph'  to  a  composition  ;  nor  does  the  fact  that  a  petition 
to  review  the  order  of  this  Court  refusing  a  discharge  is  pend- 
ing in  the  Circuit  Court,  deprive  this  Court  of  jurisdiction  to 
entertain  proceedings  for  a  composition.  Under  the  statutory 
provisions  for  composition,  the  case  in  bankruptcy  is  still  pend- 
ing in  this  Court,  although  such  petition  of  review  is  pending 
in  the  Circuit  Court.  A  rule  of  this  Court,  made  April  25th, 
1877,  provides,  that  "  a  cause  in  bankruptcy  is  not  deemed  to 
be  finally  disposed  of  until  an  order  is  entered  in  the  District 
Court  declaring  its  termination." 

The  objection  as  to  the  proof  of  debt  and  note  of  J.  H.  & 
C.  S.  Odell  was  not  taken  in  the  course  of  the  composition  pro- 
ceedings, or  in  such  manner  or  at  such  time  that  they  could  be 
heard  in  regard  to  it.  It  was  not  objected  to  when  offered. 
The  same  observations  apply  to  the  obje<?tion  to  the  letter  of 
attorney  of  J.  II.  &  C.  S.  Odell. 

The  proposed  composition  is  five  per  cent.,  in  money,  on 
about  $25,000,  or  about  $1,250.  There  is  no  evidence  that 
this  is  not  as  much  as  the  assets  can  be  expected  to  realize. 
The  only  creditor  who  opposes  the  composition  is  the  creditor 
who  successfully  opposed  the  discharge.  The  creditore  seem 
to  be  acting  in  good  faith,  for  their  own  interests.  There 
seem  to  be  no  assets  of  any  value,  and  no  probability  of  any 
dividend  through  an  assignee  in  bankruptcy.  The  case  is  not 
like  that  of  In  re  Hannahs^  in  this  Court  (8  lienedict,  533), 
There  the  composition  proposed  was  one-half  of  one  per  centj 
and  it  was  clearly  an  attempt  by  friendly  creditor,  without 
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any  real  benefit  to  themselves,  to  give  to  the  bankrupt  a  satis^ 
faction  of  his  debts. 

But  I  tliink  the  bankrupts  must,  as  a  condition  of  the 
confirmation  of  the  resohition  and  before  it  is  confirmed,  pay 
to  tlie  opposing  creditor,  Bechet,  her  expenses  and  disburse- 
ments, other  than  counsel  fees,  in  opposing  the  discharge. 


For  the  bankrupts,  O,  A,  Seixaa, 
For  the  creditor,  E.  Mitchell, 


NOVEMBER,  1877. 


ALFRED  WILKINSON  AND  GEORGE  0.  PETERS, 
TRUSTEES,  &c.  v.  SAMUEL  W.  BARNARD  AND 
OTHERS.    IN  EQUITY. 

Injunction  Upon  Procebdings  iif  State  Court. 

B.  &  Co.  had  possession  of  a  sealed  packagfe  which,  and  its  contents,  the  wife 
of  a  bankrupt  claimed  to  own.  The  trustees  in  bankruptcy  claimed  the 
package  and  its  contents,  as  assets  of  the  bankrupt,  and  notified  B.  &  Co. 
of  their  claim.  The  wife  brought  a  suit  in  a  State  Court,  against  B.  <&  Co., 
after  demand  and  refusal,  to  recoyer  damages  for  the  conyersion  of  the  pro- 
perty. The  trustees,  haying  been  refused  permission,  by  the  State  Court, 
to  be  substituted  for  B.  &  Co.,  as  defendants,  brought  a  suit  in  equity,  in 
this  Court,  against  B.  &  Co.  and  the  bankrupt  and  his  wife,  to  obtain  a 
determination  as  to  the  ownership  of  the  package  and  its  contents,  and 
applied  for  an  injunction  to  restrain  the  wife  from  prosecuting  said  suit  in 
the  State  Court,  during  the  pendency  of  the  suit  in  this  Court : 

Hdd^  That  the  injunction  should  be  granted. 

Benedict,  J.  This  action  is  brought  by  trustees  in  bank- 
ruptcy against  Samuel  W.  Barnard,  one  of  the  bankrupts, 
Cordelia  C.  Barnard,  the  wife  of  that  bankrupt,  and  the  mem- 
bers of  the  firm  of  Bound  &  Co.,  for  the  purpose  of  obtaining. 
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at  the  handfl  of  this  Court,  a  determination  in  respect  to  the 
ownership  of  the  contents  of  a  certain  sealed  package  in  the 
hands  of  the  defendants  Bound  &  Co.,  which  package,  the 
trustees  in  bankruptcy  claim,  contains  property  belonging  to 
the  bankrupt,  Barnard,  and  forming  part  of  the  assets  of  the 
bankrupt's  estate,  but  which  the  wife  of  the  bankrupt  claims 
belouiTS  to  her.  Prior  to  the  commencement  of  this  action  the 
trustees  in  bankruptcy  notified  Bound  &  Co.,  the  depository  of 
the  package,  that  the  same  was  ckiined  by  them  as  trustees  of 
Barnard,  and  forbade  the  delivery  of  the  box  to  any  other  per- 
son. Mrs.  Barnard  also  laid  claim  to  certain  securities  and 
moneys  alleged  by  her  to  be  in  the  package  and,  her  demand 
therefor  on  Bound  &  Co.  having  been  refused,  she  brought  a 
suit  against  Bound  &  Co.,  in  the  Superior  Court  of  the  City  of 
New  York,  to  recover  damages  for  conversion  of  the  property. 
Thereupon,  the  trustees  in  bankruptcy  applied  to  the  State 
Court  to  be  substituted  as  defendants  in  the  action  of  Mre. 
Barnard,  and  to  be  allowed  to  defend  the  same,  whicli  applica- 
tion was  denied.  This  action  was  then  instituted,  and,  all  the 
parties  thereto  having  duly  appeared,  it  now  comes  before  the 
Court,  upon  an  application  for  an  injunction  to  restrain  the 
defendant  Col-delia  C.  Barnard  from  prosecuting  her  said 
action  against  Bound  &  Co.,  in  the  Superior  Court,  during  the 
pendency  of  this  action. 

The  propriety  of  granting  such  an  injunction  is  strenuously 
disputed,  as  is  also  the  power  to  grant  it.  The  statement  of  the 
case,  however,  seems  to  me  to  be  sufficient  to  show  the  propriety 
of  enjoining  the  suit  in  the  State  Court,  provided  this  Court  has 
the  power  to  do  so.  The  defendants  Bound  &  Co.  make  no  claim 
to  the  ownership  of  the  package,  and  are  placed  in  the  position 
of  being  required  to  defend  two  actions,  simply  because  the  trus- 
tees in  bankruptcy  claim  to  be  entitled  to  the  property  as  part 
of  the  assets  of  a  bankrupt.     This  claim  is  one  properly  to  be 
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determined  in  thia  Court,  and  it  is,  at  least,  doubtful  whether 
any  other  Court  has  jurisdiction  to  determine  it.  The  present 
action  is,  therefore,  properly  brought,  and,  if  so,  equity  would 
seem  to  require  that  the  defendants  here  should  not  be  com- 
pelled to  litigate  the  same  question  in  the  tribunals  of  the 
State.  Full  authority,  not  only  for  the  action,  but  also  for  the 
interposition  of  the  Court  to  restrain  the  prosecution  of  the 
suit  in  the  State  Court,  is  foimd  in  the  case  of  Kellogg  v.  Rus- 
Bell  (11  Blatchf.  C.  C,  li.^  519).  In  that  case  there  was  an  ap- 
plication for  an  injunction  to  restrain  the  prosecution  of  an 
action  in  a  State  Court,  brought  by  a  third  party,  claiming  to 
be  the  owner  of  certain  property  by  transfer  from  the  bank- 
rupt, to  recover  damages  of  the  marshal  for  the  taking  by  the 
mai'shal  of  the  property  in  dispute  and  delivering  it  to  the  as- 
signee in  bankruptcy.  The  application  was  made  in  an  action 
brought  by  the  assignee  and  the  marshal  against  the  bank- 
rupt and  his  transferee,  the  plaintiff  in  the  State  Court,  to  de- 
termine the  validity  of  the  claim  of  the  transferee  to  be  the 
owner  of  the  property  in  dispute ;  and  it  was  there  held  by 
Judge  Woodruff,  that  such  an  action  was  properly  instituted  by 
the  assignee  in  bankruptcy,  and  that  the  power  to  entertain  it 
involved  the  power  to  employ  an  injunction  to  preserve  the 
rights,  interests  and  equities  of  all  parties,  and  it  was  declared 
proper  to  restrain,  by  injunction,  the  suit  in  the  State  Court, 
not  with  the  direct  object  of  protecting  the  martial  as  an  offi- 
cer of  the  Court,  but  because  the  prosecution  of  the  suit  in  the 
State  Court,  although  in  form  a  simple  action  for  damages, 
proceeded  upon  a  claim  of  property,  which  claim  it  was  the 
right  and  duty  of  the  assignee  in  bankruptcy  to  contest. 

The  distinction  sought  to  be  drawn  between  that  case  and 
the  present,  that  there  the  property  itself  was  involved,  while 
here  the  action  in  the  State  Court  does  not  seek  to  disturb  the 

possession  of  the  property,  is  not  seen  to  exist.     In  that  case,  as 
17 
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li/?nf,  th/j  a^ciiou  ill  the  State  0>urt  was  to  recover  dair.^je*  f^r 
tliii  ^5//rjy<f?r>JOfi  of  \tro\f(zri\\  There,  a«  here,  the  action  s^.':!^-!  to 
1^^?  rt'>XrA\UiA  wa*  hr^Mjj^ht  by  a  third  party,  making  claim  to 
Uj  the  owner  of  [>ro|>^.'rty  allc^J  t^>  belong  to  the  l^iikrnpt. 
Th<fre,  sm  h';re,  the  aHiigriee  brought  an  action  in  equity,  to  deter- 
iriin<;  the  title  t/>  the  pro(>erty,  and  there  the  action  at  law  was 
rishirHiiii'A,  The  only  differenc^e  l>etween  that  case  and  this  is, 
that  here  the  jiroperty,  inntead  of  being  seized  by  the  marBbal, 
tittH,  by  the  noti^^e  of  the  trii«teeH,  been  detained  in  the  hands  of 
a  mere  dei^^iHitory,  and,c^)nfteqiiently,the8iiitin  the  State  Court 
U  Hp^fihmt  the  deiKiHiUiry  inhtead  of  against  the  marshal.  This 
ciniinnHtafiee  creates  no  dintinction.  In  principle,  the  cases  are 
Identical,  and  the  dcclHion  of  Judge  Woodruff  is  an  authority 
In  Miipport  of  the  application  under  consideration. 

If  tliiK  action  were  instituted  for  the  sole  purpose  of  prevent- 
ing a  multiplicity  of  suitH,  the  case  would  be  different, and  §  720 
of  the  KcvJHcd  Statutes  would  apply,  but  from  that  provision, 
an  atn<Mi(l(«(l  by  the  Ilevised  Statutes,  iiyunctions  authorized  by 
tlu?  banl<rui»t  laws  are  expressly  excluded.  The  injunction  here 
Kouglit  JH  authorized  by  the  law  relating  to  proceedings  in  bank- 
ruptcy. The  question  involved  relates  to  property  claimed  to 
bo  part  of  a  bankrupt's  estate;  and  the  result  of  the  proceed- 
ing iuHtituted  in  the  State  Court  depends  upon  the  same  ques- 
tion, There  can,  therefore,  bo  no  doubt  as  to  the  power  of  the 
Court  to  iuttufero  by  way  of  injunction.  The  case  cited  isde- 
(jirtivu  as  t(»  the  propriety  of  exercising  the  power  in  this  in- 
stan(H\  I  am,  therefore,  of  the  opinion  that  the  plaintiffs ai-e  en- 
titlod  to  an  injunction. 

Thoro  is  a  slight  irregularity  in  the  practice,  for  the  terms 
of  tlu*  order  to  show  cause  are  hardly  broad  enough  to  support 
an  oixlor  for  an  injunction,  but,  as  the  argument  on  both  sides 
has  luu^j  principally  addit)ssed  to  the  question  of  an  injunc- 
tion, that  question  has  boon  considered.     If,  for  any  reason,  it 
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is  desired  by  any  of  the  parties  to  have  this  irregularity  cor- 
rected, the  correction  tsan  be  made,  and  the  entry  of  an  order 
for  the  injunction  will  be  delayed  until  a  new  order  to  show 
cause  is  obtained  or  a  notice  of  motion  is  given. 

For  the  plaintiffs,  DavieSy  Work,  McNarriee  dt  Hilton, 
For  the  defendants,  Man  c6  Parsona. 
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THE  STEAMBOAT  COLUMBIA.* 

Damages. — Loss  of   a   Seine. — Ghanoe  of   Course   in   Extremis. — 

Lookout. 

Where  an  excursion  steamer,  coming  from  Rockaway  to  New  York,  overtook 
off  Coney  Island  a  schooner  on  her  return  from  a  catch  of  menhaden  and 
towing  behind  her  two  boats  holding  her  seine,  and  the  steamer  struck  one 
of  the  boats  and  carried  off  the  seine,  which  was  lost : 

Hdd^  That  the  steamer  was  liable  for  the  damages ; 

That  the  change  of  course  made  by  the  sloop  to  avoid  the  steamer,  was  in 
extremis  and  not  a  fault. 

Where  a  large  and  swift  steamer  without  sufficient  cause  attempts  to  pass 
dangerously  near  to  a  sailing  vessel,  one  of  the  risks  the  steamboat  takes  is 
that  the  man  at  the  helm  of  the  sailing  vessel  shall  not  lose  his  presence  of 
mind,  or  form  a  different  estimate  from  that  of  the  steamboat  pilot,  as  to 
the  danger  of  collision. 

Such  a  steamboat  is  in  fault  for  undertaking  to  pass  a  sailing  vessel  in  a 
channel  so  narrow  that  in  order  to  pass  she  must  come  within  15  feet  of  the 
sailing  vessel,  when  by  stopping  a  short  time  she  could  have  passed  in  a 
wider  channel. 

The  necessity  of  a  stationed  lookout  in  the  day  time  considered. 

The  steamboat  Columbia,  running  between  New  York  and 
Eockaway  Beach,  and  then  on  an  excursion  having  about  1,500 
sewing-girls  from  New  York  city  on  board,  overtook  the 
schooner  Ella  Kobbins,  which  was  coining  in  to  Barren  Island 
with  a  catch  of  menhaden  for  the  fish-oil  factory  there,  and 
having  her  seine  in  two  boats  towing  astern.     As  the  steamboat 

^Affirmed  by  the  Circuit  Court  on  appeal,  Sept. ,  1879. 
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came  np  astern  of  the  sloop  withont  slackening  speed,  the 
master  of  the  sloop,  who  at  fii-st  held  his  course,  fearing  to  be 
struck,  luffed  twice;  and  the  effect  was  to  bring  the  boats 
astern  of  the  schooner  diagonally  across  the  track  of  the  steam- 
boat. One  of  the  boats  was  struck  and  broken  up,  the  seine 
torn  to  pieces  and  carried  off,  and  the  steamboat  went  on, 
having  cleared  the  stern  of  the  schooner  by  about  thirty  feet. 
This  action  was  brought  to  recover  damages  for  the  loss  of  the 
seine.  Upon  the  reference  ordered,  evidence  was  taken  to 
show  the  probable  amount  of  menhaden  the  6chcK)ner  would 
have  caught  in  the  three  days'  delay  that  was  necessary  to  get 
another  seine  and  boat,  it  being  just  at  the  height  of  the  fish- 
ing season.  Exceptions  were  taken  to  the  report  of  the  com- 
missioner, allowing  the  seamen  who  libelled  for  their  share 
one-sixth  of  the  catch  so  estimated,  and  overruled. 

For  libellants,  Beebe^  Wilcox  i&  Jlobbs. 
For  claimant,  D.  d;  T.  McMahon. 

Benedict,  J.  This  is  an  action  to  recover  of  the  steam- 
boat Columbia  the  damage  caused  by  the  running  over  by  that 
steamboat  of  some  boats  attached  to  the  stern  of  the  sloop  Ella 
Eobbins. 

The  place  of  the  accident  was  off  C<ney  Island.  The 
Columbia  is  a  large  passenger  steamboat  (engaged  in  regular 
trips  between  New  York  and  Kockaway  Beach,  and  was  at  the 
time  of  her  collision  on  her  way  to  New  York.  The  Ella 
Bobbins  is  a  fishing  sloop  that  was  returning  from  fishing  at 
Rockaway  shoals,  having  in  tow  her  fishing  boats  with  the  net 
in  them.  The  *'  purse "  boat  was  next  to  the  sloop,  and  the 
*'mate"  boat  astern.  The  net  was  partly  in  one  boat  and 
partly  in  the  other.  The  distance  from  the  stern  of  the  sloop  to 
ther  stern  of  the  mate  boat  as  they  were  towing  was  about  fifty 
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feet.  Tlie  steamboat  and  sloop  were  bound  in  the  same  direc- 
tion, the  sloop  being  ahead  sailing  close  hauled  at  a  speed  of 
some  five  miles  an  hour,  with  the  wind  north-west.  The  or- 
dinary speed  of  the  Columbia  is  some  eighteen  or  twenty  miles 
an  hour.  When  under  one  bell  she  goes  about  ten  miles  an 
hour  with  wind  and  tide  such  as  it  was  on  this  occasion.  The 
weather  was  fair  and  there  were  no  other  vessels  near  enough 
to  obstruct  the  navigation  of  the  steamboat  or  the  sloop. 

While  the  Cohimbia  was  passing  along  by  Coney  Island 
on  a  west  course  she  came  up  with  the  sloop  ahead,  and  in 
passing  her  ran  over  the  fishing  boats  attached  to  the  sloop's 
stern,  destroying  one,  injuring  the  other,  and  carrying  off  the 
net  upon  her  bow,  which  is  the  injury  here  complained  of. 

'  The  theory  of  the  defence  is  that  where  the  Columbia 
overtook  the  sloop  the  water  is  shoal  for  such  a  steamboat  and 
she  was  for  that  reason  running  under  one  bell.  That  more- 
over she  was  in  a  sort  of  channel  or  gut  not  over  125  feet  wide, 
in  which  it  was  necessary  for  her  safety  that  she  should  keep, 
to  enable  her  to  pass  in  safety  an  obstruction  in  the  channel 
caused  by  a  wreck,  sunk  where  the  room  on  either  side  of  the 
obstruction  was  not  over  200  feet,  and  which  she  was  approach- 
ing. That  she  intended  to  pass  to  southward  of  the  obstruc- 
tion and  to  southward  of  the  sloop,  and  would  h^ve  done  so  in 
safety  had  the  sloop  held  her  course ;  but  the  sloop,  instead  of 
holding  her  course,  first  luffed,  then  bore  away,  then  luffed 
again  and  finally  bore  away  a  second  time  just  under  the  bows 
of  the  Ct)lumbia,  thereby  drawing  her  boats  directly  ahead  of 
the  Columbia  and  so  causing  their  destruction.  The  state- 
ment of  those  on  the  sloop  is  that  they  held  their  couj-se  with- 
out any  variation  whatever,  and  that  the  Columbia  came  up 
directly  astern  until  close  upon  them,  when  she  passed  to  the 
northward  of  tliem  at  a  short  distance,  and  in  sheering  to  pass 
ran  over  the  boats. 
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The  evidence  discloses  many  contradictious.  Five  wit- 
nesses from  the  sloop  testify  that  no  change  of  the  course  of 
that  vessel  occurred,  while  two  witnesses  from  the  steamboat 
are  equally  positive  that  the  sloop  changed  her  course  as  averred 
in  the  answer.  As  to  the  change  of  course  by  luffing,  the  pilot 
of  the  steamboat  exaggerates  into  a  change  of  course  w-hat  is  de- 
scribed by  a  passenger  on  the  Columbia,  called  in  her  behalf, 
as  no  more  than  keeping  up  close  to  the  wind,  not  amounting 
to  a  change  of  course  and  not  calculated  to  mislead  the  steam- 
boat or  in  any  way  to  embarrass  her  in  her  movements. 

As  to  the  bearing,  away,  several  from  the  sl(X)p  say  that  the 
sloop  went  off  some  three  points  when  the  Columbia  caught  the 
boats  fastened  to  her  stern.  Upon  this  point,  therefore,  the 
only  difference  between  the  witnesses  is  as  to  when  it  occurred. 
Those  from  the  Columbia  say  it  was  before  she  came  up  to 
the  sloop,  and  caused  the  collision.  Those  from  the  sloop  say 
it  was  after  the  boats  had  struck,  and  was  caused  by  the  col- 
lision. I  incline  to  the  opinion  that  the  sloop  was  allowed  to 
fall  off  before  the  boats  struck.  The  conceded  fact  that  the 
stern  of  the  Columbia  passed  between  the  puree  boat  and  the 
mate  boat,  tends  strongly  to  confirm  this  conclusion,  and  the 
fact  is  more  consistent  with  the  probabilities.  But  I  do  not 
agree  with  the  conclusion  drawn  by  the  claimant  that  if  the 
sloop  fell  off,  she  alone  is  responsible  for  the  collision,  for  the 
reason  that  this  movement  of  the  sloop  was  caused  by  the  too 
near  approach  of  the  steamer.  The  passenger  called  in  behalf 
of  the  steamer  says  that  the  course  taken  by  the  Columbia  would 
not  have  carried  her  more  than  ten  or  fifteen  feet  from  the  6lof)p 
to  port.  Under  such  circumstances  it  would  not  be  very  sur- 
prising if  those  on  the  sloop,  seeing  a  steamer  of  the  size  of  the 
Columbia  approaching  so  near,  and  coming  almost  directly  for 
them,  should,  at  the  last  moment,  attempt  some  movement  to  get 
out  of  her  way.     When  such  a  steamer,  without  sufficient  cause, 
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attempts  to  pass  dangerously  near  to  a  sailing  vessel,  one  of 
the  risks  the  steamboat  takes  is  that  the  man  at  the  wheel  of 
the  sailing  vessel  shall  not  lose  his  presence  of  mind,  or  form  a 
different  estimate  from  that  of  the  steamboat  pilot  as  to  the 
danger  of  collision.  This  slo6p,  therefore,  cannot  be  held  to 
be  in  fault  for  keeping  away  at  the  moment  of  collision,  al- 
though the  result  shows  that  if  she  had  not  done  so  the  steam- 
boat would  have  j  ust  cleared  her.  The  fault  that  caused  the 
collision  was  that  of  the  pilot  of  the  steamboat  in  attempting 
to  pass  so  close  to  the  sloop. 

An  effort  has  been  made  to  show  that  it  was  impossible  for 
the  steamboat  with  safety  to  herself  and  her  large  cargo  of 
passengcre  to  give  the  sloop  a  wider  berth  at  the  particular 
place  where  the  steamboat  came  up  to  her.  I  must  confess 
that  I  am  not  entirely  satisfied  that  the  experienced  pilot  of 
the  Columbia  does  not  exaggerate  the  narrowness  of  the  chan- 
nel as  he  does  the  luffs  of  the  sloop.  But  if  it  be  true  that  at  the 
place  where  this  sloop  was  when  the  Columbia  approached  her 
there  was  no  room  for  him  to  pass  at  a  greater  distance  than 
ten  or  fifteen  feet,  then  it  was  the  duty  of  the  steamboat  to 
stop  and  allow  the  sloop  to  reach  a  place  where  there  was 
more  room,  before  attempting  to  pass  her.  That  the  Columbia 
could  have  stopped  a  little  sooner  than  she  says  she  did  is  not 
to  be  denied,  and  as  the  narrow  place  her  pilot  spieaks  of  is 
not  claimed  to  have  extended  any  considerable  distance,  a  safe 
passage  would  have  been  secured  with  but  Jittle  delay.  Uix)n 
her  own  showing,  therefore,  the  Columbia  is  in  fault  for  at- 
tempting to  pass  the  sailing  vessel  as  she  did. 

I  add  a  word  upon  the  subject  of  lookout,  although  unne- 
cessarv  for  the  determination  of  this  case,  because  it  is  clear 
that  this  collision  was  not  caused  by  the  absence  of  a  lookout 
upon  the  bow  of  the  steamboat. 

The  propriety  of  having  a  lookout  in  the  daytime  under 
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some  circnmBtances  has  been  adverted  to  in  several  adjudged 
cases.  In  the  case  of  the  Young  America  (1  Burns'  Ad.,  551) 
the  collision  occurred  about  noon.  The  Court  says  "  there  was 
no  lookout  on  duty  and  the  master  was  acting  as  wheelsman. 
These  are  positive  faults." 

In  the  case  of  the  schooner  Marcia  Trihon  (2  Sprague,  18), 
the  collision  occurred  about  noon,  and  Judge  Sprague  says, 
"  If  a  proper  lookout  had  been  kept,  which  is  always  requisite 
in  going  out  of  a  harbor  where  other  vessels  are  generally  lying 
at  anchor,  the  collision  ought  to  have  been  avoided." 

In  the  case  of  the  A,  O,  Brooks  (1  Lowell,  p.  302),  the 
collision  occurred  about  4  o'clock  p.m.,  and  Judge  Lowell  says, 
"the  very  fact  of  want  of  a  lookout  is  evidence  against  the 
brijj  until  it  is  shown  that  no  harm  came  from  the  ne<;lect." 

It  cannot  therefore  be  claimed  that  a  stationed  lookout  can 
be  dispensed  with  in  the  day-time  under  all  circumstances. 

In  the  present  case — in  which,  by  the  way,  the  sworn  an- 
swer avers  that  the  Columbia  had  a  lookout  stationed — I  do  not 
say  that  the  having  of  such  a  lookout  on  the  C(»luml)ia  was  so 
necessary  a  precaution  that  the  failure  to  have  a  lookout  ren- 
ders her  liable,  for  it  is  entirely  clear  that  good  judgment  and 
caution  in  the  pilot-house  would  have  prevented  the  occurrence 
of  this  collision  without  aid  from  a  lookout  forward,  and,  as 
before  stated,  I  hold  the  Columbia  liable  because  of  the  error 
of  her  pilot  in  running  unnecessarily  close  to  the  sloop. 

But  the  case  has  forcibly  reminded-  me  of  the  remark 
fifiade  by  Judge  Betts — that  most  experienced  man  in  cases  of 
this  description — in  determining  a  collision  case,  that  one  of 
the  advantages  of  having  a  stationed  lookout  was,  that  a  look- 
out properly  stationed,  who  is  in  no  way  responsible  for  any 
action  taken  in  the  pilot-house,  is  likely  to  be  not  only  able  but 
willing  to  testify  to  everything  that  may  occur  in  connection 
with  the  accident.     The  remark  is  illustrated  by  this  case. 
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The  Columbia  had  no  stationed  lookout,  but  the  necessity 
of  having  some  one  forward  who  saw  the  accident  and  could 
testify  intelligently  as  to  what  occurred  was  felt  as  soon  as  this 
action  was  brought ;  and  by  good  fortune  a  person  was  found  of 
maritime  experience  who  happened  to  be  forward,  and  who  was 
watching  the  courses  of  the  two  vessels.  The  testimony  of  this 
volunteer  lookout,  although  not  sufficient  to  exonerate  the  Col- 
unbia,  has  furnished  controlling  evidence  as  to  the  facts,  and 
caused  the  case  to  turn  rather  upon  a  question  of  law  than  of 
fact.  If  the  ownere  of  steam  vessels  were  in  all  cases  able  to 
furnish  such  a  witness  so  stationed,  mistakes  in  deciding  as  to 
the  facts  would  rarely  occur. 

Let  a  decree  be  entered  in  favor  of  the  libellant,  with  an 
order  of  reference  to  ascertain  the  amount. 


NOVEMBER,  1877. 

IN  THE  MATTER  OF  GEORGE  B.  REMSEiY,  A  BANK- 
RUPT. 

Composition. — Agreement  op  Bankrupt's  Wipe  to  Bind  Her  Separate 
Estate. — Effect  of  Such  Agreement. — Enforcement  of  Compo- 
sition ON  Default  of  Bankrupt. 

1.  The  District  Court  as  a  Court  of  Bankruptcy  will  not  compel,  by  summary 
proceeding-,  one  who  has  become  a  party  to  the  composition,  and  agreed  to 
secure  the  payment  of  the  composition  notes  to  be  given  by  the  bankrupt,  to 
give  such  security  where  the  notes  have  not  been  given,  and  the  bankrupt 
has  apparently  abandoned  the  intention  of  carrying  out  the  composition, 
nor  will  it  compel  the  giving  of  such  security  where  the  liability  is  that  of  a 
mere  surety.  The  liability,  whether  considered  asithat  of  a  party  to  the  com- 
position proceedings  or  of  a  surety,  should  be  determined  in  a  plenary  suit. 

2.  The  Court  will  not  compel  the  performance  by  the  bankrupt  of  an  order 
after  default  where  there  is  no  proof  of  service  of  the  order  in  the  manner 
required  thereby,  and  where  such  order  has  been  made  ex  par  te. 

8.  An  order  will  not  be  made  directing  the  bankrupt  to  comply  with  the  terms 
of  composition,  where  it  appears  that  default  has  already  been  made  by 
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.him,  and  it  does  not  appear  that  the  creditors  are  willing  to  proceed  with 
the  composition  after  such  default. 
4.   A  party  interested  is  not  entitled,  as  matter  of  right,  to  ask  the  summary  * 
enforcement  of  a  composition  by  order  of  the  Court. 

Resolutions  of  composition  were  proposed  by  the  bank- 
rupt, and  were  duly  passed  and  confirmed,  providing  that  the 
creditors  should  receive  sixty  cents  on  the  dollar,  payable  in 
instalments,  to  be  evidenced  by  the  promissory  notes  of  the 
bankrupt,  and  to  be  secured  by  the  execution  and  delivery  of 
a  mortgage  for  the  full  amount  of  the  notes  upon  a  homestead 
farm  at  Hempstead,  and  by  the  execution  and  delivery  .of  an 
assignment  of  various  bonds  and  mortgages  standing  in  the 
name  of  the  bankrupt's  wife,  and  remaining  in  her  possession. 

The  resolutions  required  the  bankrupt  to  execute  and  de- 
liver such  promissory  notes  within  ten  days  from  the  entry  of 
the  confirmatory  ordei',  and  to  execute  and  cause  to  be  executed 
and  delivered,  the  mortgage  and  the  assignment  from  his  wife. 

The  wife  of  the  bankrupt,  by  an  instrument  in  writing, 
under  seal,  attached  to  the  resolutions,  agreed  with  the  credi- 
tors that  she  and  her  estate  should  be  bound  thereby  as  fully 
as  if  she  had  been  a  party  to  the  proceedings  originally. 

The  bankrupt  disappeared  before  the  expiration  of  the  ten 
days  specified  in  the  confirmatory  order,  without  having  exe- 
cuted or  delivered  the  composition  notes,  and  without  having 
caused  to  be  executed  the  mortgage  and  the  assignment. 

A  motion  was  made  by  the  assignee  in  bankruptcy,  who 
was  also  trustee  under  the  resolutions  of  composition,  and  by 
certain  creditors,  to  compel  the  bankrupt  and  his  wife  to  exe- 
cute and  deliver  the  notes,  mortgage  and  assignment,  in  accord- 
ance with  the  resolutions. 

Bknediot,  J.  Assuming  the  bankrupt's  wife  to  be  a  party 
to  the  composition,  and  now  subject  to  the  jurisdiction  of  this 
Court,  and  assuming  also  the  sealed  instrument  executed  by 
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♦he  wife  to  l^e  %-ali'l  and  hinding  ae  to  her  separate  estate.; 
nevertJi'rl'r^.  it  is  clear  that  ?he  shoald  n^>t  l*e  e'>'njie'.le'l  hy  the 
«'rirrirn2.rv  or'ler  of  thi^  Court  Up  make  the  transfer  <»f  in*  ►rt^.iire 
iyriir?it  to  Ije  o!>':airK,'»l  by  this  prrx?<?e*lin:r.  and  f«»r  th'.»  re-.L-:-*!! : 
the  cinveyaru^e  in  qnes^^ion  was  by  the  temis  of  ilie  rea-»lutiuii 
to  be  w-'<rur  ty  f<^»r  the  j>ayment  l;y  the  l>ankrui>t  i>f  certain  notes 
to  be  ^iven  bv  hiin,  Th«f%e  notes  have  never  been  ffiven,  and 
the  Tiaiikriipt  ap]»earB  to  have  absconded  and  abandoned  all  in- 
tention of  I'arryinj^  out  the  comjK«sition. 

If,  under  sii«;h  ci re ii instances,  tlie  wife  were  com|)elled  to 
transfer  tlK^e  mortga^res  U*  the  tmstee,  her  jKisition  would  be 
different  from  what  it  wonld  have  lieen  hail  the  notes  been 
given  which  it  is  claime<l  she  is  IxMind  bv  the  tenns  of  the 
i'jfm\tt tuition  to  secnre.  She  shonld  not  be  compelled  by  a  snm- 
marv  order  to  assnme  a  liability  which,  if  no  larirer  in  amount, 
muHt  of  nei;e?witv  be  different  in  character  from  that  contera- 
plated  by  the  resolution,  owing  to  the  non-existence  of  the  notes 
that  it  was  the  intention  to  have  secured  by  these  mortfraores. 

In  rcjmrd  tr>  creditors,  it  has  been  said  that  thev  are  bound 
(m\y  if  the  debtr)r  [jerfonns  his  part  of  the  composition  agree- 
ment, according  to  its  tenns,  and  to  enforce  the  resolution  as 
against  the  creditor  after  a  default  on  the  part  of  the  debtor 
would  in  effect  make  a  new  agreement  (Bump  on  Composi- 
tion, p.  20j.  In  this  ca^,  not  only  has  the  debtor  omitted  to 
give  the  comjxjsition  notes  according  to  the  agreement,  but  he 
has  abandoned  the  intention  of  making  any  further  payment 
on  the  cf)mposition. 

The  reason  applicable  to  the  creditors  holds  good  in  regard 
to  the  liability  of  this  wife  to  perform  her  part  of  the  compo- 
sition agreement,  so  abandoned  by  the  debtor,  if  it  be  true  that 
she  lias  so  made  herself  a  party  to  the  proceedings  as  to  render 
her  subject  to  the  jurisdiction  of  this  Court. 

If,  on  the  other  hand,  her  liability  is  that  of  a  mere  surety, 
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such  a  liability  should  not  be  enforced  by  Bummary  order. 
(Bump  on  Composition,  p.  21.)  Furthermore,  1  am  of  the  opinion 
that  this  married  woman  should  be  allowed  the  opportunity  to 
contest  in  a  plenary  suit  the  question  of  the  liability  of  her  sep- 
arate property  by  reason  of  her  acts  in  connection  with  her 
husband's  composition,  especially  as  one  ground  of  such  lia- 
bility is  an  instrument  not  incorporated  into  the  resolution  it- 
self, executed  by  the  wife  under  seal,  and  purporting  in  con- 
sideration of  one  dollar  and  other  good  and  valuable  considera- 
tion, to  bind  the  wife,  her  separate  estate,  her  heirs,  executors 
and  administrators,  and  which  instrument  is  by  no  means 
clearly  a  part  of  the  composition  resolution. 

I  should  also  remark  that  it  does  not  appear  that  all  of  the 
creditoi-s  of  the  bankrupt  are  willing  to  proceed  with  the  com- 
position, since  the  default  of  the  bankrupt  to  perform  his  part 
thereof.  It  is  not  seen  how,  in  the  absence  of  such  consent, 
the  terms  of  the  composition  can  be  enforced. 

The  motion  must  be  denied. 


The  foregoing  opinion  was  delivered  upon  the  supposition 
that  the  question  upon  which  the  opinion  of  the  Court  was  de- 
sired, related  solely  to  the  right  of  the  moving  party  to  an 
order  against  the  wife  of  the  bankrupt  requiring  her  to  make 
the  transfer  of  property  referred  to  in  the  opinion,  and  the 
order  of  September  5th,  1877,  was  considered  as  having  no 
other  eflFect  upon  the  question  than  that  of  an  order  to  show 
cause  why  such  order  should  not  be  made  against  the  wife. 

My  attention  has  since  been  directed  to  the  fact  that  the 
application  also  covered  an  order  for  the  arrest  of  the  bankrupt 
for  failure  to  cx)mply  with  the  order  of  September  5th,  and  I 
am  asked  to  dispose  of  that  part  of  the  application. 

I  therefore  say  further,  as  regards  the  bankrupt,  that  upon 
this  application  no  order  can  be  made  against  the  bankrupt  by 
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default,  for  the  reason  that  there  is  no  proof  of  service  of  the 
order  of  September  5th,  in  the.  manner  required  thereby. 
Proof  that  the  order  was  left  with  the  bankrupt's  wife  at 
the  village  of  Hempstead,  is  not  proof  that  the  order  was  left 
at  the  bankrupt's  last  known  place  of  abode,  which  is  the  mode 
of  service  prescribed  by  the  order  of  September  5th. 

Furthermore,  1  am  not  certain  that  the  mode  of  service 
prescribed  by  t!:e  order  of  September  5th,  is  sufficient,  in  a 
case  like  this  where  the  bankrupt  has  left  the  district,  to  give  to 
the  bankrupt  that  reasonable  notice  which  the  statutes  require  ; 
and  it  seems  clear  that  a  failure  to  comply  with  that  order 
cannot  be  made  a  foundation  for  such  an  order  as  is  now 
sought,  inasTHUch  as  the  order  was  n)ade  ex  parte.  The  pro- 
vision of  statute  is  that  any  disobedience  of  the  order  of  the 
Court  made  on  8uch  notice^  shall  be  deemed  to  be  a  contempt 
of  Court. 

And  besides,  if  this  was  an  application  for  an  order  direct- 
ing the  bankrupt  to  comply  with  the  terms  of  the  composition 
made  on  reasonable  notice  to  the  bankrupt,  I  should  hesitate  to 
grant  the  application,  in  view  of  the  fact  that  default  has 
already  been  made  by  the  bankrupt,  and  it  does  not  appear  that 
the  creditors  are  willing  to  proceed  with  the  composition  after 
such  default;  while  it  does  appear  that  by  reason  of  said  de- 
fault the  wife  of  the  bankrupt  declines  to  furnish  the  security 
contem[)lated  by  the  composition. 

I  do  not  understand  that  any  party  interested  is  entitled, 
as  a  matter  of  right,  to  ask  the  summary  enforcement  of  a 
composition  by  order  of  the  Court,  and  this  case  appears  to  me 
to  be  (me  where  such  an  order  should  be  refused. 

The  motion  as  against  the  bankrupt  is  therefore  also 
denied. 

For  the  bankrupt,  John  J.  Allen. 
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OTHERS,  BANKRUPTS. 

Execution. — Lixn. — Assignee  in  Bankruptcy. 

An  execution  against  a  bankrupt  was  delivered  to  a  sheriff  prior  to  the  filing 
of  the  petition  in  bankruptcy.  The  assignee  in  bankruptcy  took  possession 
of  the  bankrupt's  property  before  the  return  day  of  the  execution.  The 
execucion  creditor,  before  such  return  day,  proved  his  claim  in  bankruptcy 
as  a  claim  secured  by  a  lien  as  thus  arising.  On  the  application  of  such 
creditor  the  assignee  was  ordered  to  pay,  out  of  the  proceeds  of  the  prop- 
erty which  he'  had  sold,  the  amount  of  the  execution,  with  interest. 

Wallace,  J.  The  claimants,  having  delivered  an  execu- 
tion against  the  bankrupts  to  the  sheriflE  of  Niagara  County 
prior  to  the  filing  of  the  petition  in  bankruptcy,  and  the  sheriflE 
having  failed  to  make  an  actual  levy,  now  ask  that  the  assignee 
pay  the  amount  of  the  execution  out  of  the  funds  in  his  hands, 
he  having  taken  possession  of  the  bankrupt's  property  before 
the  return  day  of  the  execution,  and  the  claimants,  before 
such  return  da}',  having  proved  the  claim  as  secured  by  a  lien, 
by  virtue  of  the  delivery  of  the  execution  to  the  sheriflF. 

At  the  time  the  claimants  proved  their  judgment  they  had 
a  valid  lien  upon  the  bankrupts'  property.  That  lien  was  ac- 
quired by  the  delivery  of  the  execution  to  the  sheriff,  and  an 
actual  levy  was  not  essential  to  its  existence  as  against  an  as- 
signee in  bankruptcy.  The  claimants  had  two  remedies:  they 
could  have  directed  the  property  to  be  seized  under  a  levy  and 
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V/M  tx/  fcaM#>fv  thc-ir  ]:*:fij,  or  thev  liad  the  rijrjt  t-*  i*r««ve  iLe 
clairn  ai»  a  w^nire*!  d';bt.  If  thev  liiid  taken  tJie  f'^rner  t.>»  ;rs^, 
they  mi^rlit  have  l>een  restrained  hy  thk  0>nrt  u|«»n  tlie  ajv 
\Au^Uon  of  tJie  a-i^ignee.  If  they  had  not  Ijeen  hj  re:?tra:i^ed, 
they  would  have  l>een  re;^ular  and  protecte^J.  Tjiey  were  nc* 
iM^iiiid  t/>  \ki\rf^nH  the  property  and  take  it  from  the  jio^iesc-ion 
of  the  ai»-ij;rri<ie,  and  they  ad-^pted  the  more  seemly  e«jurae  of 
sn'jiu'ui'ii'/iw^  in  the  a^si;^nee*ft  action  in  taking  i>»>>c-ivs:on  of  the 
projK.'fly,  and  of  treatin^^  their  elaiin  as  one  which  the  assignee 
should  ►atinfy  out  of  the  pnxjeedi*  <»f  the  projwrty.  The  a&- 
^i^nee  M^ld  the  pro|>erty  and  sufficient  funds  ar<^>de  to  pav*  the 
lion. 

The  ashit^nee  now  contends  that,  inasmuch  as  an  actual  Ic^-y 
was  nrit  made  l>efore  the  return  dav  of  the  execution,  the  lien 
iseancd  to  exist ;  and  such  is  douI>tless  the  law  {Smith  v.  Sntith^ 
00  X.  Y.,  161;  Hathaway  v.  IlowMy  54  X.  Y.,  97>  But  it 
did  not  eeaso  to  exist  until  the  return  dav.  It  existed  when 
the  claim  was  proved.  The  claimants  have  not  lost  their  lien 
hecauKC)  they  elected  to  prove  their  claim.  If  it  existed  when 
they  ]>roved,  this  Court  will  recognize  and  enforce  it,  and  will 
not  h(;ar  the  assignee  complain  because  they  did  not  proceed 
to  seize  the  j)roperty  and  take  it  from  his  possession. 

This  case  is  similar  in  its  facts  to  In  re  Weekn  (4  X^.B.R., 
8fl4),  where  the  same  conclusion  was  reached  as  here. 

It  is  ordered  that  the  assignee  pay  the  amount  of  the 
claimants'  execution,  with  interest. 
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OLNEY  ARNOLD  AND  ALFRED  H.  LITTLEFIELD  v. 
JONATHAN  F.  FROST  AND  OTHERS.    IN  EQUITY. 

Bond  on  Appeaij. 

On  an  appeal  to  the  Circuit  Court  from  a  final  decree  in  a  suit  in  equity  in 
this  Court,  the  defendant  F.  executed  a  bond,  with  three  sureties,. to  three 
obligees,  who  were  the  plaintiffs  in  said  suit,  conditioned  *^  that  if  the 
aboYC-naraed  appellant  shall  prosecute  said  appeal  with  effect,  and  pay  all 
damages  and  costs  which  shall  be  awarded  against  him  as  such  appellant 
therein,  if  he  shall  fail  to  make  said  appeal  good,"  the  bond  should  be  void. 
After  the  affirmance  of  the  decree  bj  the  Circuit  Court,  two  of  the  three 
obligees  brought  a  suit  on  it  in  this  Court  against  the  obligors,  to  recover  on 
it: 

1.  That  this  Court  had  jurisdiction  of  the  suit ; 

2.  That  the  plaintiffs  could  sue  jointly  on  the  bond ; 

8.  That,  where  the  terms  of  a  bond  on  appeal  comply  with  the  provisiouB  of 
§  1,000  of  the  Revised  Statutes  in  regard  to  a  supersedeas  and  stay  of  exe- 
cution, the  bond  operates  as  a  supersedeas  and  stay  of  execution,  without 
any  order  to  that  effect. 

In  a  suit  in  equity  in  this  Court,  the  defendant  Frost,  after 

a  final  decree,  took  an  appeal  to  the  Circuit  Court.     On  sucli 

appeal  he  executed  a  bond,  with  three  sureties,  to  three  obligees, 

who   were   the  plaintiffs   in  said   suit,  conditioned    "that   if 

the  above-named  appellants  shall  prosecute  said  appeal  with 

effect,  and  paj  all  damages  and  costs  which  shall  be  awarded 

against  him  as  such  appellant  therein,  if  he  shall  fail  to  make 

said  appeal  good,"  the  bond  should   be  void.     A  citation  on 

the  appeal  was  then  issued.    The  Circuit  Court  affirmed  the 
18 
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decree,  with  costs  to  the  appellees.  Two  of  the  three  obligees 
in  the  bond  brought  a  suit  on  it,  in  this  Court,  against  the  prin- 
cipal and  the  sureties,  to  recover  on  it.  Among  the  defences 
set  up  were  these — that  this  Court  had  no  jurisdiction  of  the 
suit,  and  that  tiie  interests  of  the  plaintiffs  were  not  joint  but 
several,  and  they  could  not  bring  the  suit  jointly. 

For  the  plaintiffs,  Francis  N.  Bangs. 
For  the  defendants,  Elliott  F,  Shepard, 

Blatchford,  J.  This  Court  has  jurisdiction  of  this  suit. 
It  is  not  an  original  suit,  but  is  an  offshoot  or  out-branch  of  the 
suit  in  which  the  bond  was  given,  and  jurisdiction  of  that  suit 
gives  jurisdiction  of  the  subject-matter  of  this  suit,  the  defend- 
ants having  been  duly  served  with  process  in  this  suit.  {Jones 
V.  Andrews^  10  Wallace,  327 ;  Christmas  v.  Russell,  14:  Id. 
69 ;  Bohyshall  v.  Ojppenheimer,  4  Wash.  C.  C.  R.,  482  :  Hatch 
v.  Doi*r,  4  McLean,  112 ;  Owin  v.  Breedlove,  2  Howard,  29  ; 
Dunn  V.  Clarke,  8  Peters,  1.) 

Arnold  and  Littlefield  had  a  sufficient  joint  interest  with 
each  other  and  with  the  Savings  Bank,  under  the  transactions 
litigated  in  the  original  suit,  to  bring  that  suit  in  their  joint 
names,  and  the  defendants  gave  their  bond  to  the  three  parties 
jointly.  This  is  sufficient  warrant  for  the  only  two  of  those 
three  parties  who  now  claim  any  interest  in  the  bond,  to  bring 
suit  on  it  in  their  joint  names. 

Under  §  1000  of  the  Revised  Statutes,  the  security  to  be 
taken  on  signing  a  citation  on  an  appeal  is  good  and  sufficient 
security  that  the  appellant  shall  prosecute  his  appeal  to  effect, 
and,  if  he  fail  to  make  his  plea  good,  shall  "  answer  all  dama- 
ages  and  costs,"  where  the  appeal  "  is  a  supersedeas  and  stays 
execution,  or  all  costs  only,  where  it  is  not  a  supersedeas  as 
aforesaid."  Section  1000  is  applicable  to  the  present  case. 
(See  §§  1012  and  4981  and  General  Order  No.  26,  in  bank- 
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rnptcy.)  It  is  contended,  for  the  defendants,  that  a  bond  on 
appeal  is  not  a  bond  for  any  part  of  the  decree  below,  unless 
it  operates  as  a  supersedeas  and  stay  of  execution  and  as  an 
agreement  to  pay  the  decree ;  that  the  bond  in  this  case  did 
not  so  operate ;  and  that,  for  the  bond  to  operate  as  a  super- 
sedeas, there  must  be  an  order  to  that  eflFect. 

It  is  well  settled,  that  an  appeal  becomes  a  supeisedeas 
and  stays  execution  in  the  Court  which  rendered  the  decree, 
not  by  virtue  of  any  order  to  that  effect,  but  by  virtue  of  a 
compliance  with  tlie  conditions  prescribed  by  the  statute. 
Wlien  those  conditions  are  complied  with,  the  statute  operates 
to  suspend  the  jurisdiction  of  the  Court  below,  and  to  stay  exe- 
cution in  the  case,  pending  the  appeal.  {The  SlauyUter  House 
dues,  10  Wallace  289,  291 ;  Kitchen  v.  Randolph,  3  Otto,  88; 
Godiiard  v.  Ordway,  4  Id.,  673).  The  terms  of  the  condition 
of  the  bond  in  this  case  made  the  bond  operate  as  a  super- 
sedeas and  stay  of  execution,  without  any  order  to  that  effect ; 
and  the  bblii^oi-s  in  the  bond  are  liable  to  the  extent  of  the 
penalty  of  the  bond,  the  'decree  having  been  affirmed  on 
appeal,  for  all  damages  and  costs  which  have  been  awarded 
against  Frost,  as  appellant. 
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IN    THE    MATTER    OF    THE    ATLANTIC    MUTUAL 
LIFE  INSURANCE  COMPANY,  A  BANKRUPT. 

Mutual  Ikburance  Company.— Receiter.—Policy-Holdeb8. — ^Adjudi- 
cation IN  Bankbuptcy. 

A  receiver  of  a  mutual  life  insurance  company,  a  corporation,  was  appointed 
by  a  State  Court.  Afterwards,  on  a  petition  in  bankruptcy,  filed  in  the 
name  of  the  corporation,  it  was  adjudged  a  bankrupt  by  this  Court.  The 
holders  of  policies  issued  by  the  corporation  were,  by  its  charter,  entitled 
to  vote  for  trustees  of  it,  and  to  share  in  its  profits.  The  policy-holders 
were  not  notified  of  the  meeting  called  for  the  purpose  of  authorizing  the 
proceedings  in  bankruptcy : 

Held,  1.  That  the  receiver  had  a  sufficient  standing  to  move  the  bankruptcy 
Court  to  set  aside  the  proceedings  in  bankruptcy ; 

2.  That  he  could  not  be  allowed  to  show  that  the  corporation  was  not  in- 
solvent. / 

3,  That  the  policy-holders  were  corporators,  within  the  meaning  of  §  5122 
of  the  Revised  Statutes,  and  that,  as  they  were  not  notified  of  the  meeting, 
the  Court  had  no  jurisdiction  to  entertain  the  proceedings  in  bankruptcy, 
and  they  must  be  set  aside. 

Wallace,  J.  Upon  the  application  of  the  Attorney-Gen- 
eral of  this  State,  after  opposition  on  behalf  of  the  Atlantic 
Mutual  Life  Insurance  Company,  that  corporation  was  re- 
strained from  the  further  prosecution  of  its  business,  by  a 
decree  of  a  Court  having  jurisdiction  in  the  premises,  and  a 
receiver  was  appointed  by  such  decree,  who  has  filed  his  bond, 
taken  possession  of  the  assets  of  the  company,  and  continues  in 
he  discharge  of  his  trust.     The  proceeding  was  conducted 
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conformably  to  chapter  902  of  the  Laws  of  New  York,  of  1869. 
Subsequently  a  petition  in  bankruptcy  was  filed  in  this  Court, 
in  the  name  of  the  corporation,  by  a  trustee  thereof,  upon 
which  the  corporation  was  adjudicated  a  bankrupt.  The  re- 
ceiver n6w  moves  to  set  aside  such  adjudication,  alleging  that 
the  proceedings  in  bankruptcy  were  not  in  conformity  with 
the  bankrupt  law,  and  that  the  corporation  was  not  insolvent. 

(1.)  Among  the  several  questions  presented  is  one  relating 
to  the  right  of  the  receiver  to  be  heard.  I  do  not  doubt  that  he 
has  a  suflScient  standing  in  Court  for  the  purpose  of  the  motion. 
He  is  in  possession  of  the  assets  of  the  bankrupt,  and,  if  he 
chooses  to  relinquish  his  lien  upon  the  funds,  he  can  dgubtless 
prove  a  claim  against  the  bankrupt  for  his  expenses  in  execu- 
ting his  trust,  and  for  his  commissions  or  services. 

(2.)  Whether  or  not  the  corporation  was  insolvent,  is  a 
question  not  open  on  this  motion.  The  decisions  are,  that  in 
the  case  of  an  individual  who  has  been  adjudicated  a  bankrupt 
on  his  own  petition,  the  adjudication  cannot  be  assailed  by 
proof  that  he  was  not  in  fact  insolvent ;  that,  if  he  owe  debts 
and  resides  within  the  jurisdiction,  as  specified  in  sec.  5014 
of  the  Eevised  Statutes  of  the  United  States,  the  Court  has 
jurisdiction  to  entertain  his  petition  and  adjudicate  him  a  bank- 
rupt ;  that  the  filing  of  the  petition  is,  per  se^  an  act  of  bank- 
ruptcy, and  is  so  declared  by  the  section  in  question ;  and  that 
the  solvency  or  insolvency  of  the  debtor  is  not  material.  There 
is  no  distinction  in  this  regard  between  proceedings  by  indi- 
viduals and  by  corporations. 

(3.)  The  serious  and  doubtful  question,  in  my  view,  is, 
whether  the  policy-holdere  in  the  coi-poration  are  corporators, 
within  the  meaning  of  section  5122  of  the  Revised  Statutes 
of  the  United  States.  If  they  are,  they  not  having  been  no- 
tified of  the  meeting  called  for  the  purpose  of  authorizing  pro- 
ceedings in  bankruptcy,  and  the  proceedings  not  having  been 
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IN  THE  MATTER  OF  THE  PETITION  OF  JOHN  J. 
CORBETT  FOR  A  WRIT  OF  HABEAS  CX)RPUS. 

Habeas  Corpus. — CossTmucnon  of  Ajrricij»  op  Was. 

Article  70  of  the  Articles  of  War  was  not  intended  to  mpplj  to  the  eonfine- 
ment  of  aoldiecs  daring  trial  and  awaiting  jodgment.  The  Article  applies 
solely  to  confinement  prrfiminaiy  to 


Benedict,  J.  John  J.  Corbett,  having  made  application 
in  due  form  for  a  writ  of  habeas  corpua^  directed  to  the  com- 
niandinf^  (»fl[icer  of  the  U.  S.  Armj  at  Fort  Wads\rorth  fi»r  the 
pnrp^fsse  of  an  enquiry  into  the  cause  of  the  petitioners  de- 
tention in  confinenient  by  said  officer,  and  that  officer  having 
hrouirht  the  petitioner  before  me  and  certified  the  cause  of  his 
detention  in  confinement,  the  petitioner  iiow  excepts  to  the 
sufficiency  of  the  return,  and  moves  for  his  discharge  upon  the 
ground  that  the  return  shows  no  legal  cause  of  restraint. 

The  facts  certified  in  the  return  are  as  follows :  The  pe- 
titioner is  an  enlisted  soldier,  attached  to  Battery  E,  Third 
Artillery,  U.  S.  Array,  stationed  at  Fort  Wadsworth,  of  which 
fort  the  respondent  is  the  commanding  officer.  On  the  16th 
day  of  December,  1877,  the  petitioner  was  arrested,  by  direc- 
tion of  tlie  respondent,  charged  with  conduct  to  the  prejudice 
of  good  order  and  military  discipline,  under  the  provisions  of 
Article  of  War  No.  62.  On  the  22d  day  of  December  a  gen- 
eral court-martial  was  convened,  before  which  tribunal  the 
petitioner  was  placed  for  trial  for  such  offence,  and  his  trial 
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was  tlien  had.  He  is  now  detained  in  confinement  by  the 
commanding  officer  at  the  fort,  awaiting  the  promulgation  of 
the  determination  of  the  said  court-martial  upon  the  charge 
so  preferred  against  him. 

The  objection  to  this  return  is,  as  I  understand  it,  based 
upon  Articles  of  War  No.  70,  which  provides  that  "  no  officer 
or  soldier  shall  be  continued  in  confinement  more  than  eight 
days,  or  until  such  time  as  a  court-martial  can  be  assembled." 

The  present  confinement  of  the  petitioner  is  supposed  to 
be  unlawful,  because  more  than  eight  days  have  elapsed  since  he 
was  placed  in  confinement,  notwithstanding  the  fact  that  he 
has  been  tried  by  a  court-martial  under  the  charge  on  which  ^ 
he  was  arrested,  and  is  now  held  awaiting  the  determination  of 
the  Court  as  to  his  guilt  or  innocence. 

The  foundation  of  this  objection  is  a  misconception  of  the 
legal  effect  of  Article  of  War  No.  70.  It  seems  to  be  sup- 
posed that  by  that  article  the  period  of  eight  days  is  fixed  as  an 
absolute  limit  to  the  term  of  confinement  prior  to  conviction, 
of  a  soldier  charged  with  a  military  offence.  Such  is  not  the 
effect  of  the  article.  The  language  used  shows  that  this  article 
was  not  intended  to  apply  to  the  confinement  of  soldiers  during 
trial  and  awaiting  judgment.  The  words  of  limitation  are, 
"  eight  days  or  until  a  court-martial  can  be  assembled."  Cer- 
tainly it  was  not  intended  that  the  assembling  of  a  court-mar- 
tial for  the  trial  of  an  offender  should  entitle  such  offender  to 
his  release.  On  the  contrary  the  implication  is  that  the  soldier 
is  not  to  be  released  if  a  court-martial  be  duly  assembled,  and 
it  is  plain  that  the  article  was  intended  to  apply  solely  to  con- 
finement preliminary  to  trial. 

Article  70  affords  therefore  no   ground  for  holding  the  ' 
present  confinement  of  the  petitioner  to  be  unlawful,  inasmuch 
as  the  return  shows  that  the  petitioner  has  been  tried  by  court- 
martial,  and  is  now  held  awaiting  the  judgment  of  the  Court. 


iTK  z  ^.rrzTi'^  i/ItTicit  or  yrr  y  ?3l 


lit  t4-t  »JU*J>:w  '/  vwr  f ^iTu^va.  4#  J'Ax  J-  CcrVtss  iir  a  '■^r^  af  Sfci 


tf#^  *5    /<^''j  *'rjit  Arr>;l^  Xo.  7'>,  Bit.  a^  :^f'#re  frt^^^i,  Ar:\-!e  7'> 

t!*<;  j  .'J/;n'?/;*,  Th';  r';f'M  to  detain  in  cTi-rtdv  awa!:::  z  j"  ^g- 
iii^ffit  of  a  'y/U ft' martini  .>  ret:/j^rtilze4  elsewhere  in  tne  Arric!*^ 
of  Wjif,  1*}j»j*  artUue  ('/)  provide*  tliat  a  jjer*«»n  difijils?*-!  the 
hdtnhtii  "eh;*!!  rywitjijsje  to  f>e  liable  to  lie  arreste^J  and  iieli  f«»r 
trmi  an 'J  M'Uten^^e  bv  a  c^iirt-wiartiaL''  Article  9m  confers 
iJI/'/ii  <'/iijrt*>-iijartjal  the  i^fwar  to  ^n^nt  continuances,  with  the 
provii*/;,  "  tliat  if  the  prhj^^ner  l^  in  clfjee  eontineiuent  the  trial 
iihall  not  he  delayed  for  a  pericxl  longer  than  sixty  days.'* 
AtH.horiti<'i^  on  niilirary  law  are  to  the  same  effect.  Says  De 
Ilarte  (^p.  7^^;:  "Private  iK>ldierB  continae  c*>nfined  until  the 
annonncenicnt  of  the  proceedings  of  the  Court  by  which  they 
have  bren  tried," 

Hut  it  iH  HAul  no  new  arrest  was  made  npon  the  assembling 
of  the  (joiirt-martial,  and  as  the  petitioner's  confinement  had 
then  bcjoonie  unlawful,  because  more  than  eight  days  had  then 
eliipMid  Hincjo  the  confinement  commenced,  his  continued  con- 
finoniont  in  unlawful. 

WlMJthor  the  confinement  during  the  time  that  elapsed 
botwcjen  the  expiration  of  the  eight  days  and  the  assembling  of 
tluj  oourtnmrtittl  was  lawful  or  not,  need  not  now  be  decided, 
m  the  (pumtion  liero  rolate«  solely  to  the  present  confinement. 
The  petitioner,  whether  lawfully  or  unlawfully  confined  prior 
to  the  aHS(jnibling  of  the  court-martial,  became  lawfully  con- 
lliujcl  whun  a  duly  authorized  court-martial  took  cognizance  of 
the  (j|uir^^(i  preferred  against  him.  No  new  arrest  was  necessary, 
for  Ihoro  was  to  be  no  change  of  custody.     When  the  court- 
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martial  took  cognizance  of  the  charge  preferred  against  the 
petitioner,  it  became  the  duty  of  the  commanding  officer  there- 
after to  have  the  accused  at  all  times  at  hand  to  receive  the  judg- 
ment of  the  Conrt  when  it  should  be  promulgated,  and  to  that 
end  he  was  authorized  by  Article  66  to  keep  him  in  confine- 
ment. "  The  custody  of  the  prisoner's  person  belongs  to  the  com- 
manding officer  as  a  part  of  his  command."  (De  Harte  on 
CourtS'Martialy  p.  80.) 

Tiie  provisions  of  the  Articles  of  War  above  referred  to 
being  found  to  justify  the  detention  of  the  prisoner  in  confine- 
ment until  the  decision  of  the  court-martial  in  his  case  shall 
be  promulgated,  it  becomes  unnecessary  to  consider  the  other 
question  that  in  the  absence  of  these  statutory  provisions  might 
be  presented,  whether  it  be  competent  for  this  Court,  by  a  writ 
of  habeas  corpus^  to  take  from  another  tribunal  of  competent 
jurisdiction  a  prisoner  on  trial  before  such  tribunal,  and  sub- 
ject to  be  held  or  discharged  as  that  tribunal  may  direct. 

I  speak  of  the  court-martial  as  a  tribunal  of  competent 
jurisdiction,  because  no  point  has  here  been  made  as  to  the 
jurisdiction  of  that  Court  over  the  pei^son  of  the  petitioner,  and 
the  offence  with  which  he  stands  charged. 

To  the  intimation  in  the  brief  that  the  petitioner  desires 
to  be  heard  to  contend  that  the  acts  done  by  him  do  not  con- 
stitute a  violation  of  the  Articles  of  War,  the  reply  must  be 
that  the  return  sets  forth  a  charsce  framed  in  the  lano:ua<je  of 
Article  of  War  No.  62.  Whether  the  facts  support  this  charge 
is  a  question  not  presented  to  this  Court  by  the  present  pro- 
ceeding. The  merits  cannot  be  looked  into  here.  Whether 
the  petitioner  be  guilty  or  innocent  of  the  charge  preferred, 
nmst  be  left  to  be  determined  by  the  Military  Court,  to  the 
jurisdiction  of  which  the  petitioner  submitted  himself  when  he 
enlisted  as  a  soldier.  {In  re  Bogart^  2  Saw.,  400;  Dynes  v. 
Hoover^  20  How.^  77;  ex  parte  Parks j  93  U.  S.  K.,  18.) 
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My  decision  upon  the  objections  made  to  this  return,  there- 
fore, is  tliat  the  objections  are  not  well  taken,  and  that  upon 
the  facts  stated  in  the  return  the  petitioner  must  be  remanded 
to  the  custody  whence  he  was  taken  by  the  writ. 

If,  as  suggested  on  the  hearing,  the  petitioner  shall  desire 
to  deny  the  facts  stated  in  the  return  he  may  do  so,  and  a  time 
will  then  be  fixed  for  taking  proof  as  to  such  disputed  facts. 
If  no  such  denial  be  made  the  writ  will  be  discharged,  and  the 
prisoner  remanded. 

"For  petitioner,  W.  K  Sevei^ance, 
For  the  officer,  ChUds  ds  HuU. 
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IN  THE  MATTER  OF  JAMES  N.  PLUMB,  A  BANK- 

EUPT. 

Partnership  Adjudication — Discharge  of  lNDiyiDUAii& 

Where  an  individual  member  of  a  copartnership  is  adjudged  a  bankrupt, 
without  any  adjudication  against  the  copartnership,  or  against  the  other 
partners  in  the  copartnership,  inasmuch  as  the  assignee  of  the  individual 
cannot  administer  the  estate  of  the  copartnership,  or  call  third  persons  to 
an  account  for  partnership  property,  the  estate  of  the  firm  is  not  in  the 
bankruptcy  Court  in  any  such  wise  as  to  make  a  dischaige  of  the  individual 
operative  in  respect  to  the  debts  of  the  firm,  provided  there  are  assets  of 
the  firm  when  the  bankruptcy  proceedings  are  instituted. 

Adjudication  of  the  members  of  a  firm,  by  adjudication  of  one  member  of  it 
in  one  proceeding,  and  of  the  remaining  members  of  it  in  a  separate  pro- 
ceeding, with  such  effect  as  to  bring  the  firm  into  bankruptcy,  is  a  thing 
not  contemplated  by  the  statute  (§  86  of  the  Act  of  March  2d,  1867,  now* 
g  5121  of  the  Revised  Statutes)  nor  by  General  Orders  Nos.  16  and  18. 
The  adjudication  must  be  made  in  one  proceeding  and  on  one  petition, 
and  the  two  petitions  cannot  be  consolidated.  Therefore,  the  individual 
member  cannot,  in  his  proceeding,  be  discharged  from  the  debts  he  owes 
as  a  member  of  the  copartnership,  and  he  must,  in  a  given  proceeding,  be 
discharged  from  all  his  debts  or  from  none. 

Blatchford,  J.  On  the  29th  of  February,  1868,  at  ten 
o'clock  A.M.,  James  N.  Plumb  filed  in  this  Court  his  petition 
in  voluntary  bankruptcy.  Annexed  to  it  are  a  schedule  of  his 
debts  and  an  inventory  of  his  estate.  The  schedule  of  his 
debts  contains  a  list  headed :  "  Liabilities  of  the  late  firm  of 
J.  M.  &  J.  N".  Plumb  &  Co.,  assumed  by  the  finn  of  J.  M. 
Plumb  &  Co.,"  being  Schedule  A,  No.  3,  and  unsecured  claims, 
and  not  liabilities  on  notes  or  bills  discounted,  and  thirty-five 
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in  number.  The  schedule  of  his  debts  contains  also  a  list 
(  chedule  A,  No.  4)  of  liabilities  on  notes  or  bills  discounted, 
being  fifty -six  notes,  all  of  which  are  stated  in  said  schedule 
to  have  been  "  contracted  as  copartnere  by  J.  M.  &  J.  X. 
Plumb  &  Co.,  and  assumed  by  J.  M.  Plumb  ife  Co."  The 
same  Schedule  A,  No.  4,  contains  a  list  of  fifteen  other 
notes,  which  are  stated  in  said  schedule  to  have  been 
"  endorsed  by  J.  M.  &  J.  N.  Plumb  &  Co.,  and  assn  med  by 
J.  M.  Plumb  &  Co."  The  makers  of  the  notes  are  other  per- 
sons. Said  Schedule  A,  No.  4,  also  says:  "All  the  above 
contracted  as  copartner  in  firm  of  J.  M.  &  J.  N.  Plumb  & 
Co.,  by  endoi-sement  of  said  paper,  composed  of  James  M. 
Plumb,  this  petitioner  (James  N.  Plumb),  Leonard  D.  Atwater, 
and  Andrew  M.  Fanning:."  The  inventory  of  assets,  Schedule 
B,  No.  3,  annexed  to  said  petition,  contains  a  list  of  thirty- 
eight  debts,  the  list  being  headed :  "  Due  the  late  firm  of 
J.  M.  &  J.  N.  Plumb  &  Co.,  and  ti-ansf erred  to  the  firm  of 
J.  M.  Plumb  &  Co. — A.  Debts  due  petitioner  in  open  account, 
that  is,  due  said  J.  M.  &  J.  N.  Plumb  &  Co.,  and  applicable 
to  payment  of  debts  of  that  firm." 

On  the  29th  of  February,  1868,  at  10.18  o'clock  a.m.,  James 
M. Plumb,  Leonard  D.  Atwater, and  Andrew  M.  Fanning  filed  in 
this  Ci»urt  their  petition  in  voluntary  bankruptcy.  Their  peti- 
tion describes  them  as  "  partners  in  trade  composing  the  firm 
of  J.  M.  Plumb  ife  Co.,"  and  states  that  the  said  petitioners,  as 
such  partners  in  trade  in  said  firm  of  J.  M.  Plumb  &  Co.,  and 
as  members  of  the  firm  of  J.  M.  &  J.  N.  Plumb  &  Co.,  com- 
posed of  your  petitionere  and  of  one  J.  Neale  Plumb,  of  the 
said  city,"  &c.,  "  have  carried  on  business,"  &c. ;  ''  that  the 
members  of  said  copartnei-ship  J.  M.  Plumb  &  Co.  severally, 
and  the  said  firm,  owe  debts,"  &c.,  "  and  ai-e,  and  said  firm  of 
J.  M.  Plumb  &  Co.  are,  unable  to  pay  all  their  debts  in  full," 
&c.     The  schedule  of  their  copartnership  debts  contains  a  list 
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headed :  "  Liabilities  of  the  late  firm  of  J.  M.  &  J.  N.  Plumb 
&  Co.,  assumed  by  the  firm  of  J.  M.  Pluml)  &  Co.,"  being  a 
part  of  Schedule  A,  No.  3,  and  unsecured  claims,  and  not  lia* 
bilities  on  notes  or  bills  discounted,  and  thirty-five  in  nnmber, 
and  being  the  same  debts  and  similarly  described  as  the  debts, 
thirty-five  in  number,  above  mentioned  as  set  forth  in  Scliedule 
A,  No.  3,  to  the  petition  of  James  N.  Plumb.  Tlie  schedule 
of  their  copartnership  debts  contains  also  a  list  (Schedule  A, 
No.  4)  of  liabilities  of  J.  M.  Plumb  &  Co.  on  notes  or  bills 
discounted,  being  fifty-six  notes,  all  of  which  are  stated  in  said 
schedule  to  have  been  "contracted  as  copartners  by  J.  M. 
&  J.  N.  Plumb  &  Co.,  and  assumed  by  J.  M.  Plumb  &  Co.," 
and  being  the  same  notes  and  similarly  described  as -the  notes, 
fifty-six  in  number,  above  mentioned  as  set  forth  in  Schedule 
A,  No.  4,  to  the  petition  of  James  N.  Plumb.  The  same 
Schedule  A,  No.  4,  to  the  petition  of  James  M.  Phimb  &  Co., 
contains  a  list  of  fifteen  other  notes,  vtrhich  are  stated  in  said 
schedule  to  have  been  "endorsed  by  J.  M.  &  J.  N.  Plumb  & 
Co.,  and  assumed  by  J.  M.  Plumb  &  Co.,"  and  to  have  been 
"contracted  as  copartners  by  J.  M.  &  J.  N.  Plumb  &  Co." 
The  makei-8  of  the  notes  are  other  peraons,  and  the  fifteen 
notes  are  the  same  notes,  and  similarly  described,  as  the  notes, 
fifteen  in  number, above  mentioned  as  set  forth  in  Schedule  A, 
No.  4,  to  the  petition  of  James  N.  Plumb.  The  inventory  of 
assets.  Schedule  B,  No.  3,  annexed  to  the  petition  of  James  M. 
Plumb  &  Co.,  contains  a  list  of  thirty-eight  debts,  which  is 
beaded:  "Due  the  late  firm  of  J.  M.  &  J.  N.  Plumb  & 
Co.,  and  transferred  to  the  firm  of  J.  M.  Plumb  &  Co. — 
A.  Debts  due  petitioner  in  open  account,"  and  being  the  same 
debts,  and  similarly  described,  as  the  debts,  thirty-eight  in 
number,  above  mentioned  as  set  forth  in  Schedule  B,  No.  3,  to 
the  petition  of  James  N.  Plumb. 

James  N.  Plumb  and  J.  Neale  Plumb  are  one  and   the 
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eaoie  person.  The  ground  of  jarisdiction  set  forth  in  the  peti- 
tion of  James  N.  Phimb  is  residence  in  this  District  for  the 
necessary  time.  The  groaud  of  jarisdiction  set  forth  in  the 
petition  of  James  M.  Plumb,  Atwater  and  Fanning  is  the  car- 
rying on  of  business  by  them  in  this  District  for  the  necessary 
time.  .  Tlie  two  petitions  were  referred  to  the  same  register. 
The  adjudication  of  bankruptcy  as  to  James  N.  Plumb,  under 
his  petition,  was  made  on  the  16th  of  March,  1868,  and  on  the 
same  day  an  adjudication  of  bankruptcy  as  to  the  other  three 
jointly,  and  three  separate  adjudications  of  bankruptcy  as  to 
each  of  them  separately,  were  made  under  their  petition.  Un- 
der each  petition  a  warrant  was  issued  on  the  16th  of  March, 
1868,  returnable  on  the  30th  of  April,  1868.  On  the  30th  of 
April,  1868,  Charles  G.  Judson  was  elected  assignee  in  each 
case,  lie  accepted  each  trust  on  that  day,  and  each  election 
was  approved  by  the  Judge  on  the  Ist  of  May,  1868,  and  on 
the  same  day  an  assignment  in  each  case  was  executed  by  the 
register  to  the  assignee. 

James  X.  Plumb  now  applies  for  a  discharge  from  his 
debts,  and  it  is  objected  that  the  Court  cannot  grant  him  a  dis- 
charge, because  his  petition  discloses  debts  owed  by  the  firm  of 
J.  M.  &  J.  N.  Plumb  &  Co.,  and  assets  belonging  to  said  firm, 
and  that  he  was  a  member  of  said  firm,  and  that  he  did  not 
make  the  other  three  copartners  in  that  firm  parties  to  the 
petition  which  he  filed;  that  all  the  debts  from  which  he 
seeks  a  discharge  were  contracted  by  him  as  a  member  of  the 
firm  of  J.  M.  &  J.  K  Plumb  &  Co. ;  that  the  four  should  have 
joined  in,  or  been  brought  in  under,  one  petition  ;  and  that,  as 
the  matter  stands,  this  Court  acquired  no  jurisdiction  over  the 
assets  owned  by  the  four  jointly,  as  members  of  the  firm  of  J. 
M.  &  J.  N.  Plumb  &  Co.,  and  no  jurisdiction  to  discharge 
James  N.  Phimb  from  any  of  the  debts  owed  by  him  as  a  mem- 
ber of  that  firm. 
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The  firm  of  J.  M.  &  J.  N.  Plumb  &  Co.,  composed  of  James 
M.  Plumb,  James  N.  Plumb,  Fanning,  and  Atwater,  was 
formed  Deceml)er  30th,  1865.  It  was  dissolved  December  30th, 
1867,  and  James  M.  Phimb  and  Fanning  and  Atwater  then 
formed  a  new  firm,  composed  of  themselves  alone,  under  the 
name  of  J.  M.  Plumb  &  Co.  The  new  firm  failed  on  tlie  14th 
of  February,  1868.  On  the  dissolution  of  the  old  firm,  the 
new  firm,  with  the  consent  of  James  N.  Plumb,  took  possession 
and  charge  of  all  the  assets  of  the  old  finn,  and  proceeded  to 
turn  them  into  money  and  to  pay  therewith  the  debts  of  the 
old  firm,  and  did  so,  to  some  extent,  leaving  remaining,  at  the 
time  the  petitions  in  bankruptcy  were  filed,  the  assets  and  debts 
set  forth  in  the  schedules  to  the  petitions.  There  was  no  for- 
mal or  other  transfer  by  James  N.  Plumb  to  the  other  three,  of 
his  interest  in  the  assets,  but  they  acted  on  their  own  behalf, 
and  as  his  agent,  in  converting  into  money  assets  owned  by 
the  firm  jointly,  and  in  paying  therewith  debts  owed  by  the 
firm  jointly. 

I  recently  had  occasion  to  examine  this  question  in  Cramp- 
ton  V.  GonMing  (ante,  p.  225),  and  held,  that  where  an  indi- 
vidual member  of  a  copartnership  is  adjudged  a  bankrupt,, 
without  any  adjudication  against  the  copartnei'ship  or  against 
the  other  partners  in  the  copartnership,  inasmuch  as  the  as- 
signee of  the  individual  cannot  administer  the  estate  of  the  co- 
partnership, or  call  third  persons  to  an  account  for  partnerehip 
property,  the  estate  of  the  firm  is  not  in  the  bankruptcy  Court 
in  any  such  wise  as  to  make  a  discharge  of  the  individual  oper- 
ative in  respect  to  the  debts  of  the  firm,  provided  there  are 
assets  of  the  firm  when  the  bankruptcy  proceedings  are  insti- 
tuted. In  addition  to  the  cases  referred  to  in  the  decision  in 
Cronvpton  v.  CoiMing^  it  was  held  by  the  District  Court  for 
New  Jereey,  in  In  re  Marks  (May  29th,  1877)  that  where  there 
are  no  partnership  assets  to  be  collected  and  paid  out,  one 
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member  of  a  partnership  may,  upon  his  individual  petition,  be 
discharged  from  all  his  debts,  partnership  and  private ;  but 
that  if  there  are  assets  of  a  partnerahip  to  be  collected,  the 
firm  must  be  adjudicated  bankrupts,  and  an  assignee  be  ap- 
pointed to  collect  and  distribute  the  same,  before  any  individual 
members  of  the  firm  can  be  discharged. 

It  is  entirely  clear  that  there  were  assets  of  the  firm  of  J. 
M.  &  J.  N.  Plumb  &  Co.,  when  that  firm  was.  dissolved.  The 
assets  set  forth  in  the  two  petitions  as  having  been  assets  of  that 
firm  continued  to  be  assets  of  that  firm,  and  the  property  of 
the  four  persons  who  had  composed  that  firm,  at  the  time  the 
two  petitions  were  filed.  There  never  was  any  transfer  of  the 
interest  of  James  N.  Plumb  in  those  assets  to  his  copartners. 
Although  the  petitions  state  that  the  assets  named  in  them  were 
transferred  to  tlie  firm  of  J.  M.  Plumb  &  Co.,  yet  the  testimony 
shows  that  this  was  not  the  fact.  The  assignee  of  James  N. 
Plumb  could  not,  by  virtue  of  the  assignment  to  him  in  this 
proceeding,  administer  th')6e  assets  of  the  firm  of  J.  M.  &.  J. 
K  Plumb  &  Co. 

It  is  urged  that  the  firm  of  J.  M.  &  J.  N".  Plumb  &  Co. 
was  and  is  in  bankruptcy,  because  all  four  of  its  members  were 
adjudicated  bankrupts — one  under  one  petition,  and  the  other 
three  under  a  distinct  petition ;  that  each  petition  sets  forth  the 
assets  and  liabilities  of  that  firm ;  and  that  that  firm,  and  its 
members,  and  its  estate  arc  as  much  in  bankruptcy  as  it  is  pos- 
sible for  them  to  be,  if  both  of  tlie  petitions  are  taken  into  con- 
sideration. But  the  difficulty  is  that  it  is  impossible  to  take 
both  petitions  into  consideration.  It  so  happened  that  the  same 
person  was  made  assignee  under  both  petitions.  But  that  was 
accidental.  The  copartners  of  James  N.  Plumb  were  not 
brought  into  Court  under  his  petition,  nor  did  they  come  into 
Court  voluntarily  under  his  petition.  If  they  had  resided  in 
another  District  they  might  as  well  have  filed  their  petition  in 


JANUARY,  1878.  285 


In  the  matter  of  James  N.  Plamb,  a  Bankrupt. 


that  District-  The  assignee  of  James  N.  Phimb  in  this  pro- 
ceeding acquired  no  title  to  the  assets  of  the  firm  of  J.  M.  &  J. 
N.  Phimb  &  Co.,  although  the  other  three  membei-s  of  that 
firm  became  bankrupts  in  another  proceeding.  Nor  did  tlie 
assignee  of  the  other  tliree,  in  their  proceeding,  acquire  title  to 
those  assets,  altliougti  James  N.  Plumb  filed  his  petition  in  a 
separate  proceeding.  Adjudication  of  the  members  of  a  firm, 
by  adjudication  of  one  member  of  it  in  one  proceeding  and  of 
the  other  members  of  it  in  a  separate  proceeding,  with  such 
effect  as  to  bring  the  firm  into  bankruptcy,  is  a  thing  not  con- 
templated by  the  statute  (§  36  of  the  Act  of  March  2d,  1867, 
now  §  5121  of  the  Revised  Statutes),  nor  by  General  Ordoi-s  Nos. 
16  and  18.  The  clear  intention  is,  that  the  adjudication  of  the 
bankruptcy  of  the  "  copartnership,"  as  General  Orders  No.  16 
and  18  express  it,  shall  be  made  in  one  proceeding  and  on  one 
petition.  No  provision  is  made  anywhere  for  a  consolidation  of 
two  such  petitions  as  those  now  under  consideratir)n.  This  is 
not  a  case  of  two  petitions  for  the  adjudication  of  the  bank- 
ruptcy of  the  same  copartnership,  in  the  language  of  General 
Order  No.  16,  for,  the  petition  of  James  N.  Plumb  prays  only 
for  his  own  adjudication,  and  the  petition  of  the  other  three 
prays  only  that  they  three  may  be  adjudged  bankrupts. 

1  am,  therefore,  of  opinion,  that  this  Court  has  not  acquired, 
either  by  the  petition  of  James  N.  Plumb,  or  by  the  petition  of 
the  other  three,  or  both,  such  jurisdiction  of  the  estate  of  the 
copartnership  of  J.  M.  &  J.  N.  Plumb  &  Co.,  that  it  can  dis- 
charge James  N.  Plumb  from  the  debts  he  owes  as  a  member 
of  that  copartnership.  He  owes  no  other  debts.  Moreover,  he 
must,  in  a  given  proceeding,  be  discharged  from  all  his  debts 
or  fi-ora  none.     A  discharge  is  refused. 


For  the  bankrupt,  J.  K.  Hayward, 

For  the  opposing  creditore,  G.  A.  Seixas. 


286  SOUTHERN   DISTRICT  OF  NEW  YORK, 


In  the  matter  of  John  F.  Phelps,  a  Baakrapt. 


JANUARY,  1878. 

IN  THE  MATTER  OF  JOHN  F.  PHELPS,  A  BANK- 
RUPT. 

Proof  op  Debt. — Liability  to  Former  Partner. 

P.  and  R  being  ooportnen,  P.  sold  oat  to  E.  his  interest  in  the  firm,  P.-  agreeing 
to  pay  all  the  firm  debts,  and  to  save  K.  harmlees  thereon.  Afterwards, 
P.  being  adjudged  a  bankrupt,  and  firm  debts  remaining  unpaid,  E.,  without 
haying  paid  anything  on  such  debts,  claimed  the  right,  under  §  5068  of  the 
Revised  Statutes,  to  prove  against  the  estate  of  P.  for  the  differences  be- 
tween the  amounts  of  such  debts  and  the  dividend  which  the  estate  would  pay 
thereon,  and  to  have  the  present  value  of  P.  's  liability  to  him  ascertained : 

Heldj  that  he  was  not  entitled  to  make  any  such  proof  and  that  there  wsb  no 
present  value  of  such  liability  which  could  be  ascertained. 

Blatchford,  J.  Prior  to  January  24111, 1877,  one  Everdell 
and  the  bankrupt  were  copartners  in  bnsiness  under  the  name 
of  Phelps  &  Everdell.  On  that  day  Phelps  sold  out  to  Ever- 
dell his  interest  in  the  fii-m.  Part  of  the  consideration  for  snch 
sale  was  the  written  agreement  of  the  bankrupt,  then  made,  to 
pay  all  the  firm's  debts  then  due  or  owing,  and  to  indemnify 
and  save  harmless  Everdell  for  and  from  any  liability  thereon. 
On  the  14:th  of  February,  1877,  the  bankrupt  filed  a  voluntary 
petition  in  bankruptcy,  on  which  he  was  adjudicated  a  bank- 
rupt. Debts  of  the  firm  to  the  amount  of  about  $4,000,  to  six- 
teen creditors,  still  remain  nnpaid,  and  Everdell  will  remain 
liable  thereon  for  the  respective  differences  between  the  total 
amounts  of  such  debts  and  the  dividend  which  the  estate  of  the 
bankrupt  will  pay  thereon.  Although  Everdell  has  not  paid 
any  part  of  such  differences,  or  any  part  of  any  of  such  debts, 
he  now  claims  the  right,  under  §  5068  of  the  Eevised  Stat- 
utes, to  make  proofs  of  claim  of  such  differences,  as  "  con- 
tingent debts"  or  "contingent  liabilities"  "contracted  by  the 
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bankrupt,"  and  he  asks  the  Court  to  ascertain  the  amounts  for 
which  he  should  prove  claims,  and  he  also  asks  to  have  the 
present  value  of  the  debts  or  liabilities  of  the  bankrupt  to  him 
ascertained  and  liquidated.  Section  5068  of  the  Revised  Stat- 
utes provides  as  follows:  "In  all  cases  of  contingent  debts  and 
contingent  liabilities  contracted  by  the  bankrupt  and  not  herein 
otherwise  provided  for,  the  creditor  may  make  claim  therefor, 
and  have  his  claim  allowed,  with  the  right  to  share  in  the  divi- 
dends, if  the  contingency  happens  before  the  order  for  the  final 
dividend  ;  or  he  may,  at  any  time^  ^PP^y  to  the  Court  to  have 
the  present  value  of  the  debt  or  liability  ascertained  and  liqui- 
dated, which  shall  then  be  done  in  such  manner  as  the  Court 
shall  order,  and  he  shall  be  allowed  to  prove  for  the  amount  so 
ascertained." 

The  claim  made  by  the  counsel  for  Everdell  is,  that,  when 
he  shall  have  paid  the  difiPerences  above  mentioned,  he  will  have 
been  damaged  in  such  amounts  by  the  failure  of  the  bankrupt 
to  keep  his  agreement,  and  will  have  a  valid  claim  against  the 
bankrupt  to  such  amount ;  and  that  such  claim  may,  under 
§  5068,  be  proved  as  a  contingent  claim,  in  advance  of  any 
actual  payment  by  Everdell. 

Section  5070  of  the  Revised  Statutes  provides  as  follows : 
"  Any  person  liable  as  ball,  surety,  guarantor,  or  otherwise  for 
the  bankrupt^  who  shall  have  paid  the  debt,  or  any  part  there- 
of, in  discharge  of  the  whole,  shall  be  entitled  to  prove  such 
debt,  or  to  stand  in  the  place  of  the  ci-editor,  if  the  creditor  lias 
proved  the  same,  although  such  payments  shall  have  been  made 
after  the  proceedings  in  bankruptcy  were  commenced.  And 
any  person  so  liable  for  the  bankrupt,  and  who  has  not  paid  the 
whole  of  such  debt,  but  is  still  liable  for  the  sj^me  or  any  part 
thereof,  may,  if  the  creditor  fails  or  omits  to  prove  such  debt, 
prove  the  same,  either  in  the  name  of  the  creditor  or  otherwise, 
as  may  be  provided  by  the  general  ordera,  and  subject  to  such 
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rif^ilatioriH  and  liroitations  as  may  be  established  by  such  gene- 
ral orders." 

It  is  contended  for  E verdell,  that,  although^  as  between  him- 
Mi\f  and  the  bankrupt,  he  may  be  regarded  as  a  suj^ty,  within 
the  meaning  of  tliat  tenn  in  §  5070,  yet  be  has,  over  and  above 
su(5h  snrctvBhip  as  grew  ont  of  bis  position  as  a  joint  debtor 
with  tlie  bankrupt,  a  claim  against  the  bankrupt  growing  out 
of  the  bankrupt's  contract  of  indemnity.  It  is  such  claim, 
based  on  such  contract,  that  be  seeks  U.*  prove  under  §  5068,  by 
proving  for  8ome  present  value,  based  on  the  difference  between 
the  debts  in  question  and  the  amounts  which  the  estate  of  the 
bankru|)t  will  j>ay  of  such  debts.  The  view  seems  to  be,  that, 
in  some  manner  Everdell  can  prove  a  present  debt,  and  secure 
the  payment  of  a  dividend  to  him  thereon,  without  his  paying, 
prior  to  making  such  proof,  any  part  of  the  debts  due  to  the 
creditor  from  him  as  a  member  of  the  firm. 

Whether  undor  the  original  liability  of  Everdell,  as  a  part- 
ner, to  the  creditor  of  the  firm,  or  under  the  agreement  made 
between  him  and  the  bankrupt,  Everdell  occupies  the  position 
of  a  BUi'oty  in  respect  to  the  bankrupt.  Under  the  original 
liability  of  the  firm,  each  of  its  members  was  a  surety  to  the 
other  for  one>half  of  the  debts.  Under  the  agreement  subse- 
(piently  made  the  bankrupt  became,  as  regarded  Everdell,  the 
principal  debtor,  and  Everdell  became  surety  for  the  bankrupt 
in  respect  of  the  whole  amount  of  the  debts  of  the  firm.  Ever- 
dell, therefore,  under  §  5070,  and  General  Order  No.  34,  as  a 
sun^y  for  the  bankrupt,  or  a  person  contingently  liable  for 
him,  may  prove  the  claim  in  respect  of  which  he  is  such  surety, 
or  so  contingently  liable,  under  the  conditions  prescribed  by 
that  section  and  that  General  Order. 

I  do  not  perceive  that  Everdell  can  make  any  proof  nnder 
§  5(H)S,  as  the  case  now  stands.  What  is  the  contingent  debt 
or  the  contingent  liability  contracted  by  the  bankrupt  in  favor 
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of  Everdell  i  By  virtue  of  the  partnei'sliip  relation,  the  bank- 
rupt became  liable  to  Everdell,  contingent  upon  Everdell's  pay- 
ing more  than  his  one-half  of  the  debts  of  the  firm.  Everdell 
has  not  paid  any  part  of  such  debts.  By  virtue  of  the  subse- 
quent agreement  between  Everdell  and  the  bankrupt,  the  bank- 
rupt bound  himself  to  pay  all  the  debts  of  the  firm,  and  to  in- 
demnify and  save  harmless  Everdell  for  and  from  all  liability 
thereon.  This  was  substantially  a  liability  to  Everdell  con- 
tingent upon  Everdell's  paying  any  part  of  the  debts.  In  either 
case,  there  must  be  a  payment  by  Everdell  before  he  can  prove 
any  claim.  In  the  one  case  he  must  show  that  he  has  paid 
more  than  one-half  of  the  debts.  In  the  other  case  he  must 
show  that  he  tas  paid  some  part  of  the  debts.  Section  5068 
clearly  states  that  Everdell  cannot  share  in  the  dividends  till  the 
contingency  happens.  Under  the  latter  clause  of  §  5068  there 
is  no  present  value  of  the  bankrupt's  liability  to  Everdell  that 
can  be  asceitalned  or  liquidated. 

It  follows  that  the  prayer  of  the  petition  must  be  denied. 

For  Everdell,  Wilson  <&  Wallis, 
For  the  assignee,  Ourdon  S.  Buck. 


JANUARY,  1878. 
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JUBISDICTIOK.— Locus  IN  QUO. — CONSTRUCTION  OP  STATUTE, 

In  a  suit  in,  rem,  in  Admiralty,  in  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  against  a  vessel,  she  was  attached  by 
the  marshal  on  the  Ist  of  April,  1875,  under  process  in  the  suit,  while 
she  was  afloat  in  the  navigable  waters  of  the  Hudson  river,  lying  west  of 
Manhattan  Island  and  to  the  south  of  the  mouth  of  Spuyten  Duyvil  Creek, 
and  where  the  tide  ebbed  and  flowed,  she  being  fastened/ by  means  of  a 
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line,  to  a  dock  at  Jersey  C1i>7,  in  the  State  of  New  Jersey,  and  outside  low- 
water  mark,  said  wharf  projecting  into  the  navigable  waters  of  the  Hudson 
river  lying  west  of  Manhattan  Island  and  to  the  south  of  the  month  of 
Spnyten  Duyvil  Creek  :  • 

Hdd^  That  the  place  where  the  vessel  was  arrested  was  within  waters  snb- 
ject  to  the  jurisdiction  of  said  Court. 

The  jurisdiction  of  said  Court  over  said  loc^u  in  guo^  in  such  a  suit,  existed 
prior  to  the  agreement  of  September  16th,  183*3,  between  New  York  and 
New  Jersey,  which  is  set  forth  in  the  Act  of  June  28ih,  1834  (4  U.  S.  Stat, 
at  Large,  708),  and  nothing  in  that  agreement  or  in  that  Act  restricted  that 
jurisdiction. 

Sections  541  and  542  of  the  Revised  Statutes  do  not  have  the  effect  to  alter 
such  jurisdiction  so  that  it  does  not  extend  to  such  loous  in  guo. 

The  effect  of  the  Revised  Statutes  enacted  June  22d,  1874,  considered,  as  to 
altering  statutory  provisions  in  force  on  the  Ist  day  of  December,  1873. 

Blatchford,  J.  This  is  a  libel  in  rem,  in  Admiraltj,  against 
the  schooner  L.  W.  Eaton.  A  question  has  arisen,  the  claimant 
having  answered,  as  to  whetlier  the  vessel  was  arrested  within 
waters  subject  to  the  jurisdiction  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  YoVk,  nnder 
the  procees  issued  herein.  The  parties  have  stipulated  as  fol- 
lows as  to  the  facts :  "  The  schooner  L.  W.  Eaton  was  attached 
by  the  marshal,  under  the  process  issued  in  this  cause,  on  the 
Ist  day  of  April,  liS75,  the  said  vessel  being,  at  the  time,  afloat 
in  the  navigable  watei's  of  tlie  Hudson  River,  lying  west  of 
Manhattan  Island  and  to  the  south  of  the  mouth  of  Spuyten 
Duyvil  Creek,  and  where  the  tide  ebbed  and  flowed,  she  being 
fastened,  by  means  of  lines,  to  a  dock  at  Jersey  City,  in  the 
State  of  New  Jersey,  and  ontside  low-water  mark,  said  wharf 
projecting  into  the  navigable  waters  of  the  Hudson  River  lying 
west  of  Manhattan  Island  and  to  the  south  of  the  mouth  of 
Suyten  Duyvil  Creek.  A  motion  was  made  on  behalf  of  the 
claimant  to  discharge  the  said  attachment,  on  affidavits  on  tile, 
before  appearance,  on  the  ground  that  said  vessel  was  not  at 
the  time  within  the  jurisdiction  of  the  Court,  wliich  motion  was 
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denied,  and  thei*eupon  the  vessel  was  bonded  and  tbe  answer 
filed." 

Prior  to  the  enactment  of  the  Revised  Statutes  of  the 
United  States  on  the  22d  of  June,  1874,  it  had  been  the 
established  law  of  this  District,  that  the  lo<yu8  in  quo  in  this 
case  was  within  the  jurisdiction  of  the  Southern  District  of 
New  York,  in  Admiralty.'  The  question  ai*ose  in  the  case  of 
The  United  States  v.  The  ship  Jvlia  Lawrence^  in  this  Court, 
and  was  decided  by  Judge  Betts,  in  May,  1860,  and  jurisdiction 
was  always  asserted  and  exercised  in  accordance  with  that  de- 
cision. (See  The  Argo^  7  Benedict,  304.)  The  opinion  of  Judge 
Betts  has  never  been  published  at  length.  A  synopsis  of  its 
conclusions  is  to  be  found  in  the  New  York  Daily  Transcript 
for  December  6th,  1871,  and  in  6  American  Law  Review, 
383.  The  full  text  of  the  opinion  is  as  follows:  "The  libel 
of  information  charges,  that,  on  the  28th  of  September,  1858, 
the  Collector  of  Customs  of  this  port,  on  waters  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burthen,  within  the 
Southern  District  of  New  York,  and  withhi  the  jurisdiction  of 
this  Court,  seized  the  ship  Julia  Lawrence  as  forfeited  to  the 
use  of  the  United  States,  for  certain  offences  charged  in  said 
libel  of  information  to  have  been  committed  by  said  ship 
against  the  revenue  laws  of  the  United  States.  The  claimant 
of  the  ship  filed  an  answer  negativing  each  averment  in  the 
libel,  and  the  cause  was  brought  to  hearing  on  the  pleadings 
singly,  as  if  upon  an  issue  by  demurrer  to  the  libel  for  want 
of  jurisdiction  in  this  Court  over  the  place  of  seizure,  it  being 
admitted,  on  both  sides,  that  the  ship,  when  seized,  was  attached 
to  a  pier  or  dock  on  the  New  Jei'sey  side  of  the  river,  and  upon 
waters  of  the  bay.  It  hot  being  made  to  appear  by  the  claim- 
ant, that  the  waters  where  she  lay  were  not  navigable  for 
vessels  of  ten  tons  burthen,  the  averment  in  the  libel  of  that 
fact  must  be  deemed  admitted  by  the  pleading ;  and,  accord- 
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irigly,  the  locita  in  quo  of  tlio  seizure  will  be  within  the 
cr>gnizai)ce  of  this  Court,  irrespective  of  the  territorial  boundaiy 
of  the  State  of  New  York,  if  the  surface  of  the  waters  on 
which  she  was  seized  was  within  the  jurisdiction  of  the  Southern 
District  of  New  York.  It  may  be  observed,  that  there  appears 
to  be  no  restriction  to  the  discretion  of  Congress  in  respect  to 
the  territorial  limits  within  which  they  may  appoint  the  juris- 
diction of  the  inferior  Courts  erected  by  them,  to  be  exercised. 
(3  Story's  Const.  Law,  §  1591.)  Those  Courts  are  usually  so 
arranged  as  to  have  their  powers  restricted  to  the  particular 
State  to  which  the  Court  is  assigned;  but  this  is  not  invariably 
so,  either  as  to  the  parties  or  subject  matters  of  their  jurisdic- 
tion. (Act  of  February  28th,  1839,  §  1, 5  U.  S.  Stat,  at  Large, 
821 ;  Act  of  March  3d,  1849,  §  5,  9  Id.,  400.)  Two  questiors 
are  debated  on  this  issue  in  law.  The  iii'st  regards  the  actual 
boundary  line  of  the  Southern  District  of  New  York.  This  was 
coterminous  with  that  of  the  State  of  New  York  at  the  time  the 
District  was  erected  and  defined,  (Act  of  September  24rth,  1789, 
§  2,  1  U.  S.  Stat,  at  Large,  73),  when  the  western  boundaries  of 
the  counties  on  the  south  of  the  State  were  adopted  as  fixing  the 
boundary  of  the  United  States  judicial  District.  There  is,  how- 
ever, more  distinctness  of  discrimination  in  the  restatement  of 
tliat  boundary  line  in  the  Act  of  April  9th,  1814  (3  U.  S.  Stat, 
at  Large,  120,  §1).  It  is  not  necessary  to  moot  the  question 
whether  any  variation  of  that  line,  made  by  assent  of  New 
York,  subsequent  to  the  establishment  of  the  United  Statee 
judicial  or  collection  Districts,  would  aflFect  the  dimensions 
and  authorities  of  those  Districts,  without  the  full  coneun-ence 
of  the  United  States  Government  in  such  change,  because,  in 
my  opinion,  the  arrangement  entered  into  between  the  States 
of  New  York  and  New  Jersey  res|)ecting  their  mutual  boun- 
dary line,  no  way  impairs  or  conflicts  with  any  jurisdiction  or 
power  possessed  by  the  United  States  under  its  laws  preceding 
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that  adjustment,  or  passed  in  approval  or  confirmation  of  it. 
On  the  contrary,  Congress,  in  assenting  to  the  agreement 
entered  into  between  the  States  of  New  York  and  New  Jersev, 
relative  to  the  limits  of  those  respective  States,  which  becomes 
a  territorial  boundary  upon  one  side  of  this  judicial  District, 
provides,  in  express  terms,  that  'nothing  therein  contained 
shall  be  construed  to  impair  or  in  any  manner  affect,  any  right 
of  jurisdiction  of  the  United  States  in  and  over  the  islands  or 
waters  which  form  the  subject  of  the  said  agreement'  (Act 
of  June  28th,  1834,4  U.  S.  Stat,  at  Large,  711,  §  1.)  Although, 
therefore,  the  territorial  ownership  or  authority  of  New  York 
may  not  now,  as  on  the  passage  of  the  Judiciary  Act  of  1789, 
(1  U.  S.  Stat,  at  Large,  77,  §  9 ;  1  Rev.  Stat,  of  N.  Y.,  part  1, 
chap.  1,  title  1,  §  1),  embrace  the  whole  breadth  of  soil  to  the  New 
Jersey  shore,  yet  the  United  States  retain  the  same  jurisdiction 
over  the  watei*s  of  the  bay  it  originally  possessed  on  the  organ- 
ization of  its  Courts.  The  language  ,of  the  Judiciary  Act  is, 
that  the  District  Courts  shall  '  have  exclusive  original  cogni- 
zance of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
including  all  seizures  under  laws  of  impost,  navigation,  or 
trade  of  the  United  States,  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burthen,  within  their  respective  Districts.'  (Act  of 
September  24th,  1789,  §  9,  1  U.  S.  Stat,  at  Large,  77.)  By  the 
subsequent  Act  of  March  2d,  1799  (Id.,  695,  §  89),  the  trial  of 
any  fact  in  issue  upon  such  seizures  is  directed  to  be  within 
the  judicial  District  in  which  the  penalty  may  have  accrued. 
The  observations  already  made  sufficiently  indicate  the  judg- 
ment of  the  Court,  that  the  libel  of  information  avers  facts 
which  constitute  full  jurisdiction  in  the  Court  over  the  case  as 
described  in  the  statute,  that  is,  the  offence  was  committed,  and 
the  arrest  was  made,  on  waters  of  the  bay  below  low  water 
mark  on  the  Jersey  shore  of  Hudson's  river.    An  amendment 
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of  that  Act,  by  tlie  Act  approved  February  28th,  1839  (5  U. 
S.  Stat,  at  Large,  322,  §  3),  by  which  it  is  enacted,  tliat  "  all 
pecuniary  penalties  and  forfeitures  accruing  under  the  laws  of 
the  United  States  may  be  sued  for  and  recovered  in  any  Court 
of  competent  jurisdiction  in  the  State  or  District  where  such 
penalties  or  forfeitures  have  accrued,  or  in  which  the  offender 
or  offenders  may  be  found,"  rendei-s  still  more  plain  the  pur- 
pose of  Congress  not  to  restrict  the  jurisdiction  of  the  Court,  in 
cases  of  penalties  and  forfeitures,  to  points  of  rigorous  locality. 
Upon  this  state  of  the  pleadings  and  admissions  of  fact,  judg- 
ment must  be  rendered  for  the  United  States,  and  against  the 
exception  by  the  claimant  to  the  jurisdiction  of  tlie  Court." 

The  present  case  is  not  that  of  a  seizure  for  an  offence 
against  the  revenue  laws  of  the  United  States,  as  was  the 
case  of  the  Julia  Lawrence.  But  the  decision  in  that  case 
holds  that  there  was  nothing  in  the  agreement  or  compact  of 
September  16th,  1833,  entered  into  between  tlie  States  of  New 
York  and  Xew  Jersey,  respecting  the  territorial  limits  and  juris- 
diction of  those  States,  and  which  agreement  is  set  forth  at 
length  in  the  Act  of  June  28th,  1834  (4r  U.  S.  Stat,  at  Large, 
708),  and  nothing  in  the  last  named  Act,  which  limits  or  restricts 
the  jurisdiction  of  this  Court  over  the  locua  in  qiLO  which  is  in 
question  in  this  case,  as  such  jurisdiction  existed  prior  to  the 
making  of  such  agreement  and  to  the  passage  of  the  laBt 
named  Act ;  and  that,  at  the  time  of  and  prior  to  the  making 
of  such  agreement,  this  Court  had  the  same  jurisdiction  over 
the  waters  of  New  York  Bay  which  was  conferred  on  the  Dis- 
trict Court  for  the  District  of  New  York,  when  that  Court  was 
organized  in  1789,  and  which  included  jurisdiction  over  the 
waters  of  that  Bay  below  low-water  mark  on  the  New  Jersey 
shore  of  the  Hudson  river  and  over  the  locv^  in  quo  in  ques- 
tion in  this  case.  The  correctness  of  such  decisit>n  in  the  par- 
ticulars just  named  is  not  impugned  by  the  claimant  in  the 
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present,  case,  but  it  is  insisted  on  his  behalf,  that  the  territorial 
jurisdiction  of  this  Conrt  is  altered  by  the  Kevised  Statutes  of 
the  United  States  enacted  June  22d,  1874,  so  as  not  to  extend 
to  the  locus  in  quo  in  this  case. 

By  the  Act  of  September  24th,  1789  (1  U.  S.  Stat,  at  Large, 
73,  77,  §§  2,  3,  9),  the  State  of  New  York  w^s  made  one  judi- 
cial District,  to  be  called  the  New  York  District,  and  a  Court 
called  a  District  Court  was  created  in  that  District,  and  exclu- 
sive original  cognizance  was  given  to  such  District  Conrt,  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  within  that 
District.  The  territorial  limits  of  the  State  of  New  York 
were  thereby  made  the  territorial  limits  of  the  New  York  Dis- 
trict, 

By  the  Act  of  April  9th,  1814  (3  U.  S.  Stat,  at  Large, 
120,  §  1),  it  was  enacted,  that  the  State  of  New  York  "  shall 
be  and  the  same  is  hereby  divided  into  two  Districts,  in  manner 
following,  to  wit :  the  counties  of  Rensselaer,  Albany,  Sche- 
nectady, Schoharie  and  Delaware,  together  with  all  that  part  of 
the  said  State  lying  south  of  the  said  above-mentioned  counties, 
shall  compose  one  District,  to  be  called  the  Southern  District 
of  New  York,  and  all  the  remaining  part  of  the  said  State  shall 
compose  another  District,  to  be  called  the  Northern  District  of 
New  York."  By  virtue  of  this  Act,  all  that  part  of  the  State 
of  New  York  which  was  bounded  on  the  line  between  New 
York  and  New  Jereey  fell  within  the  Southern  District  of  New 
York.  By  the  Revised  Statutes  of  New  York,  (1  R.  S.,  62, 
part  1,  chap.  1,  title  1,  §  1),  which  took  effect  January  let,  1830, 
it  W51S  declared,  that  the  boundary  of  the  State  of  New  York, 
as  its  jurisdiction  was  then  asserted,  ran  from  a  point  on  the 
west  side  of  Hudson's  River,  in  the  latitude  of  41  degrees  north, 
"sontherlv  along:  the  west  shore,  at  low-water  mark,  of  Ilud- 
son's  River,  of  the  Kill  Von  Kull,  of  the  Sound  between 
Staten  Island  and  New  Jersey,  and  of  Raritan  Bay,  to  Sandy 
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U/^/k/^  "Ifi  »«cli  mariner  a«  Ir^  include  *  *  *  all  the  islands 
Hftfi  WHf^;rH  in  the  Hay  of  \cw  York,  and  within  the  bounds 
aU/v^!  i)<r4/5rilrt;d*"  (yiearly,  the  locus  in  quo  in  this  case  was, 
hy  Httt'M  ili'Mrr'ntiioUf  within  the  State  of  New  York,  and  it  was, 
i\nuc.fnrt*f  within  tlio  Houthern  DiBtrict  of  New  York.  By  §  3 
of  iUti  Aut  of  April  3d,  1818  (3  IJ.  8.  Stat,  at  Large,  414),  the 
iuiuuiUm  of  Aihany,  lUjimHcIaer,  Schenectady,  Schoharie  and 
hiOiiwiini  wnr«  trannforrod  from  the  Southern  District  of  New 
York  to  tluj  Northern  I)i»trict  of  New  York,  but  the  bound- 
Hi'ioN  of  tlm  Soiithorn  DiHtrict  were  otherwise  not  altered. 

'rh(»  ii^n^onMjnt  or  compact  between  the  States  of  NdW 
Vork  Htid  Ndvv  Jnrnoy  roHjujcting  the  territorial  limits  and  ju- 
rUdlclion  of  naid  St.iitcH,  was  entered  into  on  the  16th  of  Sep- 
IomiImh',  JSM.'l,  It  WHB  confirmed  by  the  Legislatures  of  tlie 
two  Sluti'H.  and  aftorwardft,  by  the  Act  of  Congress  of  June  28th, 
is;i|  (4  U.  S,  Stat,  at  Largo,  708),  which  sets  forth  the  agree- 
nu^nt  ut  hMigth,  the  couAont  of  (\)ngre88  was  given  to  the  agree- 
mont,  Artii'U*  1  of  the  agi*i>oment  is  as  follows:  "The  bound- 
an  \\\w  botwoon  tho  two  States  of  New  York  and  New  Jersey, 
(\\^\\\  a  point  in  tho  middle  of  Hudson  river,  op{K)site  the  point 
on  tho  NVOHt  jihoiv  thoixn^f,  in  tho  fortv-first  dcii^ree  of  north  lati* 
\\\\\\\  a*  hoi'x^tol^oiv  ttiioorlaintHl  and  marked,  to  the  main  sea, 
^\\\\\\  bo  tl\o  midvUo  of  tho  ^iid  riven  of  tlie  llav  of  New  York, 
of  tho  waroi^i  botwivu  Sinton  Island  and  New  Jersev,  and  of 
KHritrtu  l^u'  t\*  iho  main  s<*a,  except  as  hereinafter  otherwise 
|VsHv;ix  ulnrS  montivnu\K**  Article  S  prvnidt^  as  follows  :  **The 
StHto  v^f  Now  Yv»rk  ^iiall  have  and  enjoy  t\xoI;i>:ve  jurist.! ictioa 
v^f  atul  v^wr  a*l  :l\o  watery  of  ;ho  l^v  of  New  York.  ar.d  of  and 
v^wi  aV.  ;*xv^  \\;^:or^of  Huvt^ni  river  !v:vir  we>:  vf  Maibanan 
N  v\u  a*  M  tv*   MO  5^^;::;  ot  ::;e  nuuta  ct   br.:y:t'i:   Payr^i 
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of  the  State  of  New  Jersey,  that  is  to  say :  *  *  *  2.  The 
State  of  New  Jersey  shall  have  the  exclusive  jurisdiction  of  and 
over  the  wharves,  docks  and  improvements  made  and  to  be  made 
on  the  shore  of  the  said  State,  and  of  and  over  all  vessels 
aground  on  said  shore,  or  fastened  to  any  such  wharf  or  dock." 
The  Act  of  June  28th,  1834,  provides,  that  nothing  contained 
in  said  agreement  '*  shall  be  construed  to  impair,  or  in  any 
manner  affect,  any  right  of  jurisdiction  of  the  United  States  in 
and  over  the  islands  or  waters  which  form  the  subject  of  the 
said  agreement.'' 

It  is  apparent,  that  the  jurisdiction  of  the  District  Court 
for  this  District,  in  Admiralty,  was  not  affected  by  anything  in 
said  agreement  or  in  the  Act  of  June  28th,  1834. 

On  the  25th  of  February,  1865,  an  Act  was  passed  (13  U.  S. 
Stat,  at  Large,  438),  creating  the  Eastern  Jnd  icial  District.  That 
Act  provides  (§  1)  that  "  the  counties  of  Kings,  Queens,  Suffolk 
and  Richmond,  in  the  State  of  New  York,  with  the  waters 
thereof,  are  hereby  constituted  a  separate  judicial  District  of 
the  tTuited  States,  to  be  styled  the  Eastern  District  of  New 
York."  It  also  provides  (§  2)  that  "  the  District  Court  for  the 
said  Eastern  District  shall  have  concurrent  jurisdiction  with 
the  District  Court  for  the  Southern  District  of  New  York,  over 
the  waters  within  the  counties  of  New  York,  Kings,  Queens 
and  Suffolk,  in  the  State  of  New  York,  and  over  all  seizures 
and  mattei*s  made  or  done  in  such  waters ;  and  all  writs  or 
other  process  or  orders  issued  out  of  either  of  said  Courts,  or 
by  any  judge  thereof,  shall  run  and  be  executed  in  any  part  of 
said  waters."  It  is  not  necessary  or  proper  to  discuss  in  this 
case  the  question  whether,  under  that  Act  of  1865,  the  District 
Court  for  the  Eastern  District  of  New  York  was  clothed  with 
jurisdiction  over  the  locus  in  quo  in  the  present  case,  or 
whether,  in  view  of  the  provisions  of  the  agreement  between 
New  York  and  New  Jersey,  the  jurisdiction  of  the  District 
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Court  for  the  Eastern  District  of  'Sew  York  was  bo  restricted 
by  the  Act  of  1865  as  not  to  extend  to  such  locus  in-quo.  But 
that  Act  did  not  take  awav  from  the  District  Court  for  the 
Southern  District  the  juris<Jietion  which  it  then  had  over  such 
locus  in  quoy  whether  it  did  or  did  not  confer  such  jurisdiction 
concurrentlv  on  the  District  (>>urt  for  the  Eastern  District 

On  the  22d  of  June,  1874,  the  Revised  Statutes  of  the 
United  States  were  enacted.  Section  630  provides  as  folhiws : 
"The  United  States  shall  be  divided  into  judicial  Districts  as 
follows:"'  Section  641  provides  as  follows:  "The  State  of 
New  York  is  divided  into  three  Districts,  which  shall  l)e  called 
the  Northern,  Eastern  and  Southern  Districts  of  New  York. 
The  Northern  District  inclndes  the  counties  of  Rensselaer,  Al- 
bany, Schoharie  and  Delaware,  with  all  the  counties  north  and 
west  of  them.  The  Eastern  District  includes  the  counties  of 
Richmond,  Kings,  Queens  and  Su£Folk,  with  the  waters  thereof. 
Ths  Southern  District  includes  the  residue  of  said  State,  with 
the  waters  thereof."  Section  542  provides  as  follows :  "  The 
District  Courts  of  the  Southern  and  Eastern  Districts  of  New 
York  shall  have  concurrent  jurisdiction  over  the  watei-s  within 
the  counties  of  New  York,  Kings,  Queens  and  SuflFolk,  and 
over  all  seizures  made  and  all  matters  done  in  such  waters ; 
and  all  processes  or  orders  issued  out  of  either  of  said  Courts, 
or  by  any  judge  thereof,  shall  run  aud  be  executed  in  any  part 
of  the  said  waters." 

It  is  contended  for  the  claimant,  that  sections  641  and  542 
of  the  Revised  Statutes  are  to  be  considered  as  new  euactuients, 
made  in  1874,  with  reference  to  the  boundaries  and  jurisdic- 
tion of  the  States  of  New  York  and  New  Jersev  as  between 
themselves,  as  existing  in  1874,  and  with  reference  to  the 
agreement  of  1833 ;  and  that  by  such  new  enactments  there 
was  not  conferred  on  this  Court  any  jurisdiction  over  the  locvs 
in  quo  in  this  case^  because,  under  the  agi-eemeut  of  1833,  it  is 
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provided  that  the  State  of  New  Jersey  shall  have  exchisive  ju- 
risdiction over  vessels  fastened  to  a  dock  on  the  shore  of  New 
Jereey  in  the  place  where  the  vessel  in  this  case  was  arrested. 
The  revision  of  the  statutes  of  the  United  States  was  in- 
itiated by  the  Act  of  June  27th,  1866  (14  U.  S.  Stat,  at  Large, 
74),  wliich  provided  that  three  commissionei'S  should  be  a}»- 
pointed  "  to  revise,  simplify,  arrange  ai:d  consolidate  all  statutes 
of  the  United  States,  general  and  pennanent  in  their  nature, 
which  shall  be  in  force  at  the  time  such  commissioners  mav 
make  the  final  rei)ort  of  their  doings  " ;  "  that,  in  performing 
this  dut}^  the  commissioners  shall  bring  togetlier  all  statutes 
and  parts  of  statutes  which,  from  similarity  of  subject,  ought 
to  be  brought  together,  omitting  i*edundant  or  obsolete  enact- 
ments, and  making  sucli  alterations  as  may  be  necessary  to 
reconcile  the  contradictious,  supply  the  omissions  and  amend 
the  imperfections  of  the  original  text,  and  they  sliall  arrange 
the  same  under  titles,  chapters  and  sections,  or  other  suitable 
divisions  and  subdivisions,  with  head-notes  briefly  expressive  of 
the  matter  contained  in  such  divipions,  also  with  side-notes,  so 
drawn  as  to  point  to  the  contents  of  the  text,  and  with  refer- 
ence to  the  original  text  from  which  e<ach  section  is  compiled, 
and  to  the  decisions  of  the  Federal  Courts  explaining  or  ex- 
pounduig  the  same";  "that,  wheu  the  commissionei-s  have 
completed  the  revision  and  consolidation  of  the  statutes,  as 
afoi-esaid,  they  shall  cause  a  copy  of  the  same,  in  print,  to  be 
submitted  to  Congress,  that  the  statutes  so  levised  and  consoli- 
dated may  be  re-enacted  if  Congress  shall  so  determine,  and  at 
the  same  time  they  shall  also  suggest  to  Congress  such  contra- 
dictions, omissions  and  imperfections  as  may  appear  in  the 
original  text,  with  the  mode  in  which  they  have  reconciled, 
supplied  and  amended  the  satne,  and  they  may  also  designate 
such  statutes  and  parts  of  statutes  as,  in  their  judgment,  ought 

to  be  repealed,  with  tlieir  reasons  for  such  repeal."     This  Act 
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of  1866  was  revived  by  the  Act  of  May  4th,  1870  (16  U.  S.  Stat, 
at  Large,  96),  which  provided  that  three  eoininissioiiers  should 
be  appointed  "  to  prosecute  and  complete  the  work  prescribed" 
by  the  Act  of  1866.  The  commissioners  were  appointed,  and 
reported  to  Congress  a  "revision  of  the  statutes,"  which  was 
afterwards  embodied  in  a  bill  and  presented  to  Congress.  (Act 
of  March  3d,  1873, 17  IT.  S.  Stat,  at  Large,  579).  This  bill 
became  a  law  on  the  22d  of  June,  1874,  and  is  known  as  **  Re- 
vised Statutes  of  the  United  States,"  and  is  "the  revision  of  the 
statutes  of  a  general  and  permanent  nature."  (Act  of  June 
20th,  1 874, 18  Id.,  1 13,  §  3.)  It  has  "  marginal  notes  referring  to 
the  statutes  from  which  each  section  was  compiled  and  repealed 
by  said  revision  "  (Id.,  §  2).  The  Revised  Statutes  themselves 
are  entitled,  "  An  Act  to  revise  and  consolidate  the  statutes  of 
the  United  States  in  force  on  the  first  day  of  December,  anno 
domini-  one  thousand  eight  hundred  and  seventy-three."  Sec- 
tic)n  5595  of  tlie  Revised  Statutes  provides  that  the  seventy- 
three  titles  which  pi'ecede  that  section  "  embrace  the  statutes  of 
the  United  States,  general  and  permanent  in  their  nature,  in 
force  on  the  Ist  day  of  December,  one  thousand  eight  hundred 
and  seventy-three,  as  revised  and  consolidated  by  commissioners 
appointed  under  an  Act  of  Congress."  Section  5596  provides, 
that  "  all  Acts  t)f  Congress  passed  prior  to  said  first  day  of  De- 
cember, one  thousand  eight  hundred  and  seventy-three,  any 
portion  of  which  is  embraced  in  any  section  of  said  revision  are 
hereby  repealed,  and  the  section  applicable  thereto  shall  be  in 
force  in  lieu  thereof,  all  parts  of  such  Acts  not  contained  in 
such  revision  having  been  repealed  or  superseded  by  subse- 
quent Acts,  or  not  being  general  and  permanent  in  their  nature ; 
pi-ovided,  that  *  *  *  all  Acts  of  Congress  passed  prior  to 
said  last-named  day,  no  part  of  which  are  embraced  in  said 
revision,  shall  not  be  affected  or  changed  by  its  enactment." 
Section   541   has,  as  "marginal  notes  referring  to   the 
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statutes  from  which  it  was  compiled  and  repealed  by  said  re- 
vision," references  to  section  1  of  the  said  Act  of  April  9th, 
1814,  section  3  of  the  said  Act  of  April  3d,  1818,  and  section  1 
of  the  said  Afst  of  February  25th,  1865.  Section  542  has,  as 
such  marginal  note,  a  reference  to  section  2  of  the  said  Act  of 
February  25th,  1865. 

The  statutory  provisions  in  regard  to  the  boundaries  of  the 
Southern  District  of  New  York,  and  the  jurisdiction  of  the 
District  Court  for  that  District,  which  were  in  force  on  the  1st 
of  December,  1873,  were  provisions  general  and  permanent  in 
their  nature.  It  is  clear,  that  it  was  the  intention  of  Congress 
to  do  nothing  more  than  arrange  and  consolidate  those  pro- 
visions; that  no  alteration  of  those  provisions,  as  a  change  of  sub- 
stance and  meaning,  was  intended ;  that  the  provisions  of  sec- 
tions 541  and  542  were  intended  to  be  mei'ely  compilations  from 
the  original  provisions  referred  to  in  the  marginal  notes  to  those 
sections,  and  to  be  re-enactments  of  those  provisions ;  that  the 
provisions  referred  in  the  marginal  notes  to  those  sections,  as 
repealed  by  the  revision,  are  regarded  as  repealed  only  because 
they  were  in  force  on  the  1st  of  December,  1873,  and  because 
they  are  embraced  in  those  sections  ;  and  that,  inasmuch  as  the 
provisions  referred  to  in  the  marginal  notes  to  those  sections 
were  general  and  permanent  in  their  nature,  and  were  in  force 
on  the  1st  of  December,  1873,  it  must  be  presumed  that  sec- 
tions 541  and  542  re-enact  them,  with  the  meaning  and  in- 
terpretation which  they  had  received  prior  to  that  day,  and 
which  were  understood  on  that  day  to  appertain  to  them.  Un- 
doubtedly, where  the  language  of  any  section  of  the  Revised 
Statutes  is  so  clearly  different  from  the  language  of  any  prior 
provision  referred  to  in  the  marginal  note  to  sucli  section,  as  to 
make  it  impossible  to  give  to  the  new  language  the  same  mean- 
ing and  interpretation  which  were  given  to  the  former  lan- 
guage, the  new  language  must  receive  a  different  meaning  and 
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interpretation.  But  the  presumption  is  against  any  intention 
that  new  language  should  ha%'e  a  different  meaning  and  in- 
terpretation. The  presumption  is  that  the  new  language  is  the 
result  merely  of  revision,  simplification,  rearrangement  and 
consolidation,  with  a  view  to  the  re-enactment  of  the  same  sub- 
stance and  meaning.  Moreover,  in  the  present  case,  the  Act  of 
June  28th,  1 834,  is  still  in  force,  unaffected  by  the  Revised 
Statutes.  It  was  not  a  "  general "  Act,  in  tlie  sense  of  that  word, 
as  used  in  §  5596,  no  part  of  it  is  embraced  in  any  section  of  the 
revision,  no  section  of  the  revision  is  in  force  in  lieu  of  any  part 
of  it,  and,  therefore,  the  provisions  of  that  Act  are  not  affected 
or  changed  by  the  enactment  of  the  Revised  Statutes.  The 
material  provision  of  that  Act  is,  that  the  agreement  between 
New  York  and  New  Jersey  sliall  not  be  construed  to  impair 
or  in  any  manner  affect  any  right  of  jurisdiction,  then  existing, 
of  the  United  States,  in  and  over  the  waters  which  form  the 
subject  of  the  said  agreement.  The  Act  of  1834  must  be  read 
in  connection  with  §§  541  and^  542  of  the  Revised  Statutes, 
and  all  must  be  so  construed  that  all  may  stand.  Thus  constru- 
ing those  sections,  the  limits  of  the  "  State"  of  New  York,  and 
of  the  "  counties"  thereof,  and  of  "  the  waters  thereof,"  must, 
so  far  as  the  jurisdiction  of  the  District  Court  for  the  Southern 
District  of  New  York,  in  Admiralty,  is  concerned,  be  construed 
to  be  the  limits  recognized  prior  to  the  making  of  said  agree- 
ment between  New  York  and  New  Jersey,  and  not  any  limits 
created  by  said  agreement. 

The  views  above  announced  are  sanctioned  by  the  opinion 
of  the  Supreme  Court,  in  Murdoch  v.  City  of  Memphis  (20 
Wallace,  590,  617),  where  it  is  said,  that  the  revision  of  the 
statutes  of  the  United  States,  passed  in  1874,  is  "  based  upon 
the  idea  that  no  change  in  the  existing  law  should  be  made," 
and  also  by  its  opinion  in  Smyths  v.  Fiske  (23  Wallace,  374), 
where  it  is  said  that  "  it  was  the  declared  purpose  of  Congress 
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to  collate  all  the  statutes  as  they  were  "  on  the  Ist  of  Decem- 
ber, 1873,  "  and  not  to  make  any  change  in  their  provieions." 
The  same  views  were  applied  by  this  Court  in  its  opinion  in 
the  case  of  The  United  States  v.  Claflin  (14  Blatchf.  C.  C.  B., 
65),  and  those  views  were  concurred  in  by  the  Circuit  Judge, 
in  his  opinion  in  the  same  case  in  the  Circuit  Court,  on  writ  of 
error,  {xct  supra). 

It  results,  that  the  vessel  in  this  case  was  arrested  within 
waters  subject  to  the  jurisdiction  of  this  Court,  under  the  pro- 
cess issued  herein. 

For  the  libellants,  TT.   W.  Goodrich  and  J.  JV.  Whiting. 
For  the  claimants,  B&nedict^  Taft  cfe  Benedict. 
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Collision  at  Sba. — Steahse  and  Pilot-boat. — ^Lighted  Torch. 

A  steamer,  befoxe  ooUiding  with  a  pilot-boat  schooner,  stopped  and  reversed 
and  ported,  it  being  proper  for  her  to  stop  and  reverse,  and  her  officers 
exercising  what  seemed  to  them  to  be  the  best  judgment,  in  porting.  The 
schooner  being  in  fault  in  not  having  a  proper  g^en  light  visible  at  a  proper 
distance ;  Hdd^  that  no  consequences  of  snch  manoeuvres  could  operate  to 
impute  them  to  the  steamer  as  faults. 

The  provision  of  g  4284  of  the  Revised  Statutes,  which  requires  that  '*  every 
sail  vessel  shall,  on  the  approach  of  any  steam,  vessel  during  the  night 
time,  show  a  lighted  torch  upon  that  point  or  quarter  to  which  such 
steam  vessel  shall  be  approadiing,**  is  one  which  the  schooner,  though  a 
pilot-boat,  was  bound  to  observe  when  off  pilot-ground ;  and  there  does  not 
seem  to  be  any  reason  why  that  section  should  not  apply  to  her  while  on 
pilot  ground. 

As  the  schooner  was  carrying  colored  lights,  which  Rule  11  of  §  4233  says 
a  sailing  pilot- vessel  on  pilot  ground  shall  not  carry,  she  must  be  held 
to  have  been  regarded  by  those  on  board  of  her  as  not  being  at  the  time  a 
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pilot-boat,  within  the  meaniiig  of  Bole  11,  becaoBe  she  was  not  sailing  on 
piloi-gioiuid.  Where  she  was  riie  was  simplj  a  ''sail  Teasd,"  and,  there- 
fore, sabject  to  the  proTisions  of  §  42S4. 

A  steamer  mnst  exhibit  proper  lights  to  a  sailing  Teasel,  in  order  to  charge  the 
latter  with  fanlt  for  not  having  shown  a  lighted  torch. 

Beeanse  of  the  failure  of  the  schooner  to  show  snch  lighted  torch,  the  steamer 
failed  to  sooner  discorer  the  schooner,  and  it  was  held  that  snob  fanlt  of 
the  schooner  freed  the  steamer  from  fault  in  not  sooner  diaooTering  the 
schooner. 

Blatciitobd,  J.     This  libel  is  filed  by  the  owners  of  the 
8cho<»ner  pilot-boat  Caprice,  and  by  such  of  her  company  as 
were  on  board  of  her  at  the  time,  to  recover  for  the  damages^ 
sustained   by  thjm  by  the  sinking  of  the  schooner,  in  conse- 
quence of  a  c(»lli8ion  which  took  place  between  her  and  the 
steamship  New  Orleans,  in  the  Bay  of  New  York,  a  short  dis- 
tance above  the  Narrows,  on  the  morning  of  the  27th  of  Feb- 
ruary, 1876,  before  daylight.     The  schooner  had  been  on  a 
cruise  outside  of  Sandy  Hook,  and  had  put  all  her  pilots  on 
board  of  vessels,  and  was  bound  up  the  bay  to  the  city  of  New 
York.      The  wind   was  light  from    the    north-east,  and   the 
schooner  was  beating,  and  was  on  her  port  tack,  heading  about 
east  by  south,  and  making  about  three  knots  an  hour.     The 
steamer  was  bound  up  the  bay  and  was  heading  about  north. 
The  steamer,  stem  on,  hit  the  starboard  side  of  the  schooner, 
just  abaft  the  main  rigging,  and  cut  into  the  schooner,  so  that 
she  sank  as  soon  as  the  steamer  had  backed  clear  from  her. 
The  schooner  was  much  nearer  to  the  Long  Island  shore  than 
she  was  to  the  Staten  Island  shore.     The  libel  alleges  that  the 
steamer  was  moving  at  full  speed  ;  that  the  collision  was  caused 
by  the  negligence  and  improper  conduct  of  those  on  board  of 
the  steamer,  in  not  having  a  good  and  sufficient  lookout,  in 
running  at  too  great  a  rate  of  speed,  in  getting  so  near  to  and 
not  keeping  out  of  the  way  of  the  schooner,  in  not  stopping 
and  backing  in  time  to  avoid  the  collision,  and  in  being  so  far 
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out  of  the  usual  channel  for  steamers ;  that  the  schooner  kept 
her  course  without  change;  and  that  the  collision  was  not 
caused  by  the  fault  or  negligence  of  those  on  boaixl  of  the 
schooner. 

The  answer  alleges  that  lights  properly  set  and  buining 
could,  on  the  morning  of  the  collision,  he  easily  distinguished, 
and  there  was  nothing  in  the  atmosphere  to  obscure  them; 
that  the  steamer  was  on  her  regular  course  from  the  Narrows 
up  to  the  city  of  New  York ;  that  her  regulation  lights  were 
properly  set  and  burning  brightly  ;  that  she  had  a  competent 
lookout  properly  stationed  and  attentive ;  that  her  master  was 
on  deck,  and  he  and  others  of  her  officere  and  crew  were  on 
deck  and  properly  attending  to  their  duties;  that,  when  about 
a  mile  above  Fort  Hamilton,  the  sails  of  the  sch(X>ner  were 
made  on  the  port  bow  of  the  steamer ;  that,  at  the  time,  the 
steamer  was  at  half  speed  ;  that,  immediately,  her  bell  was 
rung  to  stop  and  reverse ;  that  the  order  was  at  once  obeyed, 
but,  before  the  headway  of  the  steamer  could  be  entirely 
stopped,  she  struck  the  schooner ;  that,  when  the  vessels  were 
so  near  to  each  other  as  to  make  it  impossible  for  the  steamer 
to  prevent  ^  collision,  and  after  the  schooner's  sails  had  been 
seen,  a  green  light  on  the  schooner  came  in  sight,  but  it  was 
burning  so  dimly  that  it  could  not  be  previously  seen ;  that, 
although  the  steamer's  lights  could  and  should  have  been 
readily  seen  from  the  schooner  for  two  or  three  miles,  nothing 
was  done  on  the  schooner  to  call  attention  to  her  or  her  posi- 
tion ;  that  the  steamer  was  not  moving  at  full  speed ;  that 
she  had  a  good  and  sufficient  lookout ;  that  she  stopped  and 
backed  as  soon  as  the  schooner  could  be  seen  ;  that  she  was 
in  the  usual  channel  for  steamers ;  and  that  the  collision  was 
caused  by  the  negligence  and  improper  conduct  of  those  on 
.board  of  the  schooner,  in  not  having  proper  lights  set,  and  in 
not  adopting  any  measures  to  call  attention  to  the  schooner 
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wlieu  tbe  steamer  could  and  should  have  been  ob&erved  from 
her. 

Tlie  evidence  establishes  that  the  steamer  was  running  at 
a  moderate  speed,  and  that  the  lookout  kept  by  her  was  adequate 
and  vigilant.  Ilor  master  and  mate  were  on  the  bridge,  look- 
ing aliead  through  their  night-glasses,  and  there  was  a  lookout 
stationed  on  her  forecastle  near  tlie  bow.  All  three  of  these 
men  concur  in  saying  that  they  ^aw  the  sails  of  the  schooner 
before  they  could  see  or  did  see  her  green  light.  The  master 
saw  the  sails  through  his  glass  before  he  saw  them  without 
it.  The  green  light  of  the  scthooner,  whether  it  was  in  its  box,  or 
whether  it  was  on  the  deck,  was  so  burning  as  not  to  be  visible 
at  the  proper  distance.  If  it  had  been  in  a  condition  to  be  visible 
at  the  proper  distance,  it  would  have  been  seen  on  board  of 
the  steamer  before  the  sails  were  seen.  As  it  was,  the  steamer 
stopped  and  reversed  (being  before  under  a  slow  bell)  as  sjxui 
as  the  schooner  was  made  out.  At  the  same  time,  the  steamer 
ported.  It  is  claimed  that  the  back  motion  of  the  vessel,  with 
a  port  wheel,  tended  to  throw  her  head  to  iK)rt.  But,  on  the 
whole  evidence,  I  do  not  think  it  established  that  the  actual 
effect  of  the  combined  reversing  and  porting  was  to  induce  or 
contribute  to  the  collision,  or  that  revei*sing  and  starboarding 
would  have  avoided  a  cc^llision.  It  was  proper  for  the  steamer 
to  stop  and  reverse,  and  she  exercised  what  seemed  to  her  offi- 
cers to  be  the  best  judgment,  in  also  porting;  and  no  conse- 
quences of  those  manoeuvres  can  o{>erate  to  impute  them  to  her 
as  faults,  in  view  of  the  fault  of  the  schooner  in  not  having  a 
proper  green  light  visible  at  a  proper  distance. 

Section  4234  of  the  Revised  Statutes  requires  that  "  every 
sail  vessel  shall,  on  the  approach  of  any  steam  vessel  during  the 
night  time,  show  a  lighted  torch  upon  that  point  or  quarter  to 
which  such  steam  vessel  shall  be  approaching."  This  provisioa 
was  one  which  the  schooner,  though  a  pilot-boat,  was  bound  to 
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observe  in  the  place  where  she  was,  off  pilot-ground.  A  sail- 
ing pilot-vessel,  on  pilot-ground,  is  bound,  by  Rule  11,  of 
§  4233,  not  to  carry  colored  lights,  but  to  carry  a  white  mast-head 
light,  and  to  exhibit  a  flare-up  light  every  fifteen  minutes. 
There  does  not  seem  to  be  any  reason  why  §  4234  should  not 
apply  to  her  while  on  pilot-ground  as  well  as  while  off  pilot- 
ground.  However  this  may  be,  the  schooner  was  regarded  by 
those  on  board  of  her  as  not  being  at  the  time  a  pilot-boat, 
within  the  meaning  of  Kule  11,  because  she  was  not  sailing  on 
pilot-ground,  for  she  was  carrying  colored  lights,  which  Rule 
11  says  shall  not  be  carried  by  sailing  pilot-vessels.  Where 
she  was,  she  was  simply  a  "  sail  vessel,"  and,  therefore,  subject 
to  the  provisions  of  §  4234. 

The  sail  vessel  must  have  proper  notice  of  the  approach 
of  the  steam  vessel  in  order  to  make  the  requirement  as  to  show- 
ing a  lighted  torch  operative.  Therefore,  the  steamer  was 
bound  to  exhibit  to  the  schooner  proper  lights,  if  the  schooner 
is  to  be  charged  with  fault  for  not  having  shown  a  lighted 
torch.  The  weight  of  the  evidence  is,  that  the  steamer's  mast- 
head and  side  lights  were  iu  proper  order  and  burning  properly, 
and  that  any  failure  on  the  part  of  the  crew  of  the  schooner  to 
see  them  was  due  to  the  want  of  proper  vigilance  and  attention 
on  their  part.  The  idea  was  advanced,  that  the  white  mast- 
head light  of  the  steamer  was  seen,  but  no  colored  light  on  the 
steamer  was  seen,  and  that  the  white  light  was,  therefore,  taken 
to  be  the  receding  white  stern-light  of  a  steam  tug.  But,  it  is 
appparent,  that  the  white  mast-head  light  of  the  approaching 
steamer  could  not  be  taken  for  a  receding  light.  The  irresist- 
ible conclusion  is,  that  the  crew  of  the  schooner  either  did  not, 
through  lack  of  vigilance,  see  the  steamer's  lights  till  she  was 
close  on  them,  or  else  that  they  did  see  her  lights  and  neglected 
to  show  a  lighted  torch.  They  had  a  torch  on  board  ready  at 
hand  to  be  quickly  lighted  and  shown.     The  steamer  was  en- 
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titled  to  thiB  signal  from  the  schooner,  and,  for  tbe  want  of  it, 
she  failed  to  discover  tbe  schooner  sooner  than  she  did.    The 
fanlt  of  the  schooner  in  this  respect  frees  tbe  steamer  from 
fault  in  not  sooner  discovering  the  schooner. 
The  libel  mnst  be  dismissed,  with  costs. 

For  the  libellants,  Scudder  <&  Carter, 
For  tbe  claimants,  Man  <&  Parsons. 
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THE  CANAL  BOAT  DAN  BROWN. 

Practice.-— MABSHALLmo  of  AssBT8.~LiEir  XJkder  State  Law. 

The  lien  of  a  material  man  for  repairs,  arising  nnder  the  law  of  the  State  of 
New  York,  held  entitled  to  priority  of  payment  oat  of  the  proceeds  of  the 
sale  of  a  yeseel  under  order  of  Court,  over  a  claim  for  towage  services. 

The  present  rules  and  the  decisions  of  the  Supreme  Court  create  no  distinction 
between  the  liens  on  a  domestic  vessel  given  by  the  local  law,  and  liens  un* 
der  the  general  maritime  law. 

Benedict,  J.  The  question  presented  in  these  cases  re- 
lates to  the  order  of  payment  out  of  the  proceeds  of  a  domestic 
vessel,  sold  under  the  decree  of  this  Court  in  an  action  ifi  rem. 
In  the  first-named  ease,  the  libellant  has  a  lien  arising  out  of  a 
towage  service  performed  for  the  vessel.  In  the  second  case, 
the  libellant's  claim  arises  out  of  repairs  done  to  the  vessel,  for 
which  repairs  the  law  of  the  State  of  New  York  gives  a  lien 
upon  the  vessel.  The  towing  service  was  performed  prior  to 
the  making  of  the  repairs,  and  the  libel  for  the  towing  was  filed 
prior  to  tlie  libel  of  the  material  man. 

Were  the  vessel  foreign,  there  would  be  no  doubt  that  the 
claim  of  the  material  man  would  be  held  entitled  to  priority 
in  payment  over  the  towage  claim.  llquityVould  require  that 
the  labor  and  material  of  the  shipwright,  which  were  necessary 
to  the  preservation  and  had  gone  to  increase  the  value  of  the 
security,  should  not  be  postponed  in  order  of  payment  to  an 
antecedent  lien  for  towage.     This  equitable  consideration  has 
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often  been  resoi-ted  to  in  determining  the  question  of  priority 
in  Admiralty  cases.   (The  Jerusal^em^  2  Gall.,  350). 

The  present  case  is  supposed  to  require  the  application  of 
a  different  rule,  owing  to  the  fact  that  as  the  vessel  is  a  domes- 
tic vessel  the  lien  of  the  material  man  is  derived  from  the  law 
of  the  State,  while  the  lien  for  towage  is  given  by  tlie  mari- 
time l^w.  I  am  unable  to  see  any  substantial  difference  in 
character  between  a  lien  upon  a  vessel  arising  out  of  a  mari- 
time contract,  and  given  by  the  maritime  law,  and  a  lien  arising 
out  of  a  maritime  contract  and  given  by  the  law  of  the 
State. 

The  benefit  to  the  vessel  is  the  same  in  both  cases.  The 
relation  of  the  repairs  to  the  employment  of  the  vessel  is  the  same 
in  both  cases.  The  character  of  the  labor  and  material  is 
alike  in  both,  and  resort  to  the  same  process  for  enforcement 
is  0[)en  to  both.  Nor  do  I  understand  the  effect  of  the  deci- 
sions and  rules  of  the  Supreme  Court  of  the  United  States  to 
be  to  create  a  distinction  between  these  two  classes  of  demands. 
On  the  contrary  those  decisions  and  rules  give  to  a  lien  engraft- 
ed by  the  State  law  upon  a  maritime  contract  the  same 
standing  in  a  Court  of  Admiralty  as  that  possessed  by  liens 
arising  under  the  general  maritime  law.  And  according  to 
my  recollection  of  the  practice,  no  such  distinction  was  recog- 
nized in  determining  the  question  of  priority  where  liens  given 
by  the  local  law  were  enforced  in  the  Admiralty  before  the 
change  of  the  Twelfth  Admiralty  Rule  in  1844. 

There  are  decided  cases  since  the  first  change  of  the 
Twelfth  Rule  in  which  a  priority  has  been  given  to  maritime 
liens  over  liens  given  by  the  local  law,  but  so  far  as  I  know  all 
those  cases  were  decided  while  the  law  was  that  no  lien  given 
by  the  local  law  could  be  enforced  in  Admiralty.  Under  such 
a  law  there  was  room  for  a  distinction  which  cannot  now  be 
drawn,  as  according  to  the  present  law,  the  two  classes  of  liens 
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under  confiidcratiou  stand  on  the  same  footing  in  regard  to 
their  enforcement  by  a  Court  of  Admiralty. 

I  am  unable  therefore  to  find  any  ground  for  refusing  to 
accord  to  a  lien  for  materials  given  by  the  State  law  the  same 
rank  accorded  to  Hens  given  by  the  maritime  law  for  like 
services. 

In  this  case  then  the  fact  that  the  vessel  was  domestic  has 
no  effect  npon  the  question  of  priority,  and  that  question  must 
be  determined  according  to  the  general  rule  applied  to  mari- 
time liens.  Inasmuch  therefore  as  the  repaii-s  done  to  this 
boat  wei-e  made  while  the  boat  was  subject  to  the  lien  for  tow- 
age and  by  so  much  increased  the  value  of  the  security,  pay- 
ment for  such  repaii-s  should  be  made  befoi*e  paying  the  bill 
for  towage. 


JANTJARY,  1878. 

IN  THE  MATTEE  OF  IIENEY  T.  CHAPMAN,  A 

BANKEUPT. 

*Dr8CHARQE.— Merchant  under  Bankrupt  Act. — PRSFERENCsa 

One  who  buys  from  time  to  time  paintings,  but  not  in  the  course  of  his  regu- 
]ax  business,  is  not  a  merchant  within  the  meaning'  of  the  Bankmpt  Act, 
although  he  places  such  pictures  in  a  public  gallery  and  sells  them  at  auction; 
and  he  is  not  required  to  keep  books  of  account 

When  the  bankrupt  testifies  that  the  occasion  of  his  going  into  bankruptcy 
was  an  unforeseen  increase  of  indebtedness  occurring  subsequeutly  to  pay- 
ment  in  full  made  to  certain  creditors,  the  fact  that  he  was  actually  insol- 
Tent  at  the  time  of  making  such  payment  does  not  compel  the  inference 
that  bankruptcy  was  then  contemplated.  The  design  to  give  a  preference 
must  be  established  as  a  fact. 

Creditoni  of  the  bankrupt  opposed  his  discharge,  upon  the 
ground,  that,  being  engaged  in  the  purchase  and  sale  of  pictures 
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for  profit,  he  was  a  merchant  and  trader  within  the  meaning 
of  the  Bankrupt  Act  and  as  such  had  kept  no  books  of  account, 
and  on  the  further  ground  that  he  had,  in  contemplation  of 
bankruptcy,  made  transfers  of  property  to  certain  creditore, 
with  the  intent  to  prefer  such  creditors. 

It  appeared  upon  the  bankrupt's  examination  that,  at  the 
time  he  filed  his  petition  in  bankruptcy,  he  had  for  two  years 
been  a  clerk  with  a  mercantile  house,  and  that  pnor  thereto 
he  had  been  for  nineteen  years  in  the  employ  of  a  bank,  occu- 
pying every  position  except  that  of  president. 

During  a  portion  of  this  period  the  bankrupt  was  in  the 
habit  of  buying,  collecting,  and  selling  oil  paintings,  at  one 
time  making  a  large  sale  of  pictures  at  auction  at  a  public 
gallery  in  New  York. 

Benedict,  J.  The  bankrupt,  whose  discharge  is  opposed, 
was  a  bank  cashier  and  clei'k  in  New  York  Citv.  The  evidence 
in  respect  to  his  purchase  and  sale  of  oil  paintings,  does  not,  in 
my  opinion,  constitute  him  a  merchant  within  the  meaning  of 
the  Bankrupt  Act.  The  objection  to  the  discharge  upon  the 
ground,  that,  being  a  merchant,  he  failed  to  keep  proper  books 
of  account,  cannot  therefore  be  sustained. 

The  objections  founded  upon  the  preferences  alleged  to 
have  been  made  in  contemplation  of  bankruptcy,  must  likewise 
fail  for  want  of  suflicient  proof  that  they  were  so  made. 
The  payments  complained  of  were  made  some  two  years  prior 
to  the  filing  of  the  petition.  The  bankrupt  testifies  that 
when  they  were  made  he  had  no  intention  of  going  into  bank- 
ruptcy, and  the  circumstances  attending  the  payments  as  dis- 
closed by  him,  while  they  show  an  actual  insolvency  at  the 
time,  do  not  necessarily  compel  the  inference  that  any  act  of 
bankruptcy  or  resort  to  proceedings  in  bankruptcy,  was  then 
contemplated.    "  To  infer  a  design  to  give  a  preference  to  a 
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favored  creditor,  and  in  the  immediate  expectation  of  bank- 
ruptcy from  tlie  mere  fact  of  insolvency,  is  by  no  means  a  cer- 
tain inference.  The  evidence  must  go  further  and  -establish  as 
a  fact  the  design  to  give  the  preference,  a  fact  too  important 
to  be  left  upon  conjecture."    {Jones  v.  Howtand^  8  Mete,  385). 

The  unexpected  increase  of  the  bankrupt's  liability  in 
August,  1876,  caused  by  the  entry  of  a  judgment  for  deficiency 
of  over  ten  thousand  dollars  by  one  of  the  creditors  now  oppos- 
ing the  discharge,  with  the  attendant  circumstances,  affords  a 
reason  for  going  into  bankruptcy  which  did  not  exist  at  the 
time  of  the  payments  under  consideration,  and  tlie  bankrupt 
testifies  that  this  was  the  circumstance  that  led  him  for  the  fii*st 
time  to  contemplate  proceedings  in  bankruptcy. 

Upon  the  evidence  before  me  I  am  therefore  unable  to 
hold  it  proved  that  the  payments  referred  to  in  the  specifica- 
tions were  made  in  contemplation  of  bankruptcy. 

The  objections  to  the  discharge  must  therefore  be  over- 
ruled. 

For  the  bankrupt,  B.  K  Tracy. 
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JANUARY,  1878. 

THE  UNITED  STATES  v.  JAMES  B.  BOGART. 

Uttering  a  Token. — Coin.— Criminal  Offence. 

A  person  who  passes  pieces  of  metal,  apparently  gold,  octag-on  in  form,  on 
one  side  of  which  is  the  device  of  an  Indian,  and  on  the  other  the  inscrip- 
tion '•''  i  dollar,"  cannot  be  oonyicted  of  a  crime,  under  §  5461  of  the  BeTised 
Statutes. 

That  section  does  not  extend  to  the  uttering  of  a  token  which  does  not  pur- 
port to  be  an  imitation,  or  in  substitution,  of  any  coin  known  to  the  law. 

Wallack,  J.  This  case  presents  tlie  question,  whether  a 
conviction  can  be  sustained,  under  §  54^1  of  the  Revised 
Statutes  of  the  United  States,  where  the  defendant  passed  cer- 
tain pieces  of  .metal,  apparently  gold,  octagon  in  form,  on  one 
side  of  which  was  tlie  device  of  an  Indian,  and  on  the  other 
the  inscription  "J  dollar,  Cal." 

The  section  under  which  the  indictment  is  found  was 
originally  in  an  Act  passed  June  8th,  1864,  and  entitled  "An 
Act  to  punish  and  prevent  the  counterfeiting  of  coin  of  the 
United  States,"  and  read  as  follows:  "  Every  person  who,  ex- 
cept as  authorized  by  law,  makes  or  causes  to  be  made,  or 
utters  or  passes,  or  attempts  to  utter  or  pass,  any  coins  of  gold 
or  silver  or  other  metal,  or  alloys  of  metals,  intended  for  the 
use  and  purpose  of  current  money,  whether  in  the  resemblance 
of  coins  of  the  United  States  or  of  foreign  countries,  or  of 
original  design,  shall  be  punished  by  a  fine  of  not  more  than 
three  thousand  dollars,  or  by  imprisonment  not  more  than  five 
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years,  or  both."  On  fii-st  impression,  this  language  seems  suf- 
ficiently comprehensive  to  cover  the  present  case ;  but,  giying 
it  that  strict  construction  which  is  always  to  be  applied  to 
penal  statutes,  my  conclusion  is,  that  tlie  language  is  satisfied 
by  a  mucli  narrower  application. 

(1.)  The  pieces  of  metal  passed  by  the  defendant  do  not 
purport  to  be  coins,  in  the  legal  definition  of  the  word,  but 
are  tokens. 

(2.)  If  it  should  be  held  that  the  section  makes  it  a  crime 
to  make  or  utter  any  pieces  of  metal,  with  the  intent  that. the 
pieces  shall  serve  as  a  substitute  for  money,  an  offence  is 
created  which  is  new  and  foreign  to  the  law  of  counterfeiting. 

A  coin  is  a  piece  of  metal  stamped  and  made  legally  cur- 
rent as  nionev.  A  counterfeit  coin  is  one  in  imitation  of  the 
genuine.  The  coins  known  to  the  law  are  those  authorized  to 
be  issued  from  the  mints  of  the  United  States,  and  those  of 
foreign  countries  current  here.  The  pieces  in  question  are  not 
in  imitation  of  our  own  coin  or  of  any  foreign  coin.  They  are 
calculated  to  impose  upon  the  ignorant  or  unwary,  and,  if  this 
purpose  is  effected,  the  utterer  may  be  guilty  of  false  pretences. 
If  they  were  passed  up<m  the  sole  representation  that  they 
were  issued  by  the  State  of  California,  it  is  doubtful  if  a  con- 
viction for  false  pretences  could  be  had,  because  every  person 
is  bound  to  know  that  the  State  of  California  cannot  issue 
coins.  If,  instead  of  the  pieces  in  question,  the  defendant  had 
passed  pieces  purporting  to  bear  the  stafnp  of  Plato's  Repub- 
lic, he  would  have  been  equally  as  guilty  of  a  criminal  offence 
as  he  now  is. 

One  of  the  rules  applicable  to  the  offence  of  counterfeit- 
ing is,  that  the  resemblance  of  the  spurious  to  the  genuine 
coin  must  be  such  as  that  it  miglit  deceive  a  person  using 
ordinary  caution,  and  a  conviction  cannot  be  had  for  uttering 

pieces  of  metal  which  are  not  in  the  likeness  or  similitude  of 
21 
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genuine  coins.  It  is  not  to  be  presumed  that  Congress  over- 
looked these  familiar  rules,  when  legislating  ^^  to  punish  and 
prevent  the  counterfeiting  of  coin ;  "  and  the  title  of  the  Act 
is  inconsistent  with  the  idea  that  an  offence  radically  differing 
from  that  of  counterfeiting  was  the  subject  of  legislative  con- 
sideration. Full  effect  can  be  given  to  the  language  used, 
without  indulging  in  such  a  conclusion ;  and  that  is,  by  limiting 
it  to  meet  cases  which  frequently  occurred,  where  persons 
making  or  uttering  coins  which  purported  to  be  in  imitation 
or  similitude  of  current  money  of  the  country  could  not  be 
convicted  because  the  designs  or  devices  were  not  those  which 
the  law  prescribes  as  the  devices  or  legends  which  shall  be 
stamped  upon  the  coin  issued  from  the  mints  of  the  United 
States.  These  devices  or  legends  are  made  by  statute  the 
authentic  evidence  of  the  geimineness  of  the  coins.  Where 
different  ones  were  substituted,  the  utterer  often  escaped 
because  the  spurious  coin  was  such  that  it  ought  not  to  have 
deceived,  and,  theoretically,  could  not  have  deceived,  a  person 
using  ordinary  prudence.  The  Act  in  question  remedies  this 
difficulty,  and,  if  the  spurious  piece  purports  to  be  coin  of  the 
United  States,  or  of  foreign  countries,  it  is  one  within  tho 
statute,  although  the  devices  with  which  it  is  impressed  are  so 
far  from  a  similitude  to  the  genuine  as  to  be  of  original  design. 
This  conclusion  is  in  harmony  with  the  language  employed, 
and  is  consistent  with  the  nature  of  the  offence  which  was  the 
subject  of  legislation.  *  It  is  also  sustained  by  the  several  other 
Acts  of  Congress  in  pari  materia.  These  all  relate  to  the 
forging  of  coin  in  resemblance  or  similitude  of  the  gold  or 
silver  coins  coined  or  stamped  at  the  mints  of  the  United  States, 
or  of  any  foreign  gold  or  silver  coin  which  by  law  is  current  in 
the  United  States;  and  the  last  Act  of  Congress  upon  the  sub- 
ject, and  one  which  was  passed  subsequent  to  the  Act  now  under 
consideration,  is  one  which  makes  it  a  crime  "  to  make,  issue,  or 
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pass  any  coin,  token,  or  device,  in  metal  or  its  compounds,  which 
may  be  intended  to  be  nsed  as  money,  for  any  one-cent,  two- 
cent,  three-cent,  or  five-cent  piece  now  or  hereafter  authorized 
by  law,  or  for  coin  of  equal  value" — ^an  Act  which  was  entirely 
'  unnecessary  if  the  one  in  question  is  to  be  construed  as  is  now 
insisted  by  the  counsel  for  the  Government.  Under  the  last 
Act  a  conviction  could  not  be  had  for  uttering  a  token  in- 
tended to  be  used  as  money,  for  a  four-cent  piece  or  for  a  coin 
of  equal  value.  No  such  coin  is  known  to  the  coinage  of  the 
United  States,  and,  because  of  this,  Congress  did  not  attempt 
to  make  it  an  offence  to  utter  such  a  token.  In  view  of  this, 
the  latest,  exposition  of  legislative  intent,  it  would  be  unreason- 
able to  hold  that  Congress  intended,  by  the  former  Act,  to 
make  it  a  crime  to  utter  a  token  which  does  not  purport  to  be 
in  imitation  or  in  substitution  of  any  coin  known  to  the  law« 
For  these  reasons  the  defendant  must  be  discharged. 
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FRANCIS  M.  JOHNSON  AND  OTHERS  v.  AARON 
HEALY  AND  AARON  A.  HEALY. 

Suit  at  Law.— Process— .Form  op  Summons. 

In  a  suit  at  law,  a  writ  in  the  form  of  a  capuu^  issued  to  the  marshal,  as  pro- 
cess for  the  commencement  of  the  suit,  in  December,  1877,  and  served  on 
the  defendants,  was  held  to  be  substantially  a  compliance  with  the  require- 
ments of  the  Code  of  Procedure  of  New  York,  in  regard  to  a  summons  and 
its  contents  and  service,  and  to  be  valid,  under  §  914  of  the  Revised  Stat- 
utes of  the  United  States^ 

A  form  of  summons  set  forth  which  is  regarded  as  proper  for  commencing  a 
suit  at  law  in  the  Federal  Courts  in  New  York,  without  holding  that  it  is 
necessarily  the  only  proper  form. 

Blatchford,  J.  This  is  an  action  at  law,  in  which  there 
was  filed  in  the  office  of  the  clerk  of  this  Court,  on  the  28th  of 
December,  1877,  a  pleading,  endorsed  as  a  "complaint,"  and 
there  was  issned  thereon,  on  the  same  day,  a  writ  to  the  marshal, 
endorsed  as  a  "  capias."  The  comj)hiint  states,  at  its  end,  that 
the  plaintiffs  demand  judgment  against  the  defendants  for  the 
sum  of  $100,000.  It  sets  forth  allegations  which,  it  is  claimed, 
constitute  a  cause  of  action  at  law  as  distinguished  from  one  in 
equity.  The  capias  commands  the  marshal  to  take  the  defend- 
ants and  have  their  bodies  before  the  Judge  of  this  Court,  at 
the  Court  room  thereof,  on  a  day  specified,  to  answer  unto  the 
plaintiffs  in  a  plea  of  trespass,  and  also  to  a  certain  bill  of  the 
plaintiffs  against  the  defendants  for  the  recovery  of  $100,000 
damages.     It  is  tested  in  the  name  of  the  Judge  of  this  Court, 
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and  bears  the  signature  of  the  clerk  and  the  seal  of  the  Court, 
and  is  dated  the  28th  of  December,  1877.  The  return  of  the 
marshal  is  on  it,  certifying  that,  within  his  District,  he  served  it 
on  Aaron  Healy  personally,  on  December  29th,  1877,  and  on 
Aaron  A.  llealy  personally  on  December  31st,  1877.  The  writ 
and  return  were  filed  in  the  office  of  the  clerk  of  this  Court 
January  2d,  1878.  Subsequently,  and  before  the  return  day  of 
the  capias,  the  defendants,  appearing  solely  for  the  purpose  of 
the  motion,  aud  without  entering  a  general  appearance,  moved 
the  Court  to  vacate  and  set  aside  the  capias.  The  ground  of 
the  motion  is,  that  the  capias,  as  process  for  commencing  the 
suit  and  bringing  the  defendants  into  Court,  is  process  not 
authorized  by  any  law  of  the  United  States  ;  and  that  this  Court 
has  not  obtained  jurisdiction,  in  this  suit,  of  the  pei-sons  of  the 
defendants,  bj'  the  service  which  has  been  made  on  them  of 
such  capias. 

Section  914  of  the  Revised  Statutes  provides,  that  "  the 
practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil 
causes,  other  than  equity  and  admiralty  causes,  in  the  Circuit 
and  District  Courts,  shall  conform,  as  near  as  may  be,  to  the 
practice,  pleadings,  and  forms  and  modes  of  proceeding  exist- 
iuir  at  the  time  in  like  causes  in  the  Courts  of  record  of  the 
State  within  which  such  Circuit  or  District  Courts  are  held, 
any  rule  of  Court  to  the  contiary  notwithstanding."  Under 
this  provision,  this  being  a  civil  cause  and  not  an  equity  or 
admiralty  cause,  it  is  contended  that  the  process  for  commen- 
cing the  suit  should  have  been  the  form  of  summons  prescribed 
by  §  418  of  the  New  York  Code  of  Civil  Procedure  in  force 
when  the  capias  was  issued  and  served,  and  that  the  capias  is 
not  valid  as  a  summons.  Section  416  of  such  Code  provides, 
that'*  a  civil  action  is  commenced  by  the  service  of  a  sum- 
mons." Section  417  of  such  Code  provides,  that "  the  sunnnons 
must  contain  the  title  of  the  action,  specifying  the  Court  in 
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which  the  action  is  broaght,  and  the  names  of  the  parties  to 
the  action,^'  and  that  it  must  be  subscribed  by  the  plaintiffs 
attorney,  with  his  office  address  and  post-office  addi-ess  within 
the  State,  and,  if  in  a  city,  the  street  and  street  number.  Sec- 
tion 418  of  such  Code  provides  that  the  summons,  exclusive  of 
the  title  of  the  action  and  the  subscription,  must  be  substan- 
tially in  the  following  form,  the  blanks  being  properly  filled : 
"  To  the  above  named  defetidant :  You  are  hereby  summoned 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  answer  on  the  plaintiffs  attorney,  within  twenty  days 
after  the  service  of  this  summons,  exclusive  of  the  day  of 
service,  and,  in  case  of  your  failure  to  appear  or  answer,  judg- 
ment will  be  taken  iigainst  you  by  default,  for  the  i-elief  de- 
manded in  the  complaint.  Dated,  ."  The  same 
section  provides,  that  ^^  the  summons  is  deemed  the  mandate  of 
the  Court."  Section  419  of  such  Code  provides,  that  "  a  copy 
of  the  complaint  may  be  served  with  the  summons,"  but  that, 
"  if  a  copy  of  the  complaint  is  not  served  with  the  summons, 
the  plaintiff  cannot  take  judgment  by  default  without  applica- 
tion to  the  Court,  unless  a  notice  is  served  with  the  summons, 
stating  the  sum  of  money  for  which  judgment  will  be  taken, 
and  the  case  is  one  embi-aced  in  "  §  420  of  such  Code. 

The  Supreme  Court  of  the  United  States,  in  construing  the 
provision  of  §  914  of  the  Revised  Statutes  (§  5  of  the  Act  of 
June  1st,  1872, 17  U.  S.  Stat,  at  Large,  197)  in  Indiana^lis 
H.  H.  Co,  V.  fforst  (3  Otto,  291),  say,  that  the  conformity  re- 
quired by  the  statute  "  is  required  to  be  *  as  near  as  may  be,' 
not  as  near  as  may  he  possible^  or  as  near  as  may  be  practica- 
ble ;"  and  that  "  this  indefiniteness "  devolves  on  the  Judges 
the  duty  of  construing  and  deciding,  and  gives  them  the  power 
to  reject  any  subordinate  provision  in  the  State  statutes  "  which, 
in  their  judgment,  would  unwisely  encumber  the  administra- 
tion of  the  law,  or  tend  to  defeat  the  ends  of  justice  in  their 
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tribunals."  Unquestionably,  where  a  process  or  pleading  is 
.  finbstantially  a  compliance  with  the  requirements  of  the  Code 
of  the  State,  especially  where  to  set  it  aside  would  tend  to  de- 
feat the  ends  of  justice,  it  ought  to  be  upheld.  (Lewis  v.  Gouldy 
13  Blatchf.  C.  C.  R.,  216.) 

The  petition  of  the  defendants,  on  which  this  motion  is 
founded,  was  filed  in  this  Court  on  the  16th  of  January,  1878, 
and  sets  forth  that  the  exigency  of  the  capias  is  such,  that,  if  it 
be  eflFectual  to  commence  an  action,  the  defendants  must  enter 
their  appearance  on  the  firat  Tuesday  in  February,  1878..  Section 
421  of  the  Code  of  New  York  provides,  that  "  the  defendant's 
appearance  must  be  made  by  serving  upon  the  plaintiff's  attorney, 
within  twenty  days  after  service  of  the  summons,  exclusive  of  the 
day  of  service,  a  notice  of  appearance,  or  a  copy  of  a  demur- 
rer, or  of  an  answer."  Section 422  of  such  Code  piovides,  that 
^^  a  defendant  upon  whom  the  plaintiff  has  served,  with  the 
summons,  a  copy  of  the  complaint,  must  serve  a  copy  of  his  de- 
murrer or  answer  upon  the  plaintiff's  attorney,  before  the  expi- 
ration of  the  time  within  which  the  summons  requires  him  to 
answer."  But,  under  such  Code,  if  a  copy  of  the  complaint  is 
.  not  served  with  the  summons,  the  defendant  is  not  required  to 
serve,  within  the  twenty  days,  anything  but  a  notice  of  appear- 
ance, and  if  that  be  done,  he  is  not  required  to  serve  a  copy  of 
a  demurrer,  or  of  an  answer,  until  after  his  attorney  has  been 
served  with  a  copy  of  the  complaint. 

The  process  in  this  case  has  been  served  on  the  defendants 
personally  within  this  District,  in  sufficient  time  before  its  return 
day  for  them  to  properly  enter  their  appearance  before  that 
day.  Their  petition  to  the  Court  shows  that  they  understand 
it,  if  valid,  as  requiring  them  to  enter  their  appearance  in  the 
suit,  which  means  an  appearance  by  an  attorney,  and  to  enter 
such  appearance  on  the  first  Tuesday  in  February,  1878.  It 
contains  the  title  of  the  action  sufficiently,  by  containing  the 
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denigTiation  of  the  Coart  and  the  Dames  of  the  parties  who  are 
plaintiffs  and  defendants  in  the  sait.  It  Ls  snbscriijed  by  the 
plaintiffs*  attorney,  and  he  has  been  found  to  be  served  with 
notice  of  this  motion.  The  capias  is,  in  form,  the  mandate  of 
tlie  Court.  By  tlie  provisions  of  the  Code  of  Xew  York,  above 
referred  to,  the  exigency  of  a  summons,  in  a  case  where  a  copy 
of  the  complaint  is  not  served  with  the  summons,  is  solely  to 
require  the  defendant  to  appear  by  attorney  within  a  specified 
limit  of  time.  In  the  present  case,  no  copy  of  the  complaint 
was  served  with  the  capias,  nor  was  any  notice  served  with  it 
stating  the  sum  of  money  for  which  judgment  would  be  taken, 
nor  is  this  suit,  which  is,  in  substance,  an  action  for  the  wrong- 
ful convei-sion  of  personal  property,  one  embraced  in  §  420  of 
the  Ccxle  of  Xew  York.  Therefore,  the  exigency  of  the  capias, 
in  this  case,  is  solely  to  require  the  defendants  to  appear  by  at- 
torney within  the  specified  limit  of  time  prescribed  by  the 
capias.  The  defendants  so  understand  it  and  so  state.  There 
is  no  surprise  and  no  misleading.  Under  the  circumstances  of 
this  case,  the  capias  and  its  contents  and  service  are  substan- 
tially a  compliance  with  the  requirements  of  the  Code  of  Xew 
York  in  regard  to  a  summons  and  its  contents  and  service.  If, 
as  is  alleged  by  the  plaintiffs,  the  statute  of  limitations  may 
have  run  against  the  cause  of  action,  if  they  should  be  driven 
to  a  new  suit,  that  is  a  reason  why  the  capias  should  be  upheld, 
if  that  can  properly  be  done. 

The  clerical  error  in  the  year,  in  the  body  of  the  capias,  is 
corrected  by  the  true  statement  of  it  on  the  buck  of  the  capias, 
and  the  defendants  show  that  they  were  not  misled. 

In  the  case  of  Martin  v.  Criscuola  (10  Blatchf.  C.  C.  R ,  211) 
it  was  held,  that  a  summons  not  issued  by  the  Court,  but  merely 
issued  by  the  plaintiff's  attorney,  was  not  a  proper  summons. 
That  decision  was  made  on  the  view  that  the  summons  is  pro- 
cess, and  must,  under  the  statutes  of  the  United  States,  and 
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notwitlistaiiding  the  provisions  ot  the  Act  of  1872,  and  of  §  914 
of  the  Revised  Statutes,  be  issued  by  the  Court  and  have  the 
authentication  of  tlie  Court. 

But  the  question  whether,  in  any  given  case,  the  process 
issued  in  a  common  law  suit,  to  commence  it,  was  substantially 
the  form  of  sumuions  of  the  State  practice,  was  left  to  be  deter- 
mined in  such  case  when  the  question  should  arise.  In  Octo- 
ber last  the  Circuit  Judge  of  this  Circuit  placed  in  the  hands  of 
the  clerk  of  the  Circuit  Court  for  this  District  a  form  of  sum- 
mons for  commencing  a  coiumon  law  suit  in  that  Court,  with 
instructions  to  inform  attornevs  commencing  such  a  suit  that 
such  a  form  of  summons  was  one  which  the  Court  regarded  as 
authorized  by  law.  It  is,  in  form,  the  summons  prescribed  by 
§  418  of  the  New  York  Code,  with  the  addition  of  a  teste  in 
the'  name  of  the  Chief  Justice  of  the  Supreme  Court  of  the 
United  States.  The  clerk  was  advised,  that,  when  he  issued  it, 
he  was  to  sign  it  as  clerk  and  put  upon  it  the  seal  of  the  Court. 
It  contains  a  blank  for  complying  with  tlie  provisions  of  §  417 
of  the  New  York  Code,  as  to  the  name  and  address  of  the 
plaintiffs  attorney,  and  on  the  back  a  form  of  notice  under 
§  419  of  such  Code,  and  a  form  indicating  that  it  is  process  to 
be  served  by  the  mai-shal.  A  like  form  ot  summons  was  placed 
at  the  same  time  in  the  hands  of  the  clerk  of  this  Court  by  the 
District  Judge,  with  like  instructions  and  like  advice.  This 
was  done  with  the  concurrence  of  Mr.  Justice  Hunt.  But  no 
order  was  entered  in  either  Court  in  respect  to  such  summons. 
Tlie  Judges  eiideavored,  by  such  means,  to  prevent  the  i-aising 
of  questions  as  to  the  form  of  the  process,  but  it  was  designed 
to  leave  open  the  question,  in  any  given  case,  as  to  the  substan- 
tial conformity  of  the  process  to  the  State  pi-actice.  In  the 
present  case  it  is  shown  that  the  capias  was  issued  through  a 
subordinate  of  the  clerk,  who  had  been  accustomed  to  issue 
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Buch  form  of  process,  and  who  was  not  advised  that  any  other 
form  would  be  proper. 
The  motion  is  denied. 

For  the  plaintiffs,  Hamilton  Cole. 

For  the  defendants,  Roger  M,  Sherrnan. 
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Crbditor  to  Intbrtens. 

Equally,  under  §  5014  of  the  ReTised  Statutes  in  regard  to  voluntary  bank- 
ruptcy, and  under  §  6021  in  regard  to  involuntary  bankruptcy,  a  debtor 
must  reside  within  the  jurisdiction  of  the  United  States  when  the  petition 
in  bankruptcy  is  filed,  in  order  to  give  the  Court  jurisdiction  to  adjudicate 
him  a  bankrupt. 

A  petition  was  filed  in  involuntary  bankruptcy  against  B.  and  W.,  as  copart- 
ners. It  showed  that  B.  resided  in  Canada,  and  that  W.  resided  in  the 
United  States.  A  creditor  who  had,  before  the  petition  was  filed,  obtained, 
by  attachment  in  a  State  Court  of  New  York,  a  lien  on  property  of  the  firm 
in  this  District,  applied  to  this  Court,  before  adjudication,  for  leave  to  in« 
tervene  and  oppose  the  petition,  and  moved  to  dismiss  the  petition,  because 
B.  did  not  reside  within  the  jurisdiction  of  the  United  States  when  it  was 
filed: 

Hdd^  That  the  attaching  creditor  had  such  an  interest  that  he  could  inter- 
vene; that  the  Court  could  not  adjudge  B.  a  bankrupt;  but  that  it  could 
adjudge  W.  a  bankrupt 

Blatchfobd,  J.  On  the  10th  of  January,  1878,  creditors  of 
David  G.  Burton  and  George  Watson  filed  in  this  Coiiit  a  pe- 
tition in  bankrnptcj  against  them.     The  petition  alleges,  that. 
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for  a  period  of  six  months  next  preceding  the  date  of  its  filing, 
Watson  resided  in  the  city  of  New  York,  and  Burton  resided 
at  Cumberland,  Canada,  and  that  tliey,  as  copartners,  under  the 
name  of  Burton  &  Watson,  carried  on  business  in  the  city  of 
New  York,  as  hiniber  merchants,  for  a  period  of  six  months 
next  preceding  the  filing  of  such  petition.  An  order  to  show 
cause  was  issued  on  the  petition,  returnable  January  19th,  1878. 
On  such  return  day  separate  written  consents,  signed  by  each 
of  the  debtora,  were  filed,  acknowledging  service  of  the  peti- 
tion and  order  to  show  cause,  and  consenting  to  an  adjudica- 
tion. The  consent  of  Burton  was  sworn  to  and  acknowledged 
in  Canada.  On  such  return  day,  and  at  the  same  time  with 
the  presentation  of  such  consents,  a  petition  was  presented  to 
the  Court  by  the  Union  Bank  of  Lower  Canada,  a  Canadian 
corporation,  claiming  to  be  a  creditor  of  the  copartnership  of 
Burton  &  Watson,  and  to  have  obtained,  by  proceedings  in  the 
'  Supreme  Court  of  New  York,  before  the  filing  of  si^id  petition, 
a  lien  on  property  of  the  said  copartnership  within  this  Dis- 
trict, by  process  of  mesne  attachment,  in  a  suit  against  the 
raembei's  of  said  firm,  to  I'ecover  debts  due  by  said  firm  to  said 
bank.  The  petition  of  the  bank  sets  forth,  '^  that  said  Burton  is 
now,  and  for  two  years  last  past  has  been,  a  resident  of  said 
Cumberland,  in  said  Canada."  The  bank  prays  that  it  may  be 
allowed  to  intervene  and  oppose  the  bankruptcy  petition,  and 
that  it  may  be  denied  and  refused  on  the  ground,  among  others, 
that  both  of  the  debtors  are  not  residents  of  the  United  States. 
A  motion  is  now  made  to  disniiss  the  bankruptcy  petition  for 
want  of  jurisdiction,  on  the  ground  that,  when  such  petition 
was  tiled,  Burton  did  not  reside  within  the  jurisdiction  of  the 
United  States.  The  motion  is  heard  on  an  agreed  statement 
of  facts,  to  the  effect,  that  the  debtors  are  and  have  been  part- 
ners, under  the  name  of  Burton  &  Watson,  for  several  years, 
engaged  in  manufacturing  and  selling  lumber  in  Cumberland, 
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Canada,  and  also  for  twenty  months  or  so  last  past  in  this  Dis- 
trict; that  Watson  has  resided  during  the  past  year  in  this 
District ;  that  Burton  has,  during  the  past  year,  and  for  many 
years  past,  resided  at  Cumberland,  Canada,  and  is  not,  and 
never  has  been,  a  resident  or  a  citizen  of  the  United  States,  or 
domiciled  therein,  or  an  inhabitant  thereof,  except  that  he  has 
sometimes,  within  the  said  twenty  months,  come  within  this 
District  to  attend  to  the  partnership  business,  and  was  so  within 
this  District  during  some  part  of  the  month  of  December  last, 
when  he  signed  and  swore  to  a  petition  in  voluntary  bank- 
ruptcy, in  conjunction  with  Watson,  intended  to  be  filed  in 
this  Court ;  that  the  property  attached  at  the  instance  of  the 
bank  is  in  this  District ;  and  that  the  question  of  jurisdiction 
as  affected  by  residence,  doraicil,  and  inhabitancy,  is  the  only 
question  now  raised. 

Section  5014  of  the  Revised  Statutes,  in  regard  to  volun- 
tary bankruptcy,  provides,  that,  "if  any  person  residing  within 
the  jurisdiction  of  the  United  States,  and  owing  debts  prova- 
ble in  bankruptcy  exceeding  the  sum  of  three  hundred  dollars, 
shall  apply  by  petition  addressed  to  the  Judge  of  the  judicial 
District  in  which  such  debtor  has  resided  or  carried  on  business 
for  the  six  months  next  preceding  the  time  of  filing  such  peti- 
tion, or  for  the  longest  period  during  such  six  months,  setting 
forth  his  place  of  residence,  his  inability  to  pay  all  his  debts 
in  full,  his  willingness  to  surrender  all  his  estate  and  effects  for 
the  benefit  of  his  creditors,  and  his  desire  to  obtain  a  discharge 
from  his  debts,  and  shall  ainiex  to  his  petition  a  schedule  and 
inventory  and  valuation,  in  compliance  with  the  next  two 
sections,  the  filing  of  such  petition  shall  be  an  act  of  bank- 
ruptcy, and  such  petitioner  shall  be  adjudged  a  bankrupt." 
Section  5021,  in  regard  to  involuntary  bankruptcy,  provides,  that 
"  any  pei-son  residing  jind  ow^ing  debts  as  aforesaid,  who"  shall 
do  any  one  of  certain  specified  acts,  "  shall  be  deemed  to  have 
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committed  an  act  of  bankruptcy,  and,  subject  to  the  condi- 
tions hereinafter  prescribed,  shall  be  adjudged  a  bankmpt  on 
the  petition,  &c."  The  expression  "  residing  and  owing  debts 
as  aforesaid,"  in ♦§5021,  plainly  'means,  as  set  forth  in 
§  5014,  "residing  within  the  jurisdiction  of  the  United 
States,  and  owing  debts  provable  in  bankruptcy  exceeding  the 
amount  of  three  hundred  dollare."  Equally,  under  §  5021 
and  under  §  5014,  the  debtor  must  reside  within  the  juris- 
diction of  the  United  States  when  the  petition  in  bankruptcy 
is  filed.  The  construction  of  §5021- has  always  been, 
that  the  proper  Court  to  which  the  petition  in  involuntary 
bankruptcy  is  to  be  presented,  is  to  be  determined  by  the  same 
test  which  is  prescribed  in  §  5014  in  regard  to  voluntary 
bankruptcy.  But,  in  addition  to  presenting  the  petition  to  the 
proper  Court,  as  determined  by  the  prescribed  test,  that  it  must 
be  addressed  to  the  Judge  of  the  judicial  District  in  which  the 
debtor  has  resided  or  carried  on  business  for  the  six  months 
next  preceding  the  time  of  filing  the  petition,  or  for  the  longest 
period  during  such  six  months,  the  debtor  must  be  a  person 
who,  at  the  time  the  petition  is  filed,  resides  within  the  jurisdic- 
tion of  the  United  States,  whether  the  petition  be  one  by  a  debtor 
or  one  against  a  debtor.  The  debtor  may  never  have  refeided 
in  the  District  where  the  petition  is  filed  by  or  against  him,  and 
may  not  reside  in  that  District  when  the  petition  is  filed,  and 
that  District  may  be  the  District  in  which  he  has  carried  on 
business  for  the  six  months  next  preceding  the  time  of  filing 
the  petition,  but,  in  addition,  the  statute  requires  that  he  shall, 
when  the  petition  is  filed,  reside  within  the  jurisdiction  of  the 
United  States. 

Section  5014  provides,  that  the  petition  in  voluntary  bank- 
ruptcy shall  set  forth  the  place  of  residence  of  the  debtor.  Sec- 
tion 5021  contains  no  such  requirement  as  to  the  petition  in  in- 
voluntary  bankruptcy.      By  General  Order  No.  32,  of  April 
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12th,  1875,  it  is  provided,  that  the  several IForms  specified  in  the 
schedules  annexed  to  the  General  Orders  pi-evionsly  established 
by  the  Supreme  Court,  "  for  the  several  purposes  therein,"  that 
is,  in  the  forms,  "  stated,  shall  be  observed  and  used,  with  such 
alterations  as  may  be  necessary  to  suit  the  circumstances  of  any 
particular  case."  Form  No.  1  is  headed,  "  Petition  by  debtor." 
It  contains  no  statement  of  the  place  of  residence  of  the  debtor, 
other  than  what  may  be  found  in  the  words :    "The  petition  of 

of  the  of  in 

the  county  of  and  State  of 

and  District  aforesaid."  Form  No.  64  is  headed,  "  Creditor's 
petition."  It  contains  no  statement  of  the  place  of  residence 
of  the  debtor,  nor  any  statement  that  he  is  "of"  any  place. 
Each  form  contains  a  statement  of  the  period  during  which 
the  debtor  has  resided  or  carried  on  business  in  the  District. 
Blanks  printed  from  these  forms,  and  corresponding  therewith, 
have  been  used  in  all  the  bankruptcy  Courts,  and  it  is  not 
doubtful  that  there  must  be  several  thousands  of  petitions  on 
file,  in  both  voluntary  and  involuntary  cases,  in  the  various 
Districts  in  which  the  proceedings  have  been  carried  to  a 
conclusion,  resulting  in  discharges  of  bankrupts,  and  in  which 
the  title  to  lar&:e  amounts  of  property  has  passed,  and  in  which 
proceedings  for  composition  have  been  had  and  carried  out, 
where  the  petitions  wholly  fail,  in  involuntary  cases,  to  state 
that  the  debtor  resides  within  the  jurisdiction  of  the  United 
States,  and  fails,  in  voluntary  cases,  to  make  that  statement 
otherwise  than  by  stating  that  the  debtor  is  "of  "a  certain 
place.  So,  in  respect  to  the  requirement  of  the  statute,  that 
the  debtor  must  be  a  person  owing  "  debts,  provable  in  bank- 
ruptcy, exceeding  the  amount  of  three  hundred  dollars,"  before 
he  can  petition  or  be  petitioned  against.  Form  No.  1  con- 
tains the  averment  that  the  debtor  "  owes  debts  exceeding  the 
amount  of  three  hundred  dollars,''  and   Form  No.  55  con- 
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tains  an  averment  to  the  same  efifect,  but,  in  each,  the  words 
"  provable  in  bankruptcy  "  are  omitted. 

In  the  present  case,  at  the  threshold  of  these  proceedings, 
the  attaching  ci'editor  comes  into  Court  before  there  is  an  ad- 
judication, and,  intervening  for  his  interest,  makes  it  appear 
that  the  debtor  Burton  did  not  reside  witliin  the  jurisdiction 
of  the  United  States  when  the  creditors'  petition  was  filed.  It 
is  not  doubted  that  the  attaching  creditor  has  such  an  interest 
as  to  enable  him  and  entitle  him  to  intervene  pro  interesse 
suOj  at  this  stage  of  the  proceedings. 

It  seems  to  me,  that,  on  this  state  of  facts,  the  Court  can- 
not adjudge  Burton  a  bankrupt. 

The  insolvency  statute  of  Massachusetts  (St.  1838,  chap. 
163,  §  1)  limited  the  application,  in  voluntary  cases,  to  cases  of 
debtors  "residing  within  this  Commonwealth."  Section  19  of 
the  same  statute,  which  authorized  proceedings  in  insolvency 
against  a  debtor,  on  the  application  of  a  creditor,  provided  that 
the  proceedings  should  be  instituted  by  the  application  of  the 
creditor  *'  to  the  Judge  of  Probate,  or  to  any  master  in  chancery 
fbr  the  county  in  which  the  said  debtor  resides."  In  Clafliny. 
Beach  (4  Metcalf,  392)  one  Canfield,  residing  in  Massachusetts, 
left  that  State  in  March,  1841,  and  became,  and  thereafter 
continued  to  be,  a  resident  in  the  State  of  New  ITork.  Certain 
creditors,  in  February,  1841,  attached  his  property  in  Massa- 
chusetts. Other  creditore,  in  July,  1841,  petitioned  against 
Canfield,  before  a  master  in  chancery,  in  the  county  in  Massa- 
chusetts where  he  had  resided,  and  a  warrant  was  issued  and 
assignees  appointed,  who  claimed  that  the  attachments  were 
thereby  dissolved.  The  attaching  creditors  intervened  by  peti- 
tion, and  objected  to  the  validity  of  the  proceedings,  and  prayed 
that  they  might  be  stayed.  This  was  done  by  the  Court,  which 
held  that  the  master  in  chancery  had  no  jurisdiction  of  the  case, 
and  that  the  proceedings  before  him  were  unauthorized  and 
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could  not  have  the  effect  to  discharge  the  lien  acquired  under 
the  attachment,  and  that  the  assignees  must  be  enjoined  from 
interfering  with  the  attached  property. 

In  Li  re  GoodfelUm  (1  Lowell,  510)  a  debtor  filed  a  vol- 
untary petition  in  bankruptcy,  in  the  District  Court  for  Massa- 
chusetts, alleging  that  he  resided  in  Boston,  and  had  carried  on 
business  tliere  for  fourteen  months  next  preceding  the  date  of 
his  petition.  After  adjudication  a  creditor  petitioned  that  the 
proceeflings  might  be  vacated  for  want  of  jurisdiction,  on  the 
ground  that  the  debtor  was  anon-resident  alien.  Judge  Lowell 
entertained  the  i>etition,  holding  that  the  adjudication  might  be 
enquired  into.  He  further  found,  as  a  fact,  that  the  bankrupt 
was  domiciled  in  Boston  when  his  petition  was  filed.  But  the 
-case  proceeded  on  the  principle,  that,  although  the  bankrupt  had 
carried  on  business  in  Boston  for  the  statutory  time  next  pre- 
ceding the  date  of  the  filing  of  his  petition,  the  Court  could 
not  entertain  his  petition  if  he  did  not  reside  within  the  juris- 
diction of  the  United  States  at  such  date. 

There  are  cases  in  the  bankruptcy  Courts  where  a  partner, 
who  has  never  resided  in  the  United  States,  in  a  firm  the  other 
membei-s  of  which  reside  here,  and  where  all  of  the  partnere 
have  carried  on  business  for  the  required  period  in  the  District 
in  which  the  petition  was  filed,  has  been  adjudged  a  bankrupt 
in  connection  with  his  copartners,  and  the  copartnership  prop- 
erty found  here  has  been  administered  under  such  adjudica- 
tion. But  the  question  does  not  seem  to  have  been  considered 
in  any  published  case  except  that  of  Goodfellow.  I  am 
informed  by  the  District  Judge  of  the  Northern  District  of 
New  York,  that  he  has  adjudged  bankrupts  all  the  membei's  of 
a  firm  trading  here,  where  one  of  its  members  liad  always 
resided  in  Canada,  but  that  tlie  point  now  under  consideration 
was  not  raised  before  him. 

There  seems  to  me  to  be  a  clear  intent  in  the  statute  to 
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put  a  limitation  upon  the  power  of  the  bankruptcy  Court,  by 
enacting  that  it  shall  not  assume  to  adjudge  any  person  a  bank* 
rupt  who  is  shown  to  be  not,  in  fact,  a  resident  within  the  jur- 
isdiction of  the  United  States  when  the  petition  in  bankruptcy 
is  filed ;  and  I  must  hold  that,  when  the  question  is  raised  at 
the  stage  at  which  it  is  raised  in  this  case,  by  a  creditor  having 
the  interest  which  the  intervening  creditor  here  has,  and  the 
fact  of  non-residence  is  shown,  the  Court  must  refuse  to  adjudge 
the  debtor  a  bankrupt. 

But  it  is  not  proper  to  dismiss  the  petition  entirejy.  The 
petitioning  creditora  are  creditors  of  Watson,  and  may  have  the 
petition  dismissed  as  to  Burton  and  an  adjudication  as  to  Wat- 
son. What  the  consequences  of  such  an  adjudication  will  be 
is  not  a  question  now  raised. 

For  the  attaching  creditor,  J,  M,  Ouiteau, 
For  the  debtoi-s,  K  C.  Barlow. 
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Practice  in  Admiralty. — Evidence  Taken  in  Former  Suit. 

Two  suits  in  rem^  in  Admiralty,  were  brought  against  the  same  vessel  for  a 
collision — one  by  the  owners  of  a  schooner,  and  the  other  by  the  master  of 
the  schooner  in  behalf  of  the  owners  of  her  cargo.  The  libellant  in  the 
latter  suit  moved  for  an  order  that  he  be  allowed  to  read  in  evidence  against 
the  claimants  in  that  suit  a  deposition  which  had  been  taken  on  behalf  of 
the  libellants  in  the  former  suit : 

He^dy  That  the  motion  must  be  denied. 

These  were  two  suits  in  rem,  in  Admiralty,  against  the 

same  steamboat,  for  a  collision — one  brought  by  the  owners  of 
22 


zn  v/',-Trf£K?r  Li?Te:-cT  c-r 


"ut  '•^^samj'^iatL  Juaa.  H. 


\Uj/t*  ayon'.f,  J,  Xo  rra.->e  i»  cited  where  an  apj»'iv.-arion  to 
H.l'/^r  fj-u  r*r4/\'.:i'^  in  one  ca^e  of  a  dej»o5ition  taken  in  am#tlier 
/;;*#>;  JiJM  l/<'"ri  */rnuUA^  unless  the  parties  to  the  two  cases  were 
t)»<?  f^ii,tit%  'J*ii;U  wa«  h^>  in  GrunyiiiujHr  v.  PhVjhtt  (5  Bissell, 
101;,  In  f|je  pnr'^nt  case  tlie  parties  are  not  the  same.  In 
tli<j  oiMj  hnit,  the  owncre  of  the  schooner  sue  for  the  damages 
\\m'.\I  ^\\A',).\\M'A  f;y  the  c^illinion ;  in  the  other  snit,  the  master 
of  the  M^hooner  hiich  \a}  rewiver  for  the  damasres  sustained  by 
fhe  owrufiH  of  the  cargo  by  the  colh'sion.  Tlie  causes  of  action 
iinj  difl'<!rent-,  although  !>oth  grow  out  of  the  same  collision. 
In  (Jrunnltifjf'r  v.  Philpot  the  causes  of  action  were  the  same. 
Kvnti  if  the?  partiffh  and  the  causes  of  action  were  the  same,  as 
In  Itrfuwr  v.  CaUlimU  (13  lilatchf.  C.  C.  K,361),  I  should  feel 
hound  to  rcgiird  the  decision  in  that  case  as  a  controlling  one. 

(Vrliiinly,  the  claimant  in  the  second  suit  wonld  have  no 
right  to  niud,  an  against  the  libellant  in  that  suit,  depositions 
which  Huch  chiiniant  had,  as  claimant  in  the  first  suit,  taken  in 
I  hut  Huit  agiiinr4t  the  libollants  therein.  The  right  ought  to  be 
nu<Iproi'ul,  in  any  rule  on  the  subject. 

The  motion  is  denied. 
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THE  STEAM-TUG  FIDELITY  * 

Seizure  op  Municipal  Propkbty. —Notice  Under  State  Law. 

A  steam-tug  owned  by  a  municipal  corporation,  and  employed  exclusively  in 
the  service  of  a  department  of  such  corporation,  in  performing  the  public 
duties  of  the  Government  of  the  municipality,  is  not  liable  to  seizure  in  a 
suit  in  rem,  in  Admiralty,  for  a  maritime  tort. 

The  Act  of  the  Legislature  of  New  York,  passed  April  80th,  1873  (Laws  of 
New^  York,  1873,  p.  G13,  §  105),  requiring  thirty  days^  notice  of  a  claim  to 
be  given  to  the  Comptroller  of  the  city  of  New  York  before  suit  is  brought 
against  the  city  corporation  on  the  claim,  and  ten  days'  notice  to  be  given 
to  him,  after  judgment,  before  an  execution  can  issue,  is  inconsistent  with 
a  seizure  before  judgment,  of  such  steam-tug. 

Blatoufobd,  J.  The  libellant,  as  owner  of  a  canal-boat, 
brings  a  libel  in  rem  against  the  steam-tug  Fidelity,  to  recover 
damages  for  the  sinking  of  the  canal-boat  through  the  alleged 
negligence  and  wrong  of  the  tug.  The  substance  of  the  libel 
is,  that,  while  the  canal-boat  was  lying  at  a  wharf  at  BlackwelPs 
Island,  some  outside  persons  cast  off  her  lines  against  the  will 
of  the  peraon  on  board  and  in  charge  of  her,  and  pushed  her 
away  from  the  wharf,  and  that  thereupon  the  tug,  acting  under 
the  direction  of  the  same  persons,  and  without  the  request  of 
the  person  in  charge  of  the  canal-boat,  made  fast  with  a  line  to 
the  canal-boat,  and  proceeded  to  pull  her  out  into  the  river  so 
carelessly  and  recklessly  that  her  stern  was  thrown  against  a 
wall  and  some  submerged  rocks,  the  existence  and  position  of 
which  were  known  to  those  in  charge  of  the  tug,  and  that,  in 
consequence,  the  stern  planking  of  the  canal-boat  was  torn  off, 
and  she  became  a  wreck  and  sank  with  her  cargo,  to  the  damage 
of  the  libellant  $1,500. 


*  The  decision  in  this  case  was  affirmed  by  the  Circuit  Court,  on  appeal, 
August  5th,  1879.     (See  15  Blatchf.  C.  C.  R.,  5«9.) 


»4  SOUTHERN  DISTRICT  OF  KTW  YORK, 


Tl-rr  ifav^.r,  AMennen,  anJ  CommoiiAlrT  *-f  tLe  c:*t  of 
New  \  -^.k.  a  rr.'ir.Icr.'ai  eorpjratlon  charjed  w::h  rLe  jr*'«'em- 
mer.t  of  tr.e  c:tv  of  New  York,  were  the  owners  *jl  the  tug 
at  the  t:r..e  of  the  occnrrence,  and  intervened  ar.d  pi:  :a  a 
c^airn  ^o  J  f:r,  on  her  arrest  nrder  pr»ice»s,  and  Lave  answered 
the  l.'^el  thro-^^h  the  master  of  the  tii^.  It  apiitrars  that  the 
Vi;:  wh«  in  the  eji;pl'»yrnenr  of.  and  under  tlie  eiclasive  e>-r.n>;l 
and  fllrf:f:*lon  of,  a  b*>ard  or  department  of  the  c»'»ri»»rar'on, 
calie*!  The  CommUsIoners  of  Public  Charides  aiid  Comxriou, 
aLd  wai5  enijfloved  hj  thern  in  trar*sporting  pria«.»ner5  and  in 
carrj::.^  sick  persons  and  the  bo«l:es  of  the  dead,  and  in  tow- 
ir.g  lr^a*s  with  S!:p;.«l:es  for  t!ie  department — all  these  serriees 
beif::r  if*  the  course  of  the  rlisciiar^  bv  the  e»»ni:^:ss:«'ner5  of 
their  pr«ff»er  public  duties;  and  tliat  she  was  n«„»t  engaged 
in  an%'  other  bu^ineso.  The  i-anal-boat  Lad  on  b-"»ard  at  the 
time  a  C5ir;^>  of  coal,  inten«!e<J  for  the  use  of  the  commis- 
sioners, and  was  Iviii'j  at  the  wliarf  waitinj'  to  have  such  carsjo 
diircharpred,  and  was  cast  lo<»se  by  direction  of  a  pniper  subor- 
dinate of  the  commissioners,  in  order  to  enable  a  schooner 
with  a  cartro  of  ice  to  take  her  place  and  nnk»ad,  and  that  the 
tug  t^xjk  bold  of  the  canal- boat  in  order  to  put  her  outside  of 
the  6clKX>ner. 

On  these  facts  it  is  contended  for  the  claimants  that  the 
tug  is  not  liable  to  seizure  in  a  suit  in  rem^  in  the  Admiralty,  to 
respond  for  this  alleged  maritime  tort.  In  the  case  of  The 
Police  Boat  Seneca  (S  Benedict,  5C>9)  it  was  sought  to  enforce 
a  lien  for  wharfage,  by  a  suit  in  rem^  in  the  Admiralty,  against 
a  steamboat  belonging  to  the  corporation  of  the  city  of  Xew 
York,  and  exclusively  employed  in  the  service  of  the  Police 
Department  of  the  city.  The  Court  held,  that,  as  the  vessel 
was  public  proj)erty,  devoted  to  a  specific  and  public  use,  she 
was  not  subject  to  be  seized  in  the  Admiralty,  to  enforce  the 
demand  claimed.     The  decision  was  placed  on  the  ground  that 
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such  property  is  exempt  from  seizure  on  execution.  1  do  not 
think  that  the  fact  that  the  claim  for  wliarfage  arose  out  of  an 
implied  contract,  and  that  the  present  case  is  one  of  tort, 
makes  any  difference.  The  tug  was,  by  an  authorized  act  of 
the  city  government,  devoted  to  public  use.  She  was  public 
property,  and  the  public  use  to  which  she  was  devoted  was  a 
specific  use.  Such  property,  belonging  to  any  governmental 
body,  Federal,  State,  or  municipal,  cannot  be  seized  to  satisfy 
an  execution  on  a  judgment.  {Darlington  v.  The  Mayor ^  31 
N.  Y.,  193.)  Nor  can  it  be  seized  by  propess  in  advance,  to  be 
held  as  security  for  a  judgment  which  may  be  recovered. 
Such  action  has  the  effect  of  interfering  with  the  public  officers 
in  the  discharge  of  their  public  duties,  by  depriving  them  of 
necessary  instruments  for  the  discharge  of  those  duties.  The 
tort  alleged  in  this  case  is  the  negligence  of  those  in  charge  of 
the  tug,  who  were  the  servants  of  the  commissioners.  The 
principle  on  wliich  the  tug  would  ordinarily  be  liable  for  the 
tort  is,  that  her  owners  have  entrusted  their  servants  with  the 
tug,  and  thus  made  themselves  responsible  for  what  such  ser- 
vants may  negligently  do  in  the  course  of  their  employment. 
But  the  act  of  using  the  tug  to  pull  away  the  canal-boat  was 
no  different,  in  its  scope  and  quality,  from  the  act  of  using  the 
wharf  for  wharfage.  No  distinction  can  be  taken  between  the 
two,  which  would  uphold  the  seizure  in  the  case  of  the  tort  and 
forbid  it  in  the  case  of  the  implied  contract  for  wharfage. 
The  question  is  one  of  public  policy,  and  the  principle  involved 
is,  that  to  permit  a  seizure  of  the  tug  in  this  case  would  endan- 
ger the  performance  of  the  public  duties  of  the  government 
of  the  municipality.  A  lien  may  exist,  and  the  Court,  where  it 
has  control  of  the  res  in  a  proper  manner,  may  enforce  the  lien 
upon  it ;  but  it  will  not  enforce  the  lien  upon  the  res,  where,  in 
order  to  obtain  such  control  and  sustain  the  proceeding,  the 
possession  of  the  governmental  authority  must  be  invaded  under 
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the  process  of  the  Court.  The  latter  is  the  present  case. 
{Brings  v.  Light  Boats,  11  Allen,  157;  The  Davis,  10  Wal- 
lace, 15).  In  Oity  of  Chicago  v.  Hasley  (25  Illinois,  596),  it 
was  held,  on  principle,  that  an  execution  could  not  issue  against 
a  municipal  corporation,  on  a  judgment  for  a  debt  or  damages 
recovered  against  it. 

This  suit  is  not  one  in  form  against  the  municipality,  but 
it  is  in  substance.  The  statute  law  is  in  harmony  with  the  rule 
of  public  policy  before  referred  to.  It  is  provided  as  follows, 
by  the  State  statute  of  April  30th,  1873  (Laws  of  New  York, 
of  1873,  page  513,  §105):  "No  action  shall  be  main- 
tained against  the  Mayor,  Aldermen,  and  Commonalty  of  the 
City  of  New  York,  unless  the  claim  on  which  the  action  is 
brought  has  been  presented  to  the  Comptroller,  and  he  has  ne- 
glected for  thirty  days  after  such  presentment  to  pay  the  same. 
Before  any  execution  shall  be  issued  on  any  judgment  recov- 
ered upon  such  a  claim,  a  notice  of  the  recovery  thereof  shall 
also  be  given  to  the  Comptroller,  and  he  shall  be  allowed  ten 
days  to  provide  for  its  payment  by  the  issue  of  revenue  bonds 
in  the  usual  manner  according  to  law."  The  general  rule  of 
public  policy  being  as  stated  above,  there  is  nothing  in  any 
statute  of  the  State  or  of  the  United  States  which  varies  such 
rule  for  the  purposes  of  the  present  case.  On  the  contrary, 
the  statute  above  cited  is  inconsistent  with  a  seizure  before 
judgment,  of  the  property  seized  in  this  case. 

I  have  not  considered  the  merits  of  this  case,  as  to  whether 
there  was,  in  fact,  negligence  on  the  part  of  those  in  charge  of 
the  tng,  or  even  as  to  whether  the  canal  boat  was  injured  while 
attached  to  the  tug ;  but,  for  the  reasons  above  assigned,  the 
libel  must  be  dismissed,  with  costs. 


For  the  libellant,  E.  2>.  McCarthy. 
For  the  claimants,  T,  B,  Clarkson. 
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IN   THE   MATTER    OF   THE    ATLANTIC    MUTUAL 
LIFE  INSURANCE  COMPANY,  A  BANKRUPT. 

M  ABSHAL. — Fees. — Attachment. 

An  officer  of  a  corporation  instituted  proceedings  in  its  name,  to  have  it  ad- 
judged a  bankrupt.  The  proceeding's  were  afterwards  set  aside  by  the 
Court,  as  not  having  been  authorized  by  a  majority  of  the  corporators. 
The  marshal,  having  served  notices,  as  messenger,  under  a  warrant  on 
adjudication,  applied  to  the  Court  to  enforce,  by  an  order  and  an  attach- 
ment against  such  officer,  the  payment  of  the  fees  for  the  marshal^s  ser- 
vices: 

Heldy  That  he  was  not  entitled  to  such  remedy,  but  must  proceed  by  action. 

Wallace,  J.  The  marehal  of  the  United  States  moves 
for  an  order  requiring  Lemon  Thompson,  an  officer  of  the  in- 
surance company,  upon  whose  petition  the  company  was  ad- 
judicated a  bankrupt,  to  pay  the  fees  of  the  marshal  in  exe- 
cuting the  warrant  issued  in  the  case.  After  the  mai-shal,  as 
messenger,  had  served  the  notices  required  by  the  warrant,  the 
adjudication  of  bankruptcy  was  set  aside  and  the  proceedings 
vacated,  because  the  reqnisite  majority  of  corporators  had  not 
authorized  the  proceeding.  The  marshal's  bill,  as  claimed  by 
him,  exceeds  by  $300  the  snm  he  has  received,  and  he  asks 
that  an  order  for  its  payment  be  now  made  and  enforced  by 
attachment  against  the  officer  who  instituted  the  proceeding. 

I  am  not  aware  of  any  authority  authorizing  the  remedy 
now  asked  for.  No  case  has  fallen  under  my  observation, 
where  any  Court  in  this  State  has  issued  an  attachment  at  the 
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instance  of  one  of  its  officers,  for  the  payment  of  fees  recover- 
able by  action  of  the  person  at  whose  instance  they  accrued. 
In  some  of  the  States  this  remedy  has  existed,  and  in  snch 
States  the  Courts  of  the  United  States  have  enforced  the  same 
remedy  (see  Caldwell  v.  Johnson,  7  Cranch^  276) ;  but  I  am 
unable  to  find  any  theory  upon  which  the  practice  can  be  sus- 
tained when  sought  to  be  invoked  within  this  State.  Unless 
authority  to  issue  an  attachment  in  this  case  can  rest  upon  the 
power  of  the  Court  to  punish  for  contempt,  a  commitment 
would  contravene  the  statute  abolishing  imprisonment  for 
debt.  The  power  of  the  Courts  of  the  United  States  to  pun- 
ish for  contempt  and  to  imprison  for  debt  is  substantially  co- 
extensive with  that  vested  in  the  Courts  of  this  State.  The 
power  to  punish  for  contempt  is,  possibly,  somewhat  more  cir- 
cumscribed than  that  conferred  by  the  laws  of  this  State, 
while  tlio  power  conferred  to  imprison  for  debt  is  precisely 
that  given  by  the  laws  of  the  State. 

It  may  be  said,  that  the  Court  can  make  an  order  requir- 
ing the  payment  of  the  fees,  and,  upon  refusal  of  the  party  to 
pay,  can  punish  as  for  contempt  of  an  order  of  the  Court.  It 
is  true,  that  the  Courts  of  the  United  States  may  punish  as  for 
contempt  any  disobedience  or  resistance  by  any  person  "  to  any 
lawful  writ,  process,  order,  rule,  decree  or  command  "  of  the 
Court ;  but  the  power  thus  conferred  is  not  to  be  construed  as 
extending  the  authority  to  punish  beyond  that  which  has 
always  inhered  in  Courts  of  general  jurisdiction,  and  does  not 
include  every  order  or  decree  which  the  Court  may  see  fit  to 
make.  Where  the  order  is,  in  effect,  a  final  judgment  for  the 
payment  of  money,  whether  the  proceeding  in  which  it  is 
made  is  of  equitable  or  legal  cognizance,  it  cannot  be  enforced 
by  i;nprisonment,  upon  the  theory  of  a  contempt. 

In  this  case  the  marshal  has  an  adequate  remedy  by  action, 
and  to  that  he  must  resort. 
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Seizurb  of  Vessel.— Jurisdiction.— Forfeiture. — Inspection. — Cer- 
tificate OF  Inspection. 

In  a  proceeding  against  a  vessel  to  recover  the  penalty  of  $500,  to  which  the 
vessel  is  made  liable,  and  sabject  to  be  proceeded  against  by  way  of  libel  in 
any  District  Court  having  jurisdiction  of  the  oifence,  by  §4499  of  the 
Revised  Statutes,  it  is  unnecessary  to  aver  or  prove  an  executive  seizure  of 
the  vessel  prior  to  her  seizure  under  the  process  issued  upon  the  filing  of  the 
libeL 

The  subject  matter  of  such  a  proceeding  is  the  enforcement  of  a  navigation 
law  against  a  vessel  employed  on  navigable  waters  of  the  United  States, 
and  the  District  Court  takes  jurisdiction  of  the  case  because  it  is  by  reason 
of  the  subject  matter  *^  a  civil  case  of  admiralty  and  maritime  jurisdiction,'' 
and  not  because  it  is  a  case  of  "  seizure  on  land  or  on  waters  not  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States''  (Rev.  Stat., 
§  563,  subd.  8).  The  absence  of  a  seizure  therefore  does  not  affect  the 
jurisdiction  of  the  Court. 

Executive  seizures  are  ^*  for  forfeiture  uuder  any  law  of  the  United  States'' 
(Rev.  Stat.,  §  734).  The  authority  to  seize  conferred  by  §  3059,  is  limited 
to  cases  of  forfeiture,  and  this  authority  is  not  extended  to  other  cases  by 
§  3072.  The  absence  of  authority  to  seize  from  §  4496,  shows  an  intent  to 
withhold  that  power  in  casfss  covered  by  the  section. 

Neither  the  duty  to  make  application  for  inspection  of  a  vessel,  nor  the  duty 
to  inspect,  created  by  §  4417,  attaches  while  the  vessel  is  unfinished. 

The  moving  of  an  unfinished  vessel  from  one  place  to  another  in  the  course  of 
her  construction,  and  not  for  the  purpose  of  earning  money,  is  not  naviga- 
tion of  the  vessel  within  the  meaning  of  §  4499. 

A  voyage  from  City  Island  to  New  York,  made  by  a  vessel  just  constructed, 
by  direction  of  the  inspectors,  to  enable  her  to  be  inspected  at  New  York, 
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Vy*:jih:.yrz^  J,  Tr.L«  b  a  pnjce€*i::.g  to  er.f  n-e  ac:i'r->t  the 
kt^ra'.'.  >>at  J^y*:.ia  Levir*€2^  a  pe:^':v  of  ^••'  f  r  v:  '-i::..n 
'/f  •;,';  rA'*\yr^\\f»Zi  U-*-*.  Tl-ie  pp>.-«r«:Ii.g  is  ir.-rii-.toi  c^ier 
;;44''Ci.  TLe  violation  of  law  cliargt^i  15  mr.r.::  ^  w::L:.ut 
iAy\:,j:  \jir  hnll  ar;d  l^j'ler  ir.rT-^cted,  as  rer;:3:rt»i  r»v  sect  "'ins 
4417,  44ir»J,  ar.d  44:57,  and  om:tt:rig  to  have  a  cert:5cate  of  in- 
'*\rf'/^,\  A\  di.rj/.awl,  as  re^^'iired  by  section  44ir3. 

An  exc^^j»*.;on  ar;d  an  ai^^wer  to  the  inf«.»nna::t.n  were  Sled, 
and  t^*e  eviden^^e  thereafter  taken^  npm  which  pleadings  and 
yufA^  the  canse  ia  now  to  be  determined. 

The  ^pe%tion  raised  bv  the  exception,  which  question  was 
a;rd:n  presenter!  apon  the  close  of  the  testimony,  is  to  be  passed 
(ff\  WrhU  Tliat  qnefetion  is  whether  in  a  procee^iing  like  this  it 
il  uf:^'4:hiUiry  to  aver  and  prove  an  executive  seizure  of  the  ves- 
sel prior  to  the  tiling  of  the  libel.  This  information  contains 
no  i^i}f:\i  avcnncnt,  and  the  question  is  therefore  fairly  present- 
er] by  the  exception  filed.  This  question  appears  to  be  similar 
in  character  to  the  question  raised  and  decided  by  this  Court, 
and  afterward  by  the  Circuit  Court  of  this  District  on  appeal, 
in  the  case  of  the  Missouri  (3  Ben.,  p.  608 ;  9  Blatch.  C.  C.  R 
p.  433> 

In  that  case  the  question  arose  under  what  is  now  section 
30SS,  of  the  Eevised  Statutes.  The  language  of  that  section 
is  as  follows:  "Whenever  a  vessel,  or  the  owner  or  master  of 
a  vcBHcI,  has  become  subject  to  a  penalty  for  a  violation  of  the 
Revenue  Laws  of  the  United  States,  such  vessel  shall  be  holden 
for  the  payment  of  such  penalty,  and  may  be  seized  and  pro- 
ceeded against  summarily  by  libel  to  recover  such  penalty.*' 
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Under  that  section  it  was  held,  in  the  case  of  the  Missouri,  that 
an  executive  seizure  of  the  vessej  prior  to  the  commencement 
of  an  action  was  not  necessary  to  give  jurisdiction  to  enforce 
the  lien  there  sought  to  be  enforced.  The  present  case  arises 
undi  r  section  4499,  which  is  part  of  the  title  (52)  devoted  to 
the  regulation  of  steam -vessels.  The  words  of  section  4499 
are  as  follows  ;  "  If  any  vessel  propelled  in  whole  or  in  part 
by  steam  be  navigated  without  complying  with  the  terms  of 
this  title,  the  owner  shall  he  liable  to  the  United  States  in 
a  penalty  of  $500  for  each  offence,  one-half  to  the  use  of  the 
informer,  for  which  sum  the  vessel  so  navigated  shall  be  liable 
and  may  be  seized  and  proceeded  against,  by  way  of  libel,  in 
any  District  Court  of  the  United  States  having  jurisdiction  of 
the  offence." 

I  am  unable  to  discover  any  difference  between  the  legal 
effect  of  this  provision  of  law  and  the  provision  considered  in 
the  case  of  the  Missouri.  The  language  is  identical  or  nearly 
so,  and  all  the  reasons  assigned  for  holding  an  executive  seizure 
to  be  unnecessary  in  cases  arising  under  section  3088,  are  equally 
applicable  to  a  case  like  this.  The  determination  of  this  case 
is,  therefore,  controlled  by  the  case  of  the  Missouri,  which, 
until  reversed,  must  furnish  the  law  for  this  Circuit. 

It  may  properly  be  added,  that  the  rule  laid  down  in  the 
case  of  the  Missouri  has  been  followed  in  several  cases  that 
have  since  arisen  in  this  port,  and  no  case  has  been  called  to 
my  attention  in  which  any  difficulty  has  been  occasioned  by 
the  case  of  the  Missouri,  or  in  which  it  has  been  suggested 
that  a  different  rule  would  be  desirable.  I  am  not  unaware 
that  in  the  case  of  the  tug  May  (6  Bissell,  p.  243)  a  conclusion 
was  reached  different  from  that  announced  in  the  case  of  the 
Missouri;  but  I  conceive  that  the  opinion  delivered  in  the 
case  of  the  tug  May  leaves  it  still  open  to  be  claimed  that  the 
considerations  which  impel  to  the  opposite  conclusion  are  of 
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controlling  weight,  and,  as  before  stated,  the  case  cannot  furnish 
authority  for  a  decision  of  this  Court. 

In  view  of  the  difference  that  has  thus  arisen  between  two 
Circuit  Courts,  it  may  be  permitted  to  me  to  alhide  here  to 
some  questions  suggested  by  the  view  of  the  law  presented  in 
the  opinion  delivered  in  the  case  of  the  tng  May. 

The  statute  under  which  the  proceeding  against  the  vessel 
is  taken  seems  to  declare  that  the  jurisdiction  shall  be  deter- 
mined by  the  offence.  If  a  subsisting  executive  seizure  be 
necessary  to  support  the  jurisdiction,  what  would  be  the  effect 
of  such  a  seizure  made  in  a  district  other  than  the  one  where 
the  offence  had  been  committed  ? 

The  subject  matter  is  the  enforcement  of  a  navigation 
law  against  a  vessel  employed  in  navigable  waters  of  the 
harbor.  Is  it  doubted  that  the  District  Court  in  Admiralty  has 
jurisdiction  of  such  a  case  as  ''  a  civil  case  of  admiralty  and 
maritime  jurisdiction,"  and  not  as  a  case  of  "  seizure  on  land 
or  on  waters  not  within  the  admiralty  and  maritime  jurisdic- 
tion ?"  (R.  S.,  §  563,  subd.  8.)  In  the  absence  of  any  statute 
making  an  executive  seizure  to  be  a  jurisdictional  fact,  can  an 
e3|,ecutive  seizure  have  then  any  effect  upon  the  question  of 
jurisdiction  ? 

It  is  admitted  that  cases  of  this  description  do  not  involve 
forfeiture.  They  are  simple  cases  to  enforce  a  lien  for  $500, 
in  which  the  vessel  may  be  sold  in  order  to  realize  the  amount 
of  the  lien,  but  cannot  be  sold  as  forfeited  to  the  United 
States.  But  executive  seizures  are  "for  forfeiture  under  any 
law  of  the  United  States"  (R.  S.,  section  734.)  In  section  941 
the  implication  appeare  to  be  that  all  cases  of  seizure  are 
cases  "  for  forfeiture,"  as  also  in  section  923,  where  the  lan- 
uage  is,  "  when  any  vessel,  goods,  wares,  or  merchandize,  are 
seized  by  an  officer  of  the  customs,  and  prosecuted  ior  forfeiture 
by  virtue  of  any  law  respecting  the  revenue,"  and  by  section 
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3059,  the  authority  to  seize  is  limited  to  cases  where  "  it  shall 
appear  that  any  breach  or  violation  of  the  laws  of  the  United 
States  has  been  committed,  whereby  or  in  consequence  of 
which  such  vessel,  or  the  merchandise  or  any  part  thereof  on 
board  of  or  imported  by  such  vessel,  is  liable  to  forfeitures'^ 
Does  not  this  last  provision  control  the  provision  in  section 
8072,  the  latter  being  intended  simply  to  extend  the  tenitorial 
jurisdiction  of  the  officers?  And  in  the  absence  of  any  known 
statute  authorizing  a  custom  house  officer  to  seize  property  not 
forfeited,  can  it  be  considered  clear  that  such  authority  can  be 
derived  from  the  general  tenor  and  effect  of  the  Act  of  Feb. 
28th,  1871  ?  (Now  title  52  of  the  R  S.)  If  it  was  intended 
by  tliat  act  to  authorize  executive  seizures,  it  would  certainly 
have  been  easy  to  say  so  in  section  4496.  The  studied  absence 
of  authority  to  seize  from  that  section  affords  room  to  infer  an 
intention  to  withhold  a  power  that,  if  unduly  exercised,  must 
often  greatly  embarrass  "  steamera  arriving  and  departing." 

In  regard  to  the  22d  Admiralty  Kule,  which  by  its  terms 
is  confined  to  cases  based  on  an  executive  seizure,  it  may  be 
asked  how  can  such  a  rule  show  that  all  informations  must  be 
so  based  \ 

In  regard  to  the  forms  in  Benedict's  Admiralty,  as  well  as 
the  decision  of  the  Supreme  Court  of  tlie  United  States  in  re- 
spect to  seizures,  I  remark  that  so  far  as  I  know,  when  those 
cases  arose  no  statute  was  in  force  which  gave  a  lien  for  a  fixed 
sum  as  punishment  for  a  violation  of  law.  So  far  as  my  ex- 
amination extends,  the  cases  were  all  cases  wh^re  the  property 
seized  had  become  the  property  of  the  United  States  by  reason 
of  acts  entailing  a  forfeiture. 

These  considerations  are  with  great  respect  submitted, 
as  throwing  light  upon  the  question  involved,  but  the  exception 
is  overruled  upon  the  authority  of  the  case  decided  by  the 
Circuit  Court  of  this  District. 


MASTERS  DISTRICT  OF  JkEW  YORK. 


The  remaining  qaesrion  is  raised  bv  the  az^sver  to  the 
irjfvnrArk-Q. 

TLe  averments  of  the  information  are  that,  on  the  1st  day 
of  Jan:iarT.  1S77,  and  at  all  times  sinoe^  the  reseel  was  cavi- 
ga*'nz  the  bav  and  harbor  of  New  York,  within  the  jcrif-ifctioo 
of  ihls  Court,  with'>ut  anv  api;I:cation  in  writing  havi:;^  been 
made  bj  her  owner  or  master  for  an  inspecti«.»n,  and  w::hoat 
havfn^  been  i::5peeted  or  anj  cert; tit-ate  of  inspection  haring 
been  isened,  and  without  having  a  certificate  of  inspection  kept 
framed  under  gla»  and  placed  as  required  bv  secti'-^a  4^3, 
aT:d  without  having  had  her  hTill  and  boilers  ii;si^vte»l,  as  re- 
q-i-red  by  sections  |  442*5  and  4427,  of  the  Kev-sed  Srarutes. 
Tiie  answer  sets  up  facts  which,  it  ifl  claimed,  show  that 
the  vessel,  at  the  time  in  the  information  mentioned,  was 
in  an  mj finished  state,  and  that  slie  never  was  navigated 
witLin  the  meanincr  of  the  statute,  and,  further,  that  she  was 
pnx-eeded  against  in  this  action  pending  an  application  for  in- 
spection- 
It  appears  from  the  evidence  that  the  hull  of  the  vessel 
was  built  at  City  Island,  in  the  Somid  ;  that,  in  September, 
1S70,  the  hull  was  taken  through  the  canals — as  the  answer 
says — to  Norfolk,  Virginia,  for  the  purpose  of  having  the 
engine  there  put  in.  That  the  engine  was  then  put  :n,  and 
the  l>oat,  liCing  still  not  fully  completed,  was  brought  back 
from  Norfolk  to  City  Island^  and  on  her  way  back  stoj^ped  at 
Xew  York,  and,  the  next  day,  was  taken  to  City  Island,  for 
the  purpjse  of  being  there  completed.  After  her  return  to 
City  Island,  a  verbal  application  was  made  for  an  inspection, 
to  which  the  reply  was  made  that  the  boat  would  not  be  in- 
spected until  completed,  and  that  she  must  be  brought  down 
to  Xew  York  and  would  there  be  inspected.  Thereupon,  on 
the  ISth  of  January,  the  boat  was  brought  down  to  New 
York,  carpenters  being  still  at  work  on  her  as  she  came.     She 
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was  libelled  the  day  after  her  arrival  in  New  York,  not  having 
made  any  voyages  other  than  those  described. 

It  will  be  seen  that  the  inquiry  here  is,  by  the  averments 
of  the  information,  limited  to  navigation  in  the  bav  and  harbor 
of  Ne\^  York  and  the  East  River,  and  to  a  period  including 
and  subsequent  to  January  1, 1877.  The  question  that  arises, 
then,  is  whether  transporting  this  vessel  while  in  an  unfinished 
state,  from  New  York  to  City  Island  on  her  way  from  Norfolk, 
or  transporting  her  back  from  City  Island  to  New  York,  with- 
out having  been  inspected,  was  navigation  of  her  without  com- 
plying with  the  navigation  laws  within  the  meaning  of  section 
4499.  I  am  of  the  opinion  that  it  was  not,  and  for  this  reason. 
It  seems  quite  clear  that  according  to  the  intention  of  the  stat- 
ute, inspection  of  a  vessel  is  not  to  be  made  when  she  is- in  an 
unfinished  state.  It  is  only  a  completed  vessel,  ready  for  the 
business  for  which  she  is  intended,  that  can  be  passed  by  the 
inspectoi'S,  as  constructed  in  accordance  with  the  navigation 
laws.  It  follows  that  neither  the  duty  to  make  application  for 
inspection  nor  the  duty  to  inspect  attaches,  while  the  vessel  is 
unfinished.  Therefore,  to  hold  that  moving  an  unfinished 
vessel  from  one  place  to  another  in  the  course  of  her  construc- 
tion, is  navigating  her  within  the  meaning  of  the  statute,  is  to 
forbid  the  construction  of  vessels  except  at  places  where  they 
can  be  completed  in  all  their  parts.  Such  was  not  the  intention 
of  the  statute.  The  object  sought  by  the  statute  is  attained  when 
it  is  held  'that  as  soon  as  the  vessel  is  completed  she  shall  be  in- 
spected, and  that  the  obligation  to  apply  for  inspection  does  not 
attach  until  she  is  completed.  It  is  true  that  this  construction 
of  the  statute  affords  some  opportunity  for  attempting  to  evade 
the  law,  by  continuing  work  upon  a  new  vessel  after  she  has,  in 
fact,,  begun  to  be  employed  as  a  vessel  for  the  transportation 
of  freight  and  passengers;  but  I  apprehend  that  little  difiiculty 
will  be  found  in  dealing  with  such  cases  when  they  arise. 
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If  tl'-e  tra!.-jr>rta::«.D  of  iliis  r€*=el  Lad  l«€*:i  cuderr&ken 
for  ::-*;  j  jr;**=^  of  ^atli'a.z  ii^*»Ley,  1  rh-ii;].!  u:.  ^le^tx^naMT 
Lo.d  Ler  lijir^Ie  to  thi*  |»r>'5e«_-ut:oij.  uj->n  iLe  gT»»:iLJ  li.at  after 
m  \f^^\  hkLi  \jh'/\iu  her  w-^rk.  it  is  ri^t  f'pen  to  Lerowi^er  to  say 
t}*at  ei'ie  i-j  not  tii;i-lie«l  as  Le  inteDiled  to  hare  her  £:.iAed  for 
feU'.-h  work,  lifit  tLi*  b  no  tueli  ease.  The  e^i-jd  faith  of  the 
parties  L;  aj»j»arent.  TLe  veseel  went  fn»iu  Citv  Is-lr»i.d  to  Nor- 
folk for  the  y?ie  pnq#o&eof  having  her  engine  pnt  in  her.  She 
esin.fA  i.eitLer  pas^aire- money  nor  freigiit.  and  iLe  traiisaction 
was  elTf.ilar  in  character  to  the  ordinary  and  nece>-arr  movino^ 
of  a  new  vessel  from  tlie  ship-yard  wiiere  >he  is  launched,  to 
tlie  ei.;r'ne  builder 6,  where  she  takes  in  her  en^rine.  The 
only  o'^ject  of  going  from  City  Island  to  Norfolk  was  for  the 
y.iri*^j¥s  of  l>eing  there  completed.  The  stoppage  at  New  York 
on  her  retiini  was  a  mere  incident  to  that  vova<re.  She  took 
on  no  freight  or  passengers  at  New  York.  I  am,  for  these 
rea>^>n8,  of  opini<^»n  that  the  passage  from  Xew  York  to  City 
Ii»Iand,  nnder  such  circamstances,  was  not  a  violation  of  the 
navigation  laws. 

The  jjasHage  from  City  Island  back  to  New  York  might  also 
be  held  to  be  disposed  of  by  what  has  been  said,  inasmuch  as  the 
evidence  shows  that  the  workmen  en^cao^ed  in  her  construction 
had  not  vet  left  her.  But  the  evidence  is  not  verv  definite 
as  to  what  work  was  done  on  her  after  she  left  City  Island. 
I  therefore  dispose  of  this  bmnch  of  the  case  upon  another 
ground,  namely,  that  the  transportation  from  City  Island  to 
New  York  Was  in  consequence  of  the  direction  from  the  inspec- 
tors that  the  boat  be  brought  from  City  Island  to  New  York, 
to  enable  her  to  be  inspected  at  New  York.  That  voyage  was, 
therefore,  in  a  fair  sense,  a  necessary  voyage,  undertaken  for 
the  s^>le  purpose  of  bringing  the  boat  to  tlie  place  of  inspection 
designated  by  the  officers,  and  is  to  be  considered  as  part  of  the 
proceeding  to  obtain  inspection,  which  the  law  enjoins.    The 
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vessel  was  libelled  on  the  day  after  her  arrival  in  New  York, 
and  when  she  had  not  removed  from  the  wharf  at  which  she 
moored  npon  her  arrival.  It  cannot,  tlierefore,  be  held  that 
the  voyage  from  City  Island  to  New  York  was  a  navigation  of 
the  boat  in  violation  of  the  navigation  laws* 

I  have  not  overlooked  the  fact  that  this  boat,  when  she 
came  from  City  Island  to  New  York,  brought  a  few  baskets  of 
oysters.  Such  a  fact  requires  explanation.  And  it  has  been 
furnished,  for  it  appears  that  the  boat  became  frozen  up  at 
City  Island,  and  was  unable  to  procure  any  proper  ballast; 
whereupon  the  owner  put  on  board  a  few  baskets  of  oysters, 
for  the  purpose  of  trimming  his  vessel,  so  as  to  enable  her  to 
proceed  to  New  York  with  safety.  The  oysters  were  not  taken 
on  freight,  but  belonged  to  the  owner,  and  their  presence  on 
board  does  not  change  the  aspect  of  the  case. 

The  information  contains  a  count  under  Section  4423,  charg- 
ing as  a  non-compliance  with  the  navigation  laws,  the  omission  to 
have  any  certificate  of  inspection  placed  in  a  conspicuous  place 
in  the  vessel ;  and  it  has  been  contended  that  the  omission  to 
have  a  certificate  so  placed  renders  the  vessel  liable,  whether 
the  vessel  had  been  navigated  or  not.  But  the  sufficient  an- 
swer to  this  proposition  is,  that  no  certificate  could  be  displayed 
when  none  existed,  and  the  statute  is  not  intended  to  require  an 
impossibility.  Section  4423  can  have  no  effect  in  the  case  of  a 
vessel  that  has  never  been  inspected,  and  where  for  that  reason 
it  is  impossible  to  have  a  certificate  displayed. 

Upon  these  grounds,  therefore,  the  information  in  this  case 
must  be  dismissed. 

For  the  United  States,  Assistant  District  Attorney    Geo. 
W,  Iloxie. 


For  the  steamboat,  C.  E,  CroweU. 
23 
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in  the  matter  of  the  surplus  and  rem- 
nants of  the  steamboats  syracuse, 
McDonald,  and  oiiio. 

Lien  Upon  Frocbedb  of  Saxe.— Hortoaob.— Meboer. 

A  yessel  sold  under  a  final  decree  in  a  proceeding  in  r&m  is  sold  free  and  dear 
of  all  incumbrance — ^all  liens  or  incumbrances  upon  the  vessel  are  by  such  a 
sale  transferred  from  the  vessel  to  the  proceeds. 

No  confusion  of  rights  arises  from  the  fact  that  the  purchaser  at  such  sale  ia 
at  the  time  owner  of  a  mortgage  upon  the  vessel — the  mortgage  is  not  ex- 
tinguished in  such  a  case,  but  becomes  a  charge  upon  the  proceeds  of  the 
vessel,  and  the  purchaser  of  the  vessel  may,  upon  petition,  obtain  payment 
of  the  amount  due  upon  the  mortgage  out  of  such  proceeds,  all  other  claims 
ag^ainst  the  vessel  having  been  satisfied. 

» 

Benedict,  J.  The  three  steamboats  above  named,  having 
been  proceeded  against  in  this  Court  to  enforce  the  payment  of 
certain  maritime  liens  to  whicli  they  were  severally  subject, 
have  heretofore  been  sold  under  decrees  rendered  in  the  actions 
brought  by  the  several  lien  creditors.  In  each  instance  there 
remains  in  the  registry  of  the  Court  of  the  proceeds  of  the 
boat  a  surplus  after  paying  all  the  maritime  liens.  In  the  case 
of  the  Syracuse  the  surplus  is  $3,863.64.  In  the  case  of  the 
McDonald  the  surplus  is  $3,441.67,  and  in  the  case  of  the  Ohio 
the  surplus  is  $1,054.73.  The  total  of  these  sums  is  the  sum 
of  $8,360.14.  The  boats  were  all  owned  by  the  same  pereon. 
In  each  of  these  cases  a  petition  is  tiled  by  Thomas  Cornell, 
asking  that  the  said  surplus  be  paid  over  to  him  on  acccoiint  of 
a  chattel  mortgage  upon  the  three  boats,  which  he  claims  to 
own,  and  upon  which,  as  he  asserts,  the  sum  due  is  greater  tlian 
the  total  surplus  proceeds  arising  from  all  the  boats. 

The  owner  of  the  boats  appeared  in  opposition  to  the  peti- 
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tioii,  and  interposed  an  oral  answer  to  each  petition,  denying 
the  right  of  the  petitioner  to  be  paid  out  of  the  fnnds  in  the 
registry.  The  cases  were  referred  to  a  commissioner  to  take 
t  e  proofs,  and  before  the  commissioner  as  well  as  before  the 
Court,  the  cases  were  heard  together. 

Several  questions  of  law  and  of  fact  are  supposed  to  be 
raised  by  these  proceedings,  but  a  single  one  of  which  is 
deemed  of  sufficient  importance  to  require  attention  on  this 
occasion.  The  controversy,  it  will  be  observed,  is  between 
mortgagor  and  mortgagee.  The  vessels  have  all  been  sold  in 
proceedings  to  which  all  the  world  were  parties.  The  claims 
of  all  parties  who  have  appeared  have  been  paid,  save  only  the 
<:laim  arising  out  of  a  mortgage  executed  by  the  owner  of  the 
boats,  and  this  owner  is  the  only  party  before  the  Court  that 
opposes  the  claim  based  on  the  mortgage.  The  petitioner  is 
an  assignee  of  the  mortgage,  deriving  title  from  one  Belknap, 
and  for  the  purposes  of  the  present  discussion  it  will  be  as- 
sumed that  Belknap  was  the  purchaser  of  the  McDonald  and 
the  Syracuse  at  the  marehal's  sale,  and  that  he  assigned  his 
mortgage  to  the  petitioner  subsequent  to  such  sale. 

Claiming  the  facts  to  be  as  thus  assumed,  the  owner  con- 
tends, in  respect  to  these  two  boats,  that  the  purchase  of  the 
boats  at  the  marshal's  sale  by  Belknap,  the  then  holder  of  the 
mortgage  on  the  boats,  extinguished  the  mortgage,  so  that  it 
affords  no  ground  for  a  claim  to  the  surplus  proceeds  arising 
from  the  sale. 

Upon  this,  the  main  question  of  the  present  controvei*sy,  I 
entertain  no  doubt.  These  boats  were  sold  under  the  decree 
of  a  Court  of  Admiralty  in  a  proceeding  ?!;i  rein.  No  right, 
title,  or  interest  of  any  one  was  sold.  It  was  the  boats  them- 
selves that  were  sold,  and  they  were  sold  free  and  clear  of  any 
charge,  lien,  or  encumbrance.  It  is  a  misapprehension,  there- 
fore, to  suppose  that  what  Belknap  bought  was  an  equity  of 
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redemption.  No  such  interest  was  exposed  for  sale.  By  the 
sale  Belknap  became  owner  of  the  boats  themselves  from  that 
time  forward,  and  all  prior  subsisting  liens  and  encumbrances 
upon  the  boats  by  operation  of  faw  passed  from  the  boats  to 
the  proceeds  of  the  sale,  which  thereafter,  so  far  as  such  liens 
and  encumbrances  are  concerned,  became  in  law  the  boats. 
But  the  buyer  of  the  boats  acquired  by  his  purchase  no  inter- 
est in  the  proceeds  of  the  6ale,  nor  could  he  acquire  such  a 
right  by  means  of  such  a  purchase.  There  is  no  room,  there- 
fore, for  the  application  of  the  doctrine  of  merger.  No  con- 
fusion of  rights  arose  from  the  purchase  of  the  boats.  On  the 
contrary,  the  effect  of  the  sale  was  to  prevent  the  possibility  of 
a  confusion  of  rights. 

I  am  therefore  of  the  opinion  that  the  mortgage,  which  is 
the  foundation  of  the  petitioner's  claim,  was  not  extinguished 
by  the  marshal's  sale.  Some  other  points  were  made  adverse 
to  the  petition,  but  they  do  not  appear  to  me  to  require  special 
attention.  One  of  them,  i^lating  to  the  proof  of  the  amount 
due  upon  the  mortgage,  I  understand  to  be  assented  to  by  the 
petition.  All  the  other  objections  to  the  claim  of  the  petitioner 
are  therefore  overruled,  and  the  cases  sent  back  to  the  commis- 
sioner for  further  proof  as  to  the  amount  due  upon  the  peti- 
tioner's mortgage. 

For  the  petitioner,  Zeroy  S,  Gove, 
For  the  owner, «/".  J.  Allen, 
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THE   UNITED  STATES  v.  "THE   STEAJtfBOAT   AUS- 

TIN. 

Application  to  Set  Aside  Sale Laches. 

An  application  to  set  aside  the  sale  of  a  vessel  xegnlarlj  made  under  a  final 
^   decree  in  admiralty  most  be  promptly  made— sach  application  denied  when 
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three  months  had  elapsed  since  the  sale,  and  no  excuse  for  its  delay  was 
offered,  and  the  parties  could  not  be  put  back  into  the  same  position  as  that 
occupied  at  the  time  of  the  sale. 

Benedict,  J.  The  motion  made  in  this  cause  to  set  aside 
the  sale  of  the  vessel  cannot  be  granted.  The  delay  of  nearly 
three  months  before  making  the  application  is  tx)o  great.  Ap- 
plications of  this  character  must  be  promptly  made.  Here 
the  applicant  had  full  knowledge  of  the  proceedings  agauist 
the  boat  and  of  her  sale,  and  no  valid  excuse  for  the  delay  lias 
been  offered. 

Furthermore,  the  parties  cannot  be  put  back  into  tlie  same 
position  they  were  before.  The  boat  has  since  the  sale  been 
largely  repaired,  and  the  interest  of  parties  in  the  boat  has 
been  changed  by  an  assignment  of  a  mortgage  which  covered 
this  as  well  as  otlier  boats. 

Finally,  the  proceeds  of  the  sale  have  been  distributed,  and 
with  full  knowledge  of  the  proceedings  on  the  part  of  the  ap- 
plicant. 

Under  such  circumstances  there  is  no  ground  on  which  to 
justify  the  setting  aside  a  judicial  sale  regularly  made ;  and, 
the  motion  must  be  denied. 


For  the  United  States,  A,  W.  Tenney. 
For  the  vessel,  J,  J,  Alien. 
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THE  STEAM-TUG  R.  F.  CAIIILL. 

Towage. — UirLAWFUL  Aorebment  of  Master. — Liability  of  Emtloter. 

The  act  of  a  servant  mast  be  done  in  the  course  of  his  employment,  in  order 
to  make  his  master  liable  civilly  for  the  tortious  or  negligent  acts  of  the 
servant. 

Where  the  master  of  a  steam-tug  was  not  using  her  in  the  service  of  her 
owner,  or  in  the  coarse  of  his  employment,  or  in  the  business  of  her  owner, 
and  both  such  master  and  the  owner  of  a  canal  boat  which  the  tag  was 
towing  knew  that  the  tug  was  towing  at  a  place  forbidden  by  the  owner  of 
the  tag,  and  the  master  of  the  tug  was  to  receive,  by  agreement  with  the 
owner  of  the  canal  boat,  a  special  compensation  for  doing  such  unlawful 
act,  and  the  two  agreed  to  withhold  knowledge  of  it  from  the  owner  of  the 
tug,  it  was  held  that  the  tug  was  not  liable  for  damages  sustained  by  the 
canal  boat  while  being  so  towed. 

Blatchford,  J.  The  libellant,  as  owner  of  the  canal 
boat  R.  S.  Raymond,  brings  this  libel  against  the  steam-tug 
R.  F.  Cahill,  to  recover  for  the  damages  sustained  by  him 
through  the  sinking  of  the  canal  boat  while  in  tow  of  the  tug, 
in  the  harbor  of  New  York,  the  canal  boat  having  been  struck 
and  damaged  by  floating  ice.  The  libel  alleges,  that  the  con- 
tract between  the  libellant  and  the  agent  of  the  tug  was  to  tow 
the  canal  boat  from  New  York  to  South  Amboy,  light,  and 
back  to  the  foot  of  Fifty-seventh  street,  North  River,  New 
York,  loaded ;  and  that  the  accident  occurred  through  the  neg- 
ligence of  those  on  board  of  the  tug,  before  the  canal  boat  had 
reached  Fifty-seventh  street 

The  answer  alleges,  that  the  contract  of  towage  was  from 
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New  York  to  South  Amboy  and  back  to  New  York ;  that 
Fifiy-first  street  was  the  limit  of  the  tug  as  to  towing ;  that, 
when  the  tug  and  the  canal  boat  were  about  off  Fortieth  street, 
the  libellant,  who  was  on  board  of  the  canal  boat,  went  into  the 
pilot-house  of  the  tug,  and  requested  the  master  of  the  tug  to 
tow  the  canal  boat  above  the  limit  line  of  Fifty-first  street ; 
that  the  libellant  knew  that  the  limit  of  towing  was  Fifty-first 
street,  and  promised  the  master  of  the  tug  that  he  would  pay 
him  extra  if  he  would  take  the  canal  boat  from  Fifty-fii-st 
street  to  Fifty-seventh  street,  and  that  he  would  keep  the  fact 
concealed  from  the  owners  of  the  tug  if  the  master  would  grant 
his  request ;  and  that  thereupon  the  master  of  the  tug,  against 
the  positive  instructions  of  the  claimants,  her  owners,  under- 
took to  perform  such  extra  contract,  during  the  performance  of 
which  the  accident  occurred. 

1  think  the  testimony  in  the  case  establishes  the  facts  set 
up  in  the  answer.  It  satisfactorily  appears,  that  the  towage 
limits  prescribed  to  the  master  of  the  tug  by  her  ownei-s  were 
Fifty-first  street  on  the  North  River,  as  the  northerly  limit ; 
that  the  libellant  knew  that  fact ;  that  he  never  made  any  con- 
tract with  any  person  that  the  tug  should  on  this  occasion  tow 
his  canal-boat  above  Fifty-first  street,  other  than  the  contract 
set  up  in  the  answer,  made  with  the  master  of  the  tug  in  the 
pilot-house  of  the  tug ;  and  that  he  made  such  contract,  know-: 
ing  that  the  master  of  the  tug  had  no  right  to  make  it,  and 
that  he  would  exceed  his  lawful  authority  in  towing  the  canal- 
boat  above  Fifty-first  street.  Under  such  circumstances,  the 
master  of  the  tug  was  not  acting  in  the  employment  or  service 
of  her  owners  while  towing  the  canal- boat  above  Fifty-first 
street,  in  such  wise  as  to  make  the  tug  responsible  for  the 
damage  sustained  by  the  canal-boat. 

The  act  of  the  servant  must  be  done  in  the  course  of  his 
employment,  in  order  to  make  his  master  liable  civilly  for  the 
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tortious  or  negligent  act  of  the  servant.  {Phil.  <&  Heading 
R,  li.  Co,  V.  Derby ^  14  Howard,  486 ;  Mitchell  v.  CrassweUer^ 
13  C.  B.,  237;  Storey  v,  Afthton,  Law  Rep.,  4  Q.  B.,  476; 
Higgina  v.  The  Watervliet  Turnpike  Co.y  46  N".  T.,  23 ;  Isaacs 
V.  Third  Avenue  H.  H.  Co,,  47  N.  Y.,  122 ;  Railroad  Co.  v. 
Hanning,  15  Wallace,  657;  Rounds  v.  D,  L.  &  W.  R.  R.  Co., 
64  N.T.,  133, 134;  Raynor  v.  Mitchell,  Law  Rep.,  2  C.  P. 
Div.,  357.)  In  the  pi*esent  case,  the  master  of  the  tug  was  not 
using  the  tug  in  the  service  of  her  owners,  or  in  the  course  of 
his  employment,  or  in  the  business  of  her  owners.  Both  he 
and  the  libellant  knew  that  the  tug  was  engaged  in  towing  at 
a  place  forbidden  by  her  owners,  and  the  master  of  the  tug 
was  to  receive,  by  agreement  with  the  libellant.  a  special  com- 
pensation for  doing  the  unlawful  act,  and  the  two  agreed  to 
withhold  knowledge  of  it  from  the  owners  of  the  tug. 
The  libel  is  dismissed,  with  costs. 

For  the  libellant,  W.  W.  Goodrich. 
For  the  claimants,  JE  D.  McCarthy. 


MARCH,  1878.1 

THE  STEAMSHIP  COLON. 

Bill  of  Lading — Btowaoet— Liability  of  Cabbieb  fob  Neglioencb 

OF  Sebyants. 

A  bill  of  lading  contained  a  clause  excepting  "  any  act,  neglect,  or  default 
whatsoever  "  of  the  master  or  mariners,  and  a  clause  against  liability  for 
leakage  or  breakage,  '^  when  properly  stowed."  The  effect  of  these  clauses, 
taken  together,  was  not  to  exempt  the  vessel  from  responsibility  for  leak- 
age  and  breakage  occurring  as  the  result  of  bad  stowage  by  the  master  or 
mariners. 
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A  carrier  cannot,  by  contract,  relieve  himself  from  responsibility  for  the  neg- 
ligence of  his  servants,  because  each  a  contract  is  unreasonable  and  con- 
trary to  public  policy. 

BlatciiforDj  J.  This  is  a  libel  against  the  steamship 
Colon,  to  recover  for  the  value  of  the  contents  of  certain  pack- 
ages of  brandy  and  wine  shipped  on  board  the  steamer  Colon 
at  Aspinwall,  to  be  carried  to  New  York.  When  the  vessel  ar- 
rived at  New  York  the  contents  were  gone  and  the  packages 
were  reduced  to  loose  staves.  It  satisfactorily  appears  that  the 
packages,  which  were  half  barrels  and  a  keg,  were  broken 
loose  from  their  positions  during  the  voyage,  and,  as  a  result, 
broken  in  pieces.  This,  on  the  evidence,  w-as  the  result  of  neg- 
ligent stowage  on  the  part  of  the  ship.  The  packages  were 
brought  from  San  Francisco  under  a  bill  of  lading  issued  by 
the  Pacific  Mail  Steamship  Company,  which  owned  the 
Colon.  By  the  bill  of  lading  the  company  agreed  to  transport 
the  goods,  by  one  of  their  steamers,  from  Aspinwall  to  New 
York,  and  there  deliver  them  in  the  same  apparent  good  order 
and  condition  in  which  they  were  stated  by  the  bill  of  lading 
to  have  been  shipped.  The  answer  sets  up  that  the  damage 
was  caused  by  the  shifting  of  a  portion  of  the  cargo  of  the  ves- 
sel caused  by  stress  of  weather,  and  not  from  any  negligence 
on  the  part  of  the  vessel,  and  that  the  goods  were  properly 
stowed.  The  bill  of  lading  excepts  disaster  or  dangers  of  the 
seas;  but  the  evidence  establishes  that  the  stress  of  weather 
was  not  such  that  it  is  reasonable  to  think  it  would  have  caused 
the  packages  to  break  away  if  they  had  been  properly  stowed. 

There  is  a  clause  in  the  bill  of  lading  which  excepts  "  any 
act,  neglect,  or  default  whatsoever  "  of  the  master  or  mariners  ; 
and  a  clause  which  states  that  the  company  is  not  accountable 
for  leakage  or  breakage,  "  when  properly  stowed."  The  effect 
of  these  two  clauses  taken  together  is  not  to  exempt  the  com- 
pany from  responsibility  for  leakage  and  breakage  occurring 
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88  the  result  of  bad  stowage  by  the  master  or  mariners.  Bnt, 
aside  from  that,  the  company  cannot,  by  contract,  relieve  itself 
from  re8{K)n8ibility  for  the  negligence  of  its  servants,  because 
such  a  contract  is  unreasonable  and  contrary  to  public  policy. 
{Railroad  Co.  v.  Lockwoodj  17  Wall,  357;  Jiank  of  Kentucky 
V.  Adams  Exp.  Co.^  3  Otto,  181.) 

There  must  be  a  decree  for  the  libellants,  with  costs,  with 
a  reference  to  ascertain  the  damages  the  libellants  have  sus- 
tained. 

For  the  libellants,  Benedict^  Taft  dk  Benedict. 
For  the  claimants,  Boardinan  di  Boardman. 


MARCH,  1878. 

THE   BARK   GERMANIA. 

Damaqb  to   Person. — Bight   of    Action  in  Admiralty. — Liability 
OP  Owner  and  Vessel. —Privity  op  Contract. 

In  Admiralty,  the  owner  of  a  vessel  is  liable  in  permnam^  and  the  vessel  is  lia- 
ble in  rem,  for  injuries  done  to  person  or  property  by  the  negligence  of  the 
master  and  crew  of  the  vessel,  only  where  the  owner  would,  under  the  same 
circumstances,  be  liable  in  a  suit  at  common  law. 

A  person  not  in  the  employment  of  a  vessel  or  of  her  owners,  nor  acting  in 
their  service  or  for  their  benefit,  and  sustaining  no  relation  to  them  by  con- 
tract, has  no  right  of  action  in  rem,  in  Admiralty,  against  the  vessel,  for  an 
injury  received  by  him  on  board  of  her  by  falling  through  an  open  hatch- 
way. 

Blatciiford,  J.  This  is  a  libel  in  rem  against  the  bark 
Germania,  to  recover  damages  for  personal  injnries  sustained 
by  the  libollant,  by  his  having  fallen  through  a  hatchway  in 
the  between  decks  of  the  bark,  into  the  lower  hold,  \yhile  the 
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vessel  was  lying  floating  in  the  water,  moored  to  a  wharf  in  the 
city  of  New  York. 

The  firm  of  Ilagemeyer  &  Brunn,  of  New  York,  were  agents 
of  the  bark,  which  was  a  foreign  vessel.  They  did  the  business 
of  the  vessel  at  New  York,  on  behalf  of  her  owners.  They 
were  also  general  commission  merchants,  and  as  such,  purchased 
and  paid  for,  on  behalf  of  certain  parties  in  Europe,  other  than 
the  owners  of  the  vessel,  a  quantity  of  grain,  destined  for  Por- 
tugal, which  they  shipped  on  board  of  the  bark  at  New  York, 
to  be  carried  oh  behalf  of  the  owners  of  the  grain,  to  Europe. 
The  grain  was  discharged  into  the  bark  from  a  steam  elevator, 
and,  as  it  came  from  the  mouth  of  the  spout  of  the  elevator,  it 
was  received  in  bags.  Each  bag,  after  being  filled,  was  sewed 
up  in  the  between  decks  of  the  bark.  The  libellant  was  a 
sewer  of  bags,  and  was  proceeding  to  his  destined  place  for 
work  when  he  fell  through  the  hatchway.  The  libel  alleges  that 
the  shippers  or  ownei-s  of  the  grain  were  to  have  the  grain  prop- 
erly bagged  for  shipment  on  board  of  the  bark,  by  persons  duly 
employed  for  that  purpose,  among  whotn  was  the  libellant.  In 
another  place  it  alleges  that  the  libellant  had  been  employed 
on  behalf  of  the  shippei'S  of  the  grain.  The  ground  of  acion 
set  forth  in  the  libel  is,  that  the  master  and  officers  of  the  bark 
were  negligent  in  leaviug  the  hatchway  open  and  unguarded. 

The  evidence  shows  that  Ilagemeyer  &  Brunn,  as  shippers 
of  the  grain,  and  acting  on  behalf  of  the  ownere  of  the  grain, 
(and  not  as  agents  for  the  bark,  or  acting  on  behalf  of  the 
owners  of  the  bark,)  being  under  obligation  to  deliver  the  grain 
to  the  bark  in  sewed  bags,  contracted  with  one  Williamson  that 
he  should  furnish  the  bags,  and  furnish  men  to  hold  the  bags 
under  the  spout  of  the  elevator  on  the  bark,  and  to  sew  up  the 
mouths  of  the  baffs  when  thev  should  be  filled  :  that  William- 
son  supplied  the  bags  and  employed  one  Scanlon,  at  the  rate  of 
so  much  for  each  bag  filled  and  sewed,  to  furnish  men   to  hold 
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I  have  preferred  to  put  the  decision  of  the  case  on  the 
views  above  stated,  but  I  am  not  satisfied  that  there  was  any 
negligence  on  the  part  of  the  master,  officers  or  crew  of  the 
vessel.  The  opening  was  a  usual  one,  in  a  usual  place,  and,  if 
an  obligation  rested  on  any  person  to  warn  the  libellant  in 
regard  to  it,  it  was  one  which,  under  the  circumstances,  did  not 
rest  on  the  ship's  company. 

The  libel  is  dismissed,  with  costs. 

For  the  libellant,  S.  J7".  RandaM, 

For  the  claimant,  Beebe^  Wilcox  cfe  Hohha. 


MARCH.  1878. 


IN    THE    MATTER    OF    JAMES    CROUGHWELL,    A 

BANKRUPT. 

Invalid  Assignmkmt   Under   State   Law.— Filing   Inventory. — Rk- 

CORDINa. 

The  provision  of  §  8  of  the  Act  of  the  Legislature  of  New  York,  passed  Jane 
16th,  1877  {Lam  of  New  York,  1877,  chap.  406,  p.  643),  in  regard  to  volun- 
tary assignments  for  the  benefit  of  creditors,  that,  if  ^'  an  inventoiy  shall 
not  be  made  and  filed  within  thirty  days  by  the  debtor  or  the  assignee,  the 
assignment  shall  be  void,^'  means,  that  the  assignment  is  valid,  during  the 
thirty  days,  to  vest  the  title  in  the  assignee,  but  is  subject  to  become  invalid 
if  the  inventory  is  not  filed  within  the  thirty  days ;  but,  when  it  so  becomes 
invalid,  the  invalidity  does  not  relate  back  to  the  date  of  the  assignment,  so 
as  to  authorize  a  Court  to  declare  that  the  title  is  thereafter  to  be  held  never 
to  have  passed  from  the  assignor,  or  never  to  have  vested  in  the  assignee. 

The  provision  of  said  Act  as  to  the  recording  of  the  assignment,  considered. 

C.  made  a  voluntary  assignment  December  20th,  1877.  A  sheriff,  on  January 
5th,  1878,  levied  an  execution  on  property  covered  by  the  assignment,  in  fa- 
vor of  a  creditor.  On  January  9th  a  petition  in  bankruptcy  was  filed  in 
this  Court  against  C. ,  and  he  was  adjudged  a  bankrupt  January  19th.  The 
assignee  in  bankruptcy  having  obtained  possession  of  said  property,  the 
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sheriff  applied  to  this  Court,  in  March,  1878,  olaiming  that  said  voluntary 
assignment  was  void  because  of  the  non-filing  of  such  inventory,  and  that 
the  voluntary  assignee  never  obtained  any  title  to  the  property,  and  pray- 
ing that  the  property  be  applied  on  the  execution.  The  assignee  in  bank- 
ruptcy claimed  to  hold  the  property  on  the  ground  that  the  voluntary  as- 
signment was  invalid  as  to  him;  and  the  application  of  the  sheriff  was 
refused,  to  allow  the  assignee  in  bankruptcy  an  opportunity  to  avoid  the 
voluntary  assignment  and  recover  the  property. 

Blatohford,  J.     The  bankrupt,  on  the  20th  of  December, 

1877,  made  a  vohmtary  assignment  of  his  estate  to  an  assignee 
for  his  creditors,  one  Bessicks.  On  the  5th  of  January,  1878, 
Goodman  &  Mayer,  creditors  of  his,  recovered  a  judgment 
against  him  and  issued  to  the  sheriff  an  execution  against  his 
property,  under  which  a  levy  was  made  on  the  property  em- 
braced in  said  assignment.  On  the  9th  of  January,  1873,  a 
petition  in  iuvohintary  bankruptcy  was  filed  against  the  bank- 
rupt, and  he  was  adjudged  a  bankrupt  on  the  19th  of  January, 

1878.  An  assignee  in  bankruptcy  has  been  appointed,  who 
has  possession  of  the  property.  Neither  the  bankrupt  nor 
Bessicks  filed,  within  thirty  days  after  the  date  of  the  volun- 
tary assignment,  the  inventory  required  by  the  third  section  of 
the  State  Act  of  June  16th,  1877  (Laws  of  New  York,  of  1877, 
chap.  466,  p.  543).  The  sheriff  now  presents  to  this  Court  a 
petition,  claiming  that,  because  of  the  non-filing  of  such  in- 
ventory, the  assigimient  to  Bessicks  "  was  and  is  void  and  of  no 
effect,"  and  that  Bessicks  never  obtained  any  title  to  the  prop- 
erty. The  petition  prays  that  the  execution  may  be  declared 
a  lien  on  all  the  property  of  the  bankrupt ;  that  it  be  delivered 
to  the  sheriff,  and  he  be  allowed  to  sell  it  and  apply  the  pro- 
ceeds on  the  execution ;  or  that,  if  it  be  sold  by  the  assignee  in 
bankruptcy,  he  pay  over  to  the  sheriff  sufficient  of  the  pro- 
ceeds to  satisfy  the  execution. 

The  third  section  of  the  State  Act  of  1877  provides,  that  if 
"an  inventory  shall  not  be  made  and  filed  within  tliirty  days,  by 
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the  debtor  or  the  assignee,  the  assignment  shall  be  void."  This 
language  was  not  contained  in  the  prior  State  Act.  The  prior 
provision  was  §  2  of  the  Act  of  April  13th,  1860,  as  amended 
by  §  1,  of  the  Act  of  June  4th,  1874  (Laws  of  New  York, 
of  1874,  chap.  600,  p.  824).  That  provision  was,  that  the 
debtor  should,  at  the  date  of  the  assignment,  or  within  twen- 
ty days  thereafter,  make  and  deliver  the  inventor}'  of  cred- 
itora  and  property,  but,  if  he  should  not,  the  assignment  should 
not  "  for  such  reason  become  invalid  or  be  ineffectual,"  but  the 
assignee  might,  within  six  months  after  the  date  of  the  assign- 
ment, file  an  inventory  of  the  property  which  he  could  find. 
The  second  section  of  the  Act  of  1860  (Laws  of  New  York,  of 
1860,  chap.  348,  p.  694)  before  its  amendment  in  1874,  provided 
mei*ely  that  the  debtor  should,  at  the  date  of  the  assign- 
ment, or  within  twenty  days  thereafter,  make  and  deliver 
the  inventory  of  creditor  and  property.  It  did  not  con- 
tain the  provision  that  the  assignment  should  not  for 
such  reason  become  invalid  or  be  ineffectual.  Under  the 
Act  of  1860,  it  was  held  by  the  Court  of  Appeals  of  New 
York,  in  1868,  in  Jidiand  v.  Rathhone  (39  N.  Y.,  369,) 
that  the  intention  of  the  statute  was  to  require  the  inventory 
"  to  be  made  as  a  necessary  part  of  a  valid  assignment,  and  as 
a  prerequisite  of  vesting  an  absolute  title  to  the  property 
in  the  assignee;"  that  during  the  twenty  days  "an  inchoate 
title"  was  vested  in  the  assignee,  "good  against  creditors,  pro- 
vided it  was  thereafter  perfected  by  a  compliance  "  w^ith  the 
Act  as  to  the  inventory  and  the  bond ;  and  that,  "  in  case  of 
failure  so  to  comply,  the  assignment  must  be  adjudged  void." 
Section  3  of  the  Act  of  1860  required  the  assignee  to  file  a 
bond  within  thirty  days  after  the  date  of  the  assignment,  "  and 
before  he  shall  have  power  or  authority  to  sell,  dispose  of,  or 
convert  to  the  purposes  of  the  trust,  any  of  the  assigned  pi-op- 
erty."    The  case  of  Jvliand  v.  Rathhone^  above  cited,  held  that 
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the  assignee  did  not  acquire  title  to  the  property  abeohitcly, 
until  he  gave  the  security ;  that  a  strict  observance  of  the  re- 
quirements as  to  the  inventory  and  the  bonds  was  essential  to 
the  validity  of  the  assignment;  and  that  a  non-compliance 
rendered  the  assignment  "  void  as  to  creditors,  whenever  their 
rights  to  the  property  attach."  After  this  decision  the  amend- 
ment of  1874  was  made,  to  the  effect  above  set  forth,  declaring, 
that  if  the  debtor  failed  to  make  and  deliver  the  inventory 
within  the  twenty  days,  the  assignment  should  not  "  for  such 
reason  become  invalid  or  be  ineffectual,"  and  allowing  the  as- 
signee to  file  an  inventor)'  of  property  within  six  months,  but 
not  declaring,  as  in  the  Act  of  1877,  that,  in  case  an  inventory 
should  not  be  filed  by  either  the  debtor  or  the  assignee  within 
a  specified  time,  the  assignment  should  be  void.  The  Act,  as'  it 
stood  after  the  amendment  of  1874,  came  before  the  Court  of 
Appeals  of  New  York,  in  Produce  Bank  v.  Morton  (67  N.  Y., 
199),  and  it  was  there  held,  that  the  intention  of  the  Act  of  1874, 
in  declaring  that  the  omission  to  make  and  deliver  the  inventory 
should  not  "  invalidate  the  assignment,"  was  to  abrogate  the 
rule  laid  down  in  Juliand  v.  Ratlthone ;  that  the  provision  allow- 
ing the  assignee  within  six  months  to  file  an  inventory,  was  not 
intended  as  a  condition,  the  breach  of  which  should  invalidate 
the  assignment ;  and  that  it  could  hardly  be  supposed  that  it 
was  the  intention  of  the  legislators  to  leave  it  uncertain,  during 
the  six  months,  whether  the  title  to  the  property  was  in  the  as- 
signee, or  to  deprive  him,  during  the  interval,  of  the  power  of 
making  any  valid  disposition  of  it. 

The  third  section  of  the  Act  of  1877  retains  the  provision, 
that  if  the  debtor  does  not  make  and  deliver  the  inventory 
within  the  twenty  days,  the  assignment  "  shall  not  for  that 
reason  become  invalid,"  and  then  provides  that  the  assignee 
may,  within  thirty  days  after  the  date  of  the  assignment,  make 

and  deliver  as  complete  an  inventory  as  he  can,  and  that,  '^  in 
24 
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case  an  inventory  shall  not  be  made  and  filed  within  thirty 
days,  by  the  debtor  or  the  assignee,  the  assignment  shall  be 
void." 

I  am  not  referred  to  any  decision  in  the  Courts  of  this 
State  as  to  the  proper  construction  of  this  new  provision  in  the 
third  section  of  the  Act  of  1877.  The  fifth  subdivision  of  that 
section,  in  which  this  new  pi*o\'ision  is  found,  contains  language 
all  of  which  must  be  construed  together.  The  debtor  is  to  de- 
liver the  inventory  at  the  date  of  the  assignment,  or  within 
twenty  days  thereafter.  In  case  he  does  not,  the  assignment  is 
not  "for  that  reason"  to  "become  invalid",  but  the  assignee 
is  to  have  ten  days  more,  or  thirty  days  in  all  from  the  date  of 
the  assignment,  to  deliver  such  inventory  as  he  can.  If  neither 
debtor  nor  assignee  files  an  inventory  within  the  thirty  days, 
"the  assignment  shall  be  void."  Wliat  is  the  meaning  of  the 
words  "  be  void  "  ?  Do  they  mean  anything  different  from 
the  words  "  become  void "  ?  or  anything  different  from 
the  words  "  become  invalid ",  used  in  the  first  part  of 
the  subdivision?  If  the  assignment  does  not  "become  in- 
valid" at  the  end  of  the  twenty  days,  it  must  be  valid 
at  that  time,  and  it  must  have  been  valid  from  its  date.  If 
valid  at  the  end  of  the  twenty  days,  its  validity  must  continue 
at  least  till  the  end  of  the  thirty  days.  The  assignee  is  required, 
by  §  5  of  the  Act  of  1877,  to  file  a  bond  within  thirty  days  after 
the  date  of  the  assignment.  The  same  section  provides,  that, 
until  the  bond  is  filed,  the  assignee  shall  not  have  "  any  power 
or  authority  to  sell,  dispose  of  or  convert  to  the  purposes  of  the 
trust,  any  of  the  assigned  property."  So  far  this  is  the  same 
provision  as  in  §  3  of  the  Act  of  1860.  But  §  5  of  the  Act  of 
1877  goes  on  to  provide,  that,  "in  case  the  debtor  shall  fail  to 
present  such  inventory  within  the  twenty  days  required,  then 
the  assignee,  before  the  ten  days  thereafter  shall  have  elapsed," 
may  apply  "  for  leave  to  file  a  provisional  bond,  until  such  time 
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as  he  may  bp  able  to  present  the  schedule  or  inventory,  as  here- 
inbefore  provided."  The  eighth  section  of  the  same  Act  pro- 
vides, that  a  failure  to  .file  any  bond  required  by  the  Act  "  will 
not  deprive  the  County  Judge  of  his  power  over  the  assignee  or 
the  trust  estate."  It  certainly  is  contemplated  by  §  5,  that  the 
assignee  may,  after  the  twenty  days  have  expired,  and  before 
the  thirty  days  have  expired,  file  such  a  bond,  that  he  can, 
before  the  thirty  days  have  expired,  and  before  he  files  an  in- 
ventory,  sell  and  dispose  of  the  assigned  property.  If  so,  he 
must  have  the  title  to  it,  which  title  does  not  accrue  by  the 
filing  of  the  bond  or  of  the  inventory,  but  by  the  delivery  of 
the  assignment,  duly  acknowledged,  and,  perhaps,  its  record- 
ing. It  has  been  recently  held  by  the  Court  of  Appeals  of 
New  York,  in  Brennan  v.  WiUson  (71  N.  T.,  502),  under  the 
Act  of  1860,  that  the  property  vested  in  the  assignee  by  the 
assignment  and  its  acceptance ;  that  the  giving  of  the  statutory 
security  was  not  a  condition  precedent  to  the  vesting  of  the 
estate ;  and  that  the  failure  to  give  the  security  within  the  time 
limited  did  not  invalidate  the  transfer  and  restore  the  title  to 
the  assignor.  The  provisions  of  the  Act  of  1877  in  regard  to 
the  bond  are  such  as  to  require  the  same  ruling  under  that 
Act,  even  more  strongly  than  under  the  Act  of  1860.  In 
analogy  to  such  construction  of  the  provisions  in  recjard  to  the 
bond,  it  must  be  held  to  be  the  meaning  of  the  provisions  of 
the  Act  of  1877  in  regard  to  the  inventory,  that  if  none  is  filed 
within  the  thiity  days  the  assignment  then  ceases  to  have  the 
validity  which  up  to  that  time  it  had.  The  statute  does  not 
say  that  the  assignment  shall  be  held  and  treated  &s  having 
been  void  ah  initio.  The  assignment  is  regarded  as  valid  to 
vest  the  title  in  the  assignee,  but  is  subject  to  become  invalid  if 
an  inventory  is  not  filed  within  the  thirty  days.  But,  when  it 
so  becomes  invalid,  the  invalidity  does  not  relate  back  to  the 
date  of  the  assignment,  so  as  to  authorize  a  Court  to  declare 
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that  the  title  is  thereafter  to  be  held  never  to  have  passed  from 
the  assignor  or  never  to  have  vested  in  the  assignee. 

The  petition  of  the  sheriff  alleges  that  the  assignment  was 
not  recorded  nntil  the  29th  of  December,  1877,  "  contrary  to 
the  law  of  the  State  of  New  York."  I  find  no  provision  in 
the  Act  of  1877  as  to  the  recording,  except  the  provision  in 
§  1,  requiring  that  the  assignment  shall  be  recorded,  and 
designatnig  where,  and  a  like  provision  in  §  24.  But  there  is 
no  requirement  as  to  when  the  assignment  shall  be  recorded, 
nnless  the  provisions  of  §  1  are  to  be  regarded  as  requiring 
that  the  assignment  shall  be  recorded  before  it  can  be  regarded 
as  operative.  Even  if  this  be  so,  this  assignment  was  recorded 
on  the  29th  of  December,  1877. 

The  only  specific  objection  urged  by  the  sheriff's  petition 
is,  that  no  inventory  was  filed  "  within  thirty  days  after  the 
making  and  recording"  of  the  assignment.  The  petition  also 
alleges  that  Bessicks  has  failed  to  comply  with  any  of  the  pro- 
visions of  the  Act.  If  this  is  intended,  as  was  stated  on  the 
hearing,  to  allege  that  Bessicks  never  filed  a  bond,  the  observa- 
tions already  made  dispose  of  that  point. 

The  petition  in  bankruptcy  in  this  case  set  forth,  as  an  act 
of  bankruptcy,  the  making,  on  the  29th  of  December,  1877,  by 
the  bankrupt,  when  insolvent,  to  Bessicks,  of  the  assignment 
in  question,  with  intent  to  defeat  and  delay  the  operation  of 
the  statutes  of  the  United  States  in  regard  to  bankruptcy. 
The  adjudication  was  made  by  consent.  The  property  covered 
by  the  assignment  has  come  into  the  possession  of  the  assignee 
in  bankruptcy.  He  claims  to  hold  it  on  the  ground  that  the 
voluntary  assignment  is  invalid  as  to  him.  This  Court 
must  so  regard  it  for  the  purposes  of  the  present  applica- 
tion. Whether  it  is  necessary  for  the  assignee  in  bank- 
ruptcy to  bring  any  suit,  or  take  any  other  steps,  to  have  the 
voluntary  assignment  declared  void  as  to  him,  or  to  perfect  his 
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title  to  the  property,  as  against  any  claim  which  may  be  made 
by  the  voluntary  assignee,  or  by  the  creditors,  or  by  this  execu- 
tion creditor,  is  a  question  not  now  presented.  The  case,  as  it 
stands,  must  be  disposed  of  on  the  principles  laid  down  by  the 
Circuit  Court  for  the  Northern  District  of  New  York,  in  In  re 
JBeisenthal  (14  Blatchf.  C.  C.  R.,  146.)  In  that  view,  the  title 
of  the  assignee  in  bankruptcy  to  the  property  relates  back  to 
the  time  the  voluntary  assignment  was  made,  whether  the  20th 
or  the  ^  29th  of  December,  1877,  because,  apparently,  such 
assignment  is,  under  the  bankruptcy. statute,  voidable  as  to  the 
assignee  in  bankruptcy,  and  he  claims  the  right  to  have  it  so 
declared.  Nothing  is  adduced  to  show  that  the  voluntary 
assignment  was  fraudulent  in  fact.  It  was  valid  as  against  the 
assignor,  and  there  was  no  title  in  the  assignor  to  the  property 
levied  on  when  the  execution  was  issued,  and  so  no  leviable 
interest  to  which  the  execution  could  attach.  When  the  peti- 
tion in  bankruptcy  was  filed,  on  the  9th  of  January,  1878,  to 
which  date  the  title  of  the  assignee  relates,  the  thirty  days  had 
not  expired,  and  so  the  life  of  the  execution,  quoad  the  right 
which  the  assignee  has  acquired,  had  not  commenced.  That 
right  is  a  right  to  avoid  the  voluntary  assignment  and  recover  the 
property.  He  may  do  so  on  the  ground  that  such  assignment 
was  in  fraud  of  creditors,  that  is,  fraudulent  otherwise  than  as 
made  void  by  the  bankruptcy  statute,  or  on  the  ground  that  it 
was  made  void  by  that  sttttute.  The  assignee  will  be  allowed  an 
opportunity  to  avoid  such  assignment  and  recover  the  property 
on  any  ground  which  may  exist.  The  petition  in  bankruptcy 
alleges,  as  an  act  of  bankruptcy,  that  the  voluntary  assign- 
ment was  made  with  an  intent  to  hinder  and  delay  creditors. 
This  may  have  been  so,  and,  if  it  was  so,  the  right*  of  these  exe- 
cution creditors  would,  doubtless,  be  different  from  what,  under 
the  decision  in  In  re  Beinenthaly  they  would  be  if  the  assign- 
ment were  only  voidable,  as  made  so  by  the  bankruptcy  statute. 
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The  motion  for  the  relief  prayed  for  in  the  petition  of  the 
fiheriff  is  denied,  with  leave  to  him  to  renew  it  hereafter,  if  so 
advised. 

For  the  motion,  Vanderpod,  Green  d:  Cuming. 
Opposed,  FoBter  <&  Adams. 


MARCH,  1878. 

THE   UNITED  STATES  v.  SAMUEL  J.  TILDEN. 

IlTCOMB  TAX— ASBBSSMBNT. 

The  United  States  sued  T.  to  reooyer  money  alleged  to  be  due  from  him  as 
unpaid  taxes  or  duties  on  income.  The  suit  was  founded  on  §§  49  to  51  of 
the  Act  of  Aufirnst  5th,  1861  (12  U.  S.  Stat,  at  Large,  309  to  311) ;  and  on 
§§  90  to  92  of  the  Act  of  July  let,  1862  (12  Id.,  473  to  475);  and  on  the 
joint  resolution  of  July  4th,  1864  (13  Id.,  417)  ;  and  on  §§  116  to  123  of  the 
Act  of  June  30th,  1864  (18  Id.,  281  to  285) ;  and  on  the  said  sections  of  the 
Act  of  1864,  as  amended  by  §  1  of  the  Act  of  March  3d,  1865  (13  Id.,  479  to 
481) ;  and  on  the  said  sections  of  the  Act  of  1864,  as  so  amended,  and  as 
further  amended  by  §  9  of  the  Act  of  July  13th,  1866  (14  Id.,  137  to  140) ; 
and  on  the  said  sections  of  the  Act  of  1864,  as  so  amended  and  further 
amended,  and  as  further  amended  by  §  13  of  the  Act  of  March  2d,  1867  (14 
Id.,  477  to  480) ;  and  on  §§  6  to  17  of  the  Act  of  July  14th,  1870  (16  Id., 
257  to  261): 

Hdi:  1.  That  no  tax  on  income  could  any  longer  be  collected  under  the  Act 
of  1861 ; 

2.  That  the  causes  of  action  for  unpaid  taxes  on  income,  arising  under  said 
other  provisions,  were  not  barred  by  the  facts  that  T.  made  a  return,  and 
an  amount  of  tax  was  assessed  against  him  and  he  paid  it,  and  no  imper- 
fection was  discoTored  until  after  July  13th,  1866,  or  by  the  facts  that  he 
made  no  return,  and  an  amount  of  tax  and  a  penalty,  or  only  an  amount  of 
tax,  were  assessed  against  and  paid  by  hini ; 

3.  That,  under  the  Acts  of  1862  and  1864,  the  United  States  may  sue  for  and 
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collect  a  tax  on  income  without  a  prior  aseessment  in  the  mode  specified 
in  tiie  Act  creating  the  tax. 
The  case  of  Savings  Bank  v.  United  States  (19  Wallace,  227)  examined  and 
applied. 

Blatohfobd,  J.  The  complaint  in  this  case  contains  twelve 
canses  of  action,  and  is  framed  to  collect  from  the  defendant, 
by  an  action  at  law,  unpaid  taxes  or  duties  on  income. 

The  first  count  is  based  on  sections  49,  60,  and  61  of  the 
Act  of  August  6th,  1861  (12  U.  S.  Stat,  at  Large,  309,  310, 
311),  and  claims  to  recover,  as  due  on  the  30th  of  June,  1862, 
the  sum  of  $3,000,  as  a  tax  of  three  per  centum  on  an  income 
of  $100,000  for  the  year  next  preceding  the  Ist  of  January, 
1862.  That  statute  imposed  a  tax  on  income  for  the  year  next 
preceding  the  1st  of  January,  1862,  and  declared  that  it  should 
be  due  and  payable  on  or  before  the  30th  of  June,  1862,  and 
that  it  should  be  assessed  and  collected  under  such  regulations 
as  the  Secretary  of  the  Treasury  might  prescribe.  J3y  §  89 
of  the  Act  of  July  1st,  1862  (12  U.  S.  Stat,  at  Large,  473), 
it  is  enacted,  "  that,  for  the  purpose  of  modifying  and  re-enact- 
ing, as  hereinafter  provided,"  so  much  of  the  Act  of  August 
5th,  1861,  "  as  related  to  income  tax,"  §§  49,  50  (except  so 
much  thereof  as  relates  to  the  selection  and  appointment  of  de- 
positaries), and  51,  "  be  and  the  same  are  hereby  repealed." 
The  Act  of  1862  then  goes  on,  in  the  following  sections,  to  pro- 
vide for  the  payment  of  a  tax  on  income  for  the  year  ending 
December  31st,  1862,  and  for  each  of  the  three  yeai-s  thereafter. 
The  Act  of  1862  contains  no  clause  preserving  the  right  to 
collect  the  tax  for  any  time  prior  to  January  1st,  1862,  or  any 
right  of  action  for  that  purpose,  nor  does  it  re-enact  any  part  of 
the  Act  of  1861  which  relates  to  an  income  tax  for  any  time 
prior  to  January  1st,  1862.  On  the  contrary,  the  collection  of 
any  tax  on  income^  for  any  itime  prior  to  January  Ist,  1862,  is 
plainly  excluded  from  the  operation  of  the  Act  of  1862,  by 
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the  tenns  of  that  Act,  and,  by  the  repeal  oontaiDed  in  §  89  of 
the  Act  of  1862,  the  income  tax  imposed  bv  the  Act  of  1861 
fell  altogether,  except  so  far  as  it  had  been  collected.  It  is 
said  by  the  Snpreme  Court,  in  Bennett  v.  Hunter  (9  Wallace, 
333),  decided  in  1869,  that  the  income  tax  imposed  by  the  Act 
ef  1861,  **  has  never  been  collected."  The  defendant  denmrs 
to  the  first  connt  and  the  demurrer  is  snstained. 

The  second  count  is  based  on  §§  90  to  92  of  the  Act  of 
July  1st,  1862  (12  U.  S.  Stat  at  Large,  473  to  475),  and  claims 
to  recover,'as  due  on  the  30th  of  June,  1863,  the  sum  of  $6,515, 
as  a  duty  of  five  per  centum  on  an  income  of  $130,300  for  the 
year  next  preceding  the  1st  of  January,  1863.  The  third 
count  is  based  on  the  same  sections  of  the  Act  of  1862,  and 
claims  to  recover,  as  due  on  the  30th  of  June,  1864,  the  sum  of 
$6,250,  as  a  duty  of  five  per  centum  on  an  income  of  $125,000 
for  the  year  next  preceding  the  1st  of  January,  1864.  The 
defendant,  in  his  answer  to  the  complaint,  .denies  that  be  re- 
ceived, for  either  of  the  vears  mentioned  in  the  second  and 
third  counts,  any  amount  of  income  in  excess  of  the  amount  on 
which  he  paid  a  duty,  and  alleges,  that,  for  each  of  those  yearsy 
he  paid  to  the  United  States  the  full  amount  of  duty  for  which 
he  was  liable  on  his  income.  For  a  further  defence  to  the 
second  and  third  counts  his  answer  avers,  in  respect  to  each  of 
those  two  years,  that,  at  the  proper  time,  he  made  a  list  or  re- 
turn in  due  form,  to  the  proper  assistant  assessor,  of  the  amount 
of  annual  income  for  which  he  was  liable  to  be  assessed ;  that 
the  proper  proceedings  prescribed  by  law  were  had  thereon, 
assessing  an  amount  of  tax  against  him  ;  that  he  paid  to  the 
proper  collector  such  amount  of  tax ;  and  that  it  was  not  ascer- 
tained, at  anv  time  within  fifteen  montlis  after  the  13th  of 
July,  1866,  that  any  of  the  lists  were  imperfect  or  incomplete. 

The  fourth  count  is  based  on  the  joint  resolution  "  imposing 
a  special  income  duty,'' approved  July  4th,  1864  (13  U.  S.  Stat 
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at  Large,  417),  and  claims  to  recover,  as  due  on  the  1st  of  Oc- 
tober, 1864,  the  sum  of  $6,250,  as  a  duty  of  five  per  centum  on 
an  income  of  $125,000  for  the  year  next  preceding  the  1st  of 
January,  1864.  The  defendant,  in  his  answer  to  the  complaint, 
denies  that  he  received  for  the  year  mentioned  in  the  fourth 
count  any  amount  of  income  in  excess  of  the  amount  on  which 
he  paid  a  duty,  and  alleges,  that,  for  that  year,  he  paid  to  the 
United  States  the  full  amount  of  duty  for  which  he  was  liable 
on  his  income.  For  a  further  defence  to  the  fourth  count,  his 
answer  avers,  that,  before  the  20th  of  July,  1864,  he  made  a 
list  or  return,  in  due  form,  to  the  proper  assistant  assessor,  of  the 
amount  of  his  annual  income  for  the  year  1863 ;  that  the 
proper  proceedings  prescribed  by  law  were  had,  assessing  an 
amount  of  special  duty  against  him;  that  he  paid  to  the  proper 
collector  such  amount  of  special  duty ;  and  that  it  was  not 
ascertained,  at  any  time  within  fifteen  months  after  the  13th  of 
July,  1866,  that  the  list  on  which  said  assessment  was  entered 
was  imperfect  or  incomplete. 

The  fifth  count  is  based  on  §§  116  to  123  of  the  Act  of 
June  30th,  1864  (13  U.  S.  Stat,  at  Large,  281  to  285),  and  claims 
to  recover,  as  due  on  the  80th  of  June,  1865,  the  sum  of  $16,- 
000,  as  a  duty  of  ten  per  centum  on  an  income  of  $160,000 
for  the  year  next  preceding  the  1st  of  January,  1865.  The 
sixth  count  is  based  on  the  same  sections  of  the  Act  of  1864,  as 
amended  by  §  1  of  the  Act  of  March  3d,  1865  (13  U.  S.  Stat,  at 
Large,  479  to  481),  and  claims  to  recover,  as  due  on  the  30th 
of  June,  1866,  the  sum  of  $33,300,  as  a  duty  of  ten  per  centum 
on  an  income  of  $333,000  for  the  year  next  preceding  the  1st 
January,  1866.  The  defendant,  in  his  answer  to  the  complaint, 
denies  all  the  allegations  of  the  fifth  and  sixth  counts,  except 
those  as  to  his  residence  and  profession  and  ownership  of 
certain  property.  For  a  further  defence  to  the  fifth  and  sixth 
counts,  his  answer  avers,  in  respect  to  each  of  those  two  yeai'S, 


373  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  United  States  «.  Samnel  J.  Tilden. 


that  he  neglected  to  make  a  list  or  return  to  the  assistant  as- 
sessor, of  the  amount  of  his  income ;  that  thereafter  the  assessor 
made  a  list  of  his  annual  income,  and  assessed  the  duty  thereon, 
and  added  twenty-five  per  centum,  as  a  penalty,  to  the  amount 
of  the  duty  assessed  ;  and  that  the  defendant  paid  to  the  col- 
lector the  amounts  of  tax  and  penalties  so  assessed. 

The  seventh  count  is  based  on  the  same  sections  of  the 
Act  of  1864,  as  amended  by  §  1  of  the  Act  of  1866,  and  as 
further  amended  by  §  9  of  the  Act  of  July  13th,  1866  (14  U.  S. 
Stat,  at  Large,  137  to  140),  and  claims  to  recover,  as  due  on 
the  30th  of  April,  1867,  the  sum  of  $5,350,  as  a  tax  of  five  per 
centum  on  an  income  of  $107,000  for  the  year  next  preceding 
the  1st  of  January,  1867.  The  eighth  count  is  based  on  the 
same  sections  of  the  Act  of  1864,  as  amended  by  §  1  of  the  Act 
of  1865,  and  as  further  amended  by  §  9  of  the  Act  of  1866, 
and  as  further"  amended  by  §  13  of  the  Act  of  March  2d,  1867 
(14  U.  S.  Stat,  at  Large,  477  to  480),  and  claims  to  recover,  as 
due  on  the  30th  of  April,  1868,  the  sum  of  $6,216,  as  a  tax  of 
five  per  centum  on  an  income  of  $124,300  for  the  year  next 
preceding  the  1st  of  January,  1868.  The  defendant,  in  his 
answer  to  the  complaint,  denies  all  the  allegations  of  the 
seventh  and  eighth  counts,  except  those  as  to  his  residence  and 
profession  and  ownership  of  certain  property.  For  a  further 
defence  to  the  seventh  and  eighth  counts,  his  answer  avers,  in 
respect  to  each  of  those  two  years,  that  he  neglected  to  make 
a  list  or  return  to  the  assistant  assessor  of  the  amount  of  his 
income;  that  thereafter  the  assessor  made  a  list  of  his  annual 
income,  and  assessed  the  duty  thereon,  and  added  fifty  per 
centum,  as  a  penalty,  to  the  amount  of  the  duty  assessed ;  and 
that  the  defendant  paid  to  the  collector  the  amounts  of  tax 
and  penalties  so  assessed. 

The  ninth  count  is  based  on  the  same  statutory  provisions 
on  which  the  eighth  count  is  based,  and  claims  to  recover,  as 
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due  on  the  30th  of  April,  1869,  the  sura  of  $6,625,  as  a  tax  of 
five  per  centum  on  an  income  of  $132,500  for  the  year  next 
preceding  the  Ist  of  January,  1869.  The  defendant,  in  his 
answer  to  the  complaint,  denies  all  the  allegations  of  the  ninth 
count,  except  those  as  to  his  residence  and  profession  and 
ownership  of  certain  property.  For  a  further  defence  to  the 
ninth  count,  his  answer  avers  that  he  neglected  to  make  a  list 
or  return  to  the  assistant  assessor  of  the  amount  of  his  income 
for  said  year ;  that  thereafter  the  assessor  made  a  list  of  his 
annual  income  for  said  year,  and  assessed  the  duty  thereon ; 
and  that  the  defendant  paid  to  the  collector  the  amount  of  tax 
so  assessed. 

The  tenth  count  is  based  on  the  same  statutory  provisions 
on  which  the  eighth  count  is  based,  and  claims  to  recover, 
as  due  on  the  30th  of  April,  1870,  the  sum  of  $35,550,  as  a  tax  of 
five  per  centum  on  an  income  of  $711,000  for  the  year  next 
preceding  the  1st  of  January,  1870.  The  defendant,  in  his 
answer  to  the  complaint,  denies  all  the  allegations  of  the  tenth 
count,  except  those  as  to  his  residence  and  profession  and  own- 
ership of  certain  property.  For  a  further  defence  to  the  tenth 
count,  his  answer  avei*s  that  he  neglected  to  make  a  list  or 
retui-u  to  the  assistant  assessor,  of  the  amount  of  his  income  for 
said  vear ;  that  thereafter  the  assessor  made  a  list  of  his  annual 
income  for  said  year,  and  assessed  the  duty  thereon,  and  added 
fifty  per  centum,  as  a  penalty,  to  the  amount  of  the  duty  assessed ; 
and  that  the  defendant  paid  to  the  collector  the  amounts  of  tax 
and  penalties  so  assessed. 

The  eleventh  count  is  based  on  §§  6  to  17  of  the  Act  of 
July  14th,  1870  (16  U.  S.  Stat,  at  Large,  257  to  261),  and  claims 
to  recover,  as  due  on  the  30th  of  April,  1871,  the  sum  of 
$13,887.50,  as  a  tax  of  two  and  one-half  per  centum  on  an 
income  of  $555,500  for  the  year  next  preceding  the  1st  of 
January,  1871.    The  twelfth  count  is  based  on  the  same  sec- 
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tions  of  the  Act  of  1870,  and  claims  to  recover,  as  due  on  the 
30tli  of  April,  1872,  the  sum  of  $2,500,  as  a  tax  of  two  and  one- 
half  per  centum  on  an  income  of  $100,000  for  the  year  next 
preceding  the  Ist  of  January,  1872.  The  defendant,  in  his 
answer  to  the  complaint,  denies  all  the  allegations  of  the 
eleventh  and  twelfth  counts,  except  those  as  to  his  residence  and 
profession  and  ownership  of  certain  property.  For  a  further 
defence  to  the  eleventh  and  twelfth  counts,  his  answer  avers, 
in  respect  to  each  of  those  two  years,  that  he  neglected  to  make 
a  list  or  retuiu  to  the  assistant  assessor,  of  the  amount  of  his 
income;  that  thereafter  the  assessor  made^a  list  of  his  annual 
income  and  assessed  the  duty  thereon,  and  added  fifty  per 
centum,  as  a  penalty,  to  the  amount  of  the  duty  assessed ;  and 
that  the  defendant  paid  to  the  collector  the  amounts  of  tax  and 
penalties  so  assessed. 

The  plaintiffs  demur  to  each  of  the  above  recited 
"  further "  defences,  on  the  ground  that  they  do  not  any  of 
them  constitute  defences  to  the  complaint  or  to  any  part  of  it 

The  demurrer  to  the  further  defences  to  the  second,  third 
and  fourth  counts  raises  the  question,  whether  the  causes  of 
action  in  those  counts  are  barred  by  the  facts,  that  the  defend* - 
ant  made  a  return,  and  an  amount  of  tax  was  assessed  against 
him,  and  he  paid  it,  and  no  imperfection  was  discovered  until 
after  the  13th  of  July,  1866.  The  demurrer  to  the  further 
defences  to  the  fifth,  sixth,  seventh,  eighth,  tenth,  eleventh  and 
twelfth  counts,  raises  the  question,  whether  the  causes  of  action 
in  those  counts  are  barred  by  the  facts,  that  the  defendant  made 
no  return,  and  an  amount  of  tax  and  a  penalty  were  assessed 
against  him,  and  he  paid  them.  The  demurrer  to  the  further 
defence  to  the  ninth  count  raises  the  question,  whether  the 
cause  of  action  in  tliat  couiit  is  barred  by  the  facts,  that  the 
defendant  made  no  return,  and  an  amount  of  tax  was  assessed 
against  him,  and  he  paid  it. 


MARCH,  1878.  876 


The  United  States  0.  Samuel  J.  Tilden. 


The  Act  of  1862,  in  imposing  the  income  tax,  provides 
(§  90),  that  "  there  shall  be  levied,  collected  and  paid  annually,*' 
upon  annual  income,  a  duty  specified  in,  and  fixed  by,  the 
Act,  on  the  amount  of  such  income,  three  per  centum  or  five 
per  centum,  according  to  the  amount  of  the  income.  It  then 
goes  on  to  specify  (§  91)  what  deductions  shall  be  made, 
in  estimating  the  annual  income.  It  provides  (§  93),  that 
it  shall  be  the  duty  of  all  persons  to  make  return  of  in- 
come, and  that,  where  no  return  is  made,  the  assessor  or  assist- 
ant assessor  shall  assess  the  amount  of  income.  *  In  either  case, 
the  amount  of  income  and  the  amount  of  tax  or  duty  are  re- 
quired (§  14)  to  be  entered  on  a  list.  The  Act  provides 
(§§  19  and  92)  that  .the  collector  shall  collect  the  tax.  The 
tax  is  to  be  collected  (§  16)  according  to  the  list.  Sections  19 
to  21  provide  for  a  collection  by  distraint  and  sale  of  property, 
both  personal  and  real. 

The  joint  resolution  of  1864  provides,  that, "  in  addition  to 
the  income  duty  already  imposed  by  law,  there  shall  be  levied, 
assessed  and  collected,"  a  special  income  duty  upon  income,  for 
the  year  ending  December  31st,  1864,  "  by  levying,  assessing 
and  collecting  said  duty  "  at  the  rate  of  five  per  centum,  and 
that "  the  same  shall  be  levied,  assessed,  estimated  and  collected, 
except  as  to  the  rale,  according  to  the  provisions  of  existing 
laws  for  the  collection  of  an  income  duty  annually.'' 

The  Act  of  1864  provides  (§  116),  that  "  there  shall  be 
levied,  collected  and  paid  annually,"  upon  annual  income,  a 
duty  specified  in,  and  fixed  by,  the  Act,  on  the  amount  of  such 
income,  five  per  centum,  or  seven  and  a  half  per  centum,  or 
ten  per  centum,  according  to  the  amount  of  the  income.  It 
specifies  (§  117)  what  deductions  shall  be  made  in  estimating 
the  annual  income.  It  provides  (§  118),  that  it  shall  be  the 
duty  of  all  pei-sons  to  make  return  of  income,  and  that,  where 
no  return  is  made,  the  assessor  or  assistant  assessor  shall  assess 
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the  amount  of  income  "  and  the  duty  thereon."  In  either  case, 
the  amount  of  income  and  the  amount  of  tax  or  dutv  are  re- 
quired  (§  18)  to  be  entered  on  a  list.  The  Act  provides  (§§  28 
and  119)  that  the  collector  shall  collect  the  tax.  The  tax  is  to 
be  collected  (§  20)  according  to  the  list.  Sections  28  to  SI 
provide  for  a  collection  by  distraint  and  sale  of  property,  both 
personal  and  real. 

The  amendments  made  by  the  Act  of  1865  do  not  sub- 
stantially change  the  scheme  of  procedure.  The  duty  is  made 
five  per  centum  and  ten  per  centum,  according  to  the  amount 
of  the  income,  and  an  addition  of  twenty-five  per  centum 
penalty  to  the  amount  of  the  duty,  when  there  is  a  neglect  to 
make  a  return,  is  provided  for.  This  peualty  is  increased  to 
fifty  per  centum,  by  the  Act  of  1866. 

The  Act  of  1866,  in  amending  §  41  of  the  Act  of  1864, 
introduced  (14  U.  S.  Stat,  at  Large,  111)  a  provision,  that 
"  taxes  may  be  sued  for  and  recovered,  in  the  name  of  the 
United  States,  in  any  proper  form  of  action,  before  any 
Circuit  or  District  Court  of  the  United  States  for  the  District 
within  which  the  liability  to  such  tax  may  have  been  or  shall 
be  incurred,  or  where  the  party  from  whom  such  tax  is  due 
mav  reside  at  the  time  of  the  commencement  of  said  action." 
That  provision  is  re-enacted  in  §  733  of  the  Revised  Statutes, 
in  these  words:  "Taxes  accruing  under  any  law  providing 
internal  revenue  may  be  sued  for  and  recovered  either  in  the 
District  where  the  liability  for  such  tax  occurs  or  in  the  District 
where  the  delinquent  resides."  By  §  919  such  suits  must  be 
brought  in  the  name  of  the  United  States.  By  §  563  jurisdic- 
tion is  given  to  the  District  Courts  of  all  suits  at  common  law 
brought  by  the  United  States  and  a  like  jurisdiction  is  given 
to  the  Circuit  Courts  by  §  629.  The  Act  of  1866  did  not 
change  in  substance  the  former  scheme  of  procedure,  nor  did 
the  Act  of  1867,  nor  the  Act  of  1870. 
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The  general  gi-ounds  taken  by  the  defendant  are,  that,  for 
the  years  1862  and  1863,  he  made  returns  of  his  income,  and 
was  assessed,  and  paid  the  tax  assessed;  that  he  was  assessed, 
on  his  return  for  1863,  for  the  special  income  tax  of  1864,  and 
paid  the  tax  assessed  ;  that,  for  the  subsequent  yeai-s,  he  made 
no  returns,  but  was  assessed  in  the  manner  prescribed  by  the 
statute,  and  paid  the  tax  assessed  and  the  penalty,  except  for 
1868,  when  he  paid  no  penalty ;  and  that  the  United  States 
have  no  right  of  action  to  recover  anything  more  from  him 
in  respect  of  a  tax  on  his  income  for  any  of  those  years.  In 
respect  to  the  instances  where  there  were  returns  made  by 
him,  namely,  the  years  1862  and  1863  and  the  special  tax  of 
1864,  the  answer  denies  the  receipt  of  any  income  in  excess  of 
the  amount  on  which  a  duty  was  paid.  The  complaint,  in  re- 
spect to  each  of  the  amounts  of  income  set  forth,  alleges  that 
it  is  the  amount  in  excess  of  the  amount  on  which  the  defend- 
ant paid  a  tax  or  duty.  The  answer  of  the  defendant,  by  ils 
form,  denies  such  allegation  in  respect  of  all  the  years  subse- 
quent to  1863. 

By  the  provisions  for  assessment  in  the  Act  of  1864,  the 
assistant  assessor  is  clothed  with  power  to  search  out  persons 
owning  property  liable  to  pay  any  duty  or  tax,  and  to  make  a 
list  of  the  owners,  and  to  value  and  enumerate  the  objects  of 
taxation  by  all  lawful  ways  and  means.  Power  was  given  to 
the  assessor,  in  case  of  neglect  to  make  a  return,  or  if  in  his 
opinion  a  return  was  false  or  contained  any  understatement  or 
undervaluation,  to  summon  the  party,  or  any  other  person,  to 
examine  under  oath  the  party  and  witnesses,  to  compel  the 
production  of  books  of  account,  to  enter  on  the  premises  of 
the  party,  and  to  make,  according  to  the  best  information  at- 
tainable, including  that  derived  from  the  evidence  elicited  by 
the  examination,  and  on  his  own  view  and  information,  the 
list  or  return  for  the  party,  of  property  or  objects  liable  to  tax. 
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owned  by  him,  and  assess  the  duty  thereon.  The  statnte  de- 
clares, that  the  lists  or  retunis  so  made  shall  be  "  taken  and  re- 
puted as  good  and  sufficient  lists  or  returns  for  all  legal  pur- 
poses "  It  is  then  provided,  that  the  individual  returns  shall  be 
consolidated  into  a  general  list,  and  that  public  notice  shall  be 
given  for  the  hearing  of  appeals.  The  notice  is  to  be  a  notice 
of  the  time  and  place  "  when  and  where  appeals  will  be  i"e- 
ceived  and  determined  relativ'e  to  any  erroneous  or  excessive 
valuations,"  and  the  assessor  is  "  authorized  at  any  time  to 
hear  and  determine,  in  a  summary  way,  according  to  law  and 
right,  upon  any  and  all  appeals."  This  appeal,  which  is  an 
appeal  by  the  party,  is  required  to  be  in  writing  and  to  specify 
the  particular  matter  respecting  which  a  decision  is  requested, 
and  to  state  the  ground  or  principle  of  error  complained  of. 
Power  also  is  given  to  the  assessor  to  reexamine  and  deter- 
mine upon  the  assessments  and  valuations,  and  rectify  the 
same,  as  shall  appear  just  and  equitable.  This  includes  the 
power  to  increase  the  valuation,  assessment,  or  enumeration, 
on  notice  to  the  party  interested  to  apj>ear  and  object.  On 
the  hearing  of  appeals  the  assessor  is  authorized  to  require  by 
summons  the  attendance  of  witnesses  and  the  production  of 
books  of  account.  After  the  time  for  hearing  appeals  has  ex- 
pired, the  general  lists  are  to  be  transmitted  to  the  collector. 
If  the  assessor  finds  that  the  annual  list  so  furnished  to  the  col- 
lector is  incomplete,  in  having  persons  or  objects  liable  to  tax 
or  duty  omitted  therefrom,  he  may,  from  time  to  time,  at  any 
time  thereafter,  enter  on  a  special  list  all  such  objects  of  duty 
or  taxation,  with  the  names  of  the  persons  liable  to  the  tax  or 
duty  and  the  sums  payable  by  each  which  he  shall  discover  to 
have  been  omitted.  The  general  provisions  of  the  statute  are 
made  applicable  to  such  special  list.  The  above  scheme  of  the 
Act  of  1864  is  in  substance  that  of  the  Act  of  1862,  and  con- 
tinued to  be  the  same  for  all  of  the  years  for  which  the  income 
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tax  was  impoeed.  By  the  Act  of  1864  (§  44)  a  provision  was 
introduced  authorizing  the  Commissioner  of  Internal  Reve- 
nue, subject  to  regulations  prescribed  by  the  Secretary  of  the 
Treasury,  "  on  appeal  to  him  made,  to  remit,  refund  and  pay 
back  all  duties  erroneously  or  illegally  assessed  or  collected, 
and  all  duties  that  shall  appear  to  be  unjustly  assessed  or  ex- 
cessive in  amount,  or  in  -any  maimer  wrongfully  collected/* 
By  the  Act  of  1862  (section  35)  this  refunding  was  authorized 
in  the  case  of  taxes  paid  by  levy  and  distraint. 

In  the  special  statutory  provisions  in  regard  to  the  income 
tax,  in  the  Act  of  1862,  it  is  provided,  that  the  duty  on  income 
shall  be  "  assessed  and  collected."  In  the  Act  of  1864  the  lan- 
guage is,  "  assessed,  collected  and  paid."  In  both  the  woi'd 
"estimating,"  is  used,  in  describing  the  process  of  arriving  at 
the  net  annual  income.  In  both  Acts  a  penalty  is  imposed  for 
non-payment  of  the  income  tax  or  duty,  and  a  lien  is  given 
therefor,  and  a  I'emedy  by  distraint,  to  enforce  such  lien. 

It  is  contended,  for  the  defendants,  that  the  statute  contains 
no  provision,  either  in  the  Act  of  1862  or  in  that  of  1864,  for 
the  collection  or  payment  of  any  income  tax  which  has  not  been 
assessed  in  the  special  manner  prescribed  by  the  statute;  that 
the  United  States  cannot  maintain  an  action  to  recover  a  tax  on 
the  annual  income  of  an  individual,  (even  if  such  an  action  can 
be  maintained  at  all),  until  after  the  sum  of  such  annual  income 
shall  have  been  estimated  and  assessed  in  the  mode  provided 
by  the  law  creating  the  tax,  and  the  amount  of  the  tax  shall 
have  been  computed  and  ascertained,  by  applying  the  rate  of 
the  tax  to  the  sura  of  the  income ;  and  that  then  the  action 
must  be  for  the  amount  of  the  tax  so  computed  and  assessed. 
The  theory  of  this  view  is,  that  the  statute  has  created  a  special 
tribunal  of  assessment,  for  the  determination  of  all  questions 
arising  in  regard  to  the  amount  of  an  income  tax ;  that  the  de- 
cisions of  such  tribunal  are  final  and  conclusive  as  to  both  the 
25 
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Government  and  the  individual ;  and  that,  if  payment  is  made 
to  the  collector,  of  the  amount  of  income  tax  certified  bj  the 
assessor,  no  remedy  exists  to  enforce  by  action  the  payment  of 
any  further  sum. 

I  regard  the  positions  thus  taken  on  behalf  of  the  de- 
fendant, as  distinctly  held  to  be  untenable,  by  the  decision  of 
the  Supreme  Court  of  the  United  States,  in  \Savings  Bank  v. 
United  States  (19  Wallace,  227).  Section  120  of  the  Intenial 
Revenue  Act  of  1864,  as  amended  by  the  Act  of  July  13tli,  1866 
(p.  138),  provides,  that  "  there  shall  be  levied  and  collected  a 
tax  of  five  per  centum  on  all  dividends  thereafter  declared  due 
as  part  of  the  earnings,  incomes  or  gains  of  any  bank  or  sav- 
ings institution  in  the  United  States,  and  on  all  undistributed 
Bums,  or  sums  made  or  added  during  the  year  to  their  surplus 
or  contingent  funds."  It  also  provides,  that  said  banks  "  shall 
pay  the  said  tax,  and  are  hereby  authorized  to  deduct  and  with- 
hold from  all  payments  made  on  account  of  any  dividends  or 
sums  of  money  that  may  be  due  and  payable  as  aforesaid,  the 
said  tax  of  five  per  centum ;"  that "  a  list  or  return  shall  be  made 
and  rendered  to  the  assessor  or  assistant  assessor,  on  or  before  the 
tenth  day  of  the  month  following  that  in  which  any  dividends 
or  sums  of  money  become  due  or  payable  as  aforesaid,  and  said 
list  shall  contain  a  true  and  faithful  account  of  the  amount  of 
taxes  as  aforesaid,"  and  it  is  to  be  verified  by  oath ;  that,  for  any 
default  in  making  such  list  or  return,  the  bank  making  it  shall 
forfeit  $1000  as  a  penalty,  and  that,  "  in  case  of  any  default 
in  making  or  rendering  said  list  or  return,  or  of  any  default  in 
the  payment  of  the  tax  as  required,  or  any  part  thereof,  the  as- 
sessment and  collection  of  the  tax  and  penalty  shall  be  in  ac- 
cordance with  the  general  provisions  of  law  in  other  cases  of 
Beglect  and  refusal."  The  scheme  of  this  statute  is  the  same 
as  the  scheme  of  the  statute  in  rejcard  to  the  income  tax — a  list 
or  return  to  be  made  by  the  party  charged  with  the  tax  ;  a  pen- 
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alty  for  not  making  it ;  in  default  of  making  tlie  list  or  return, 
or  paying  the  tax,  an  assessment  and  collection  of  the  tax  and 
the  penalty  through  the  machinery  of  the  assessor  and  the  col- 
lector, under  the  general  provisions  of  law  for  other  such  cases  ; 
and,  in  all  cases,  collection  according  to  a  list  passing  from  the 
office  of  the  assessor  to  the  collector.  In  respect  to  the  income 
tax,  the  Act  of  1862  provides  (§  93),  that  in  case  of  neglect  or 
refusal  to  make  a  return,  the  assessor  or  assistant  assessor  shall 
assess  the  amount  of  income  and  proceed  thereafter  to  collect 
the  duty  thereon,  "  in  the  same  manner  as  is  provided  for  in 
other  cases  of  neglect  and  refusal  to  furnish  lists  or  schedules, 
in  the  general  provisions  of  this  Act ;"  and  the  Act  of  1864 
provides  (§  122),  "  that,  in  case  of  any  default  in  making  or  ren- 
dering said  list  or  return,  or  of  the  payment  of  the  duty  or  any 
part  thereof,  as  aforesaid,  the  assessment  and  collection  of  the 
duty  and  penalty  shall  be  made  according  to  the  provisions  of 
law  in  other  cases  of  neglect  and  refusal." 

The  United  States  brought  an  action  of  debt,  founded  on 
the  above  statute,  against  the  Savings  Bank  (which  was  a  bank- 
ing institution  created  by  the  laws  of  Pennsylvania,  without 
stockholders  or  capital  stock,  and  doing  the  business  of  receiving 
deposits  to  be  loaned  or  invested  for  the  sole  benefit  of  its  de- 
positors, and  whose  charter  authorized  it  to  retain  a  contingent 
fund,  accumulated  from  its  earnings,  to  the  extent  of  ten  per 
centum  of  its  deposits,  for  the  security  of  its  depositors),  al- 
leging that  it  had  earned  and  added  to  such  contingent  fund 
or  undistributed  sum,  from  July  13th,  1866,  to  December  Slst, 
1870,  an  aggregate  specified  sum  of  money,  made  up  of  several 
sums  of  earnings,  which  were  added  semi-annually,  during  such 
period,  on  the  first  days  of  July  and  January  in  each  year,  to 
such  contingent  or  undistributed  fund,  and  that  it  owed  to  the 
United  States  a  tax  of  five  per  centum  on  such  aggregate  sura. 
The  bank  had  never  made  any  return  relative  to  any  such  sum. 
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It  was  not  only  not  reqaired  bv  the  Commi&eioner  of  Internal 
Bevcniue  to  do  so,  bnt  three  Bacceesive  Commissioners  of  Inter- 
nal Ilevenne,  in  1867,  1870  and  1871,  had  decided  that  the 
bank  wa«  not  liable  to  a  tax  on  anv  sum  added  to  its  retained 
and  undiBtribnted  funds.  A  subsequent  Commi^ioner,  in  1872, 
adopted  a  different  construction  of  the  statute,  and  the  action 
refeired  to  was  brought,  in  the  Circuit  Court  for  the  Westem 
District  of  Pennsylvania.  A  judgment  was  rendered  bv  that 
Court,  in  favor  of  tlie  United  States,  against  the  bank,  for  the 
amount  of  the  tax,  at  five  per  centum,  $5,356.00,  without  in- 
terest from  the  semi-annual  periods  when  the  taxes  became 
due  and  payable,  such  interest  being  disallowed  because  the 
failure  of  the  bank  to  pay  the  tax  had  been  induced  by  the 
rulings  of  the  several  Commissioners.  After  judgment,  the 
bank  took  the  case  to  the  Supreme  Court,  by  writ  of  error,  and 
assigned  for  error,  that  the  statute  did  not  authorize  the  leN'j 
and  collection  of  the  tax,  and  that  an  action  of  debt  was  not 
maintainable  for  the  recovery  of  the  tax.  On  the  argument  of 
the  case  before  the  Supreme  Court,  it  was  contended,  for  the 
bank,  that  the  statute  did  not  authorize  the  levy  and  collection 
of  the  tax  at  all ;  and  that,  if  it  did,  the  tax  could  not  be  i^e- 
covered  by  the  action  of  debt  brought.  As  parts  of  the  latter 
prp])08ition,  it  was  contended,  for  the  bank,  that,  as  the  statute 
afforded  a  romodv  for  the  assessment  and  collection  of  the  tax, 
through  the  machinery  of  the  assessor  and  the  collector,  an  ac- 
tion of  debt  would  not  lie  to  recover  the  tax  ;  that,  as  the  statute 
created  the  right,  and  provided  a  particular  remedy  for  vin- 
dicating such  right,  no  other  remedy  than  that  provided  by  the 
statute  could  be  used ;  and  especially,  that,  as  the  statute  pro- 
vided, that,  in  case  of  default  in  making  a  return  or  paying 
the  tax,  the  assessment  and  collection  of  the  tax  and  penalty 
should  bo  in  accordance  with  the  general  provisions  of  law  in 
otlior  ciisos  of  neglect  and  refusal,  (namely,  tlie  making  by  the 
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assessor  of  lists  containing  specified  particulars,  authority  in 
the  assessor,  within  fifteen  months  after  the  13th  of  July,  1866, 
or  from  the  time  of  the  delivery  of  the  list  to  the  collector,  to 
make  special  additional  lists,  and  the  delivery  of  the  lists  to 
the  collector,  as  his  warrant  to  levy  the  tax  on  the  property  of 
the  delinquent  taxpayer),  no  action  of  debt  would  lie  to  recover 
the  tax.  It  was  further  contended,  for  the  bank,  that,  even  if 
an  action  of  debt  could  be  sustained,  to  recover  a  tax  duly  as- 
sessed, notified  and  demanded,  it  did  not  appear  that  any  one 
of  the  taxes  in  question  was  ever  duly  assessed  ;  that,  i-f  an  at- 
tempt to  assess  them  had  been  made,  the  assessor  could  not 
have  gone  back  of  the  term  of  fifteen  months  before  he  de- 
livered his  last  list  to  the  collector ;  and  that,  because  the  taxes 
demanded  in  the  suit  had  never  been  regularly  assessed,  the 
suit  would  not  lie.  In  the  Circuit  Court,  the  only  point  con- 
sidered had  been  whether  the  statute  required  the  bank  to  pay 
the  tax. 

The  opinion  of  the  Supreme  Court  in  the  case  was  deliv- 
ered by  Mr.  Justice  Strong,  and  was  concurred  in  by  Chief 
Justice  Waite,  and  by  Justices  ClifEord,  Swayne,  Miller,  Davis, 
and  Hunt.  In  the  opinion,  it  is  fii'st  held,  that  the  statute  au- 
thorized the  levy  and  collection  of  the  tax.  The  opinion  then 
passes  to  consider  the  question  whether  an  action  of  debt  co:rld 
be  maintained  to  recover  the  tax,  and  says  that  the  question 
must  be  answered  in  the  affirmative.  The  opinion  discusses 
and  meets  the  propositions  urged,  that  the  statute  which  imposed 
the  tax  provided  a  special  remedy  for  its  assessment  and  col- 
lection ;  that,  in  such  case,  no  other  remedy  than  that  afforded 
b}^  the  statute  could  be  used  ;  that  a  return  was  required  and 
a  penalty  imposed  for  a  default  in  making  it ;  that,  in  case  of 
default  in  making  the  return  or  paying  the  tax,  the  statute 
provided  that  the  assessment  and  collection  of  the  tax  and  pen- 
alty should  be  in  accordance  with  the  general  provisions  of  law 
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in  Other  cases  of  neglect  and  refusal,  such  provisions  being  as- 
sessment, delivery  of  lists  to  collector,  and  distraint.;  and 
that,  where  a  statute  creates  a  right  and  provides  a  particular 
remedy  for  its  enforcement,  the  remedy  is  generally  exclusive 
of  all  common  law  remedies.  Speaking  of  this  latter  rule,  the 
opinion  says,  that  it  applies  when  the  statute,  by  providing  a 
particular  remedy,  manifests  an  intention  to  prohibit  other  ite- 
med ies,  and  when  any  one  to  whom  the  statute  is  a  rule  of 
conduct  seeks  redress  for  a  civil  wrong ;  that,  in  such  case, 
there  is.  a  presumed  statutory  prohibition,  confining  the  party 
to  the  remedy  pointed  out  in  the  statute,  and  forbidding  him 
to  make  use  of  any  other ;  that,  by  the  internal  I'evenue  law 
the  United  States  are  not  prohibited  from  adopting  any  reme- 
dies for  the  recovery  of  a  debt  due  to  them  which  are  known 
to  the  laws  of  the  State ;  that  the  prohibitions,  if  there  are  any, 
either  express  or  implied,  in  the  statute,  may  be  obligatory  on 
tax  collectors,  and  prevent  any  suit  at  law  by  them,  but  they 
are  not  rules  for  the  conduct  of  the  Government  of  the  United 
States  ;  and  that  it  is  not  prohibited,  by  anything  in  the  Act  of 
1866,  from  employing  any  common  law  remedy  for  the  collec- 
tion of  its  dues.  The  opinion  cites  decisions  both  in  England 
and  in  the  United  States,  holding  that  actions  to  recover  duties 
on  imports  may  be  maintained,  although  the  statute  provides  a 
diflFerent  remedy  for  enforcing  payment.  It  also  cites^  as  au- 
thorizing the  action,  the  provision,  before  referred  to,  in  the 
Act  of  1866  (p.  Ill),  now  §  733  of  the  Revised  Statutes, 
respecting  suits  for  taxes,  in  the  name  of  the  United  States. 

The  opinion  then  passes  to  consider  the  objection  that 
there  had  been  no  assessment.  It  says :  "  Nor  is  there  anything 
in  the  objection  that  the  taxes  for  which  judgment  has  been 
recovered  in  this  case  had  not  been  assessed.  No  other  assess- 
ment than  that  made  by  the  statute  was  necessary  to  determine 
the  extent  of  the  bank's  liability.     An  assessment  is  only  de- 
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tennining  the  value  of  the  thing  taxed  and  the  amount  of  the 
tax  required  of  each  individual.  It  may  be  made  by  desig- 
nated officers  or  by  the  law  itself.  In  the  present  case  the 
statute  required  every  savings  bank  to  pay  a  tax  of  five  per 
cent,  on  all  undistributed  earnings  made  or  added  during  the 
year  to  their  contingent  funds.  There  was  no  occasion  or  room 
for  any  other  assessment.     This  was  a  charge  of  a  certain  sum 

upon   the  bank  {Attorney- General  v.  ,  2  Anstruther, 

658),  and,  without  more,  it  made  the  bank  a  debtor.  We  think, 
therefore,  the  second  assignment  of  error  cannot  be  sustained." 
The  Court  affirmed  the  judgment  of  the  Circuit  Court.  Jus- 
tices Bradley  and  Field  dissented  from  the  judgment  of  the 
Court,  on  the  ground  that  a  tax  of  the  kind  in  question  ought 
to  be  firet  entered  on  the  assessment  roll  before  an  action  would 
lie  for  it ;  and  that  the  assessment  roll  should  be  regarded  as 
conclusive  as  to  the  persons  or  things  liable  to  taxation.  In 
the  opinion  delivered  by  the  Court  it  is  said,  that  the  question 
whether  an  action  of  debt  was  maintainable  to  recover  the  tax, 
not  having  been  raised  in  the  Circuit  Court,  it  was  not  clear 
that  it  could  be  raised  first  in  the  Supreme  Court.  But  it  was 
allowed  to  be  raised,  and  it  was  argued,  and  the  opinion  of  the 
Court  as  well  as  the  dissenting  opinion  discuss  the  question  and 
adjudicate  upon  it.  The  opinion  of  the  Court  holds  the  point 
taken  for  the  bank,  that  the  tax  had  not  been  entered  on  an 
assessment  list,  not  to  be  a  good  one,  while  the  dissenting 
opinion  is  placed  solely  on  the  ground  that  the  action  would 
not  lie,  because  the  tax  had  not  been  entered  on  an  assessment 
list. 

It  is  impossible  not  to  regard  the  decision  in  Savings 
Bank  v.  United  States  as  completely  covering  the  present  case. 
The  statutes  imposing  the  two  taxes  are  substantially  identical 
in  their  provisions.  In  each  a  tax  is  imposed  by  the  statute. 
The  tax  is  not  imposed  by  any  officer  or  by  any  of  the  machinery 
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or  methods  organized  by  the  statute.  The  statute  itself  declarea, 
ill  each  case,  that  a  tax  of  a  fixed  specified  percentage  shall  be 
levied,  collected  and  paid  on  a  specified  object  of  taxation.  la 
the  one  case  it  is  undistributed  earnings  added  during  the  year 
to  the  contingent  fund  of  a  bank.  In  the  other  case  it  is  the 
annual  gains,  profits  or  income  of  the  individual.  In  tlie  one 
case  it  is  five  per  centum  on  such  earnings.  In  the  other  case  it 
is  equally  a  ^xed  and  specified  per  centum  on  the  income  of 
each  individual,  according  to  its  amount.  The  liability  of  the 
bank  is  determinable  by  ascertaining  what  in  fact  was  tlie 
amount  of  its  undistributed  earnings  added  during  the  year  to  its 
contingent  fund,  and  calculating  the  tax  thereon  at  the  rate  of 
five  per  centum.  The  liability  of  the  individual  for  income  tax  is 
determinable  by  ascertaining  what  in  fact  was  tlie  amount  of  his 
income  during  the  year,  according  to  the  definition  given  in 
the  statute  itself,  and  including  and  deducting  just  what  the 
statute  allows  and  requires  to  b6  included  and  deducted,  and 
calculating  the  tax  thereon  at  the  rate  of  five  per  centum,  or 
seven  and  a  half  per  centum,  or  ten  per  centum,  according  to 
the  amount  of  income  so  arrived  at.  The  extent  of  the  liability 
of  the  individual  for  income  tax  is  defined  by  the  statute, 
equally  with  the  extent  of  the  liability  of  the  bank  for  the  tax 
on  undistributed  eaimings.  In  each  case  it  is  necessary,  in  an 
action  of  debt  for  the  tax,  to  resort  to  sources  of  infonnation 
outside  of  the  statute,  to  ascertain  the  amount  on  which  the  per 
centum  of  tax  fixed  by  the  statute  is  to  be  calculated.  In  the  case 
of  the  bank,  its  books  and  the  testimony  of  its  ofiicei*s,  and,  per- 
haps, other  means  of  information,  may  and  must  be  resorted  to. 
In  the  case  of  a  suit  for  income  tax,  the  books  and  accounts  of 
the  individual,  and  his  testimony,  and,  perhaps,  other  means  of 
itiformation,  may  and  must  be  resorted  to.  The  difference  be- 
tween the  two  cases,  in  that  respect,  if  there  be  any,  will  be,  in 
every  case,  one  of  degree  merely,  not  of  principle.     The  statute, 
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in  imposing  the  per  centum  of  tax  on  the  income  of  the  indi- 
vidualy  makes  a  charge  on  him  of  a  smn  which  is  cei-tain  for 
the  purposes  of  an  action  of  d<=^bt,  because  it  can  be  made  cer- 
tain through  the  action  of  a  judicial  tribunal,  by  following  the 
rules  laid  down  in  the  statute.  Tliat  is  the  principle  of  the  de- 
cisipn  in  the  case  of  the  bank,  and  it  controls  the  present  case^ 

It  is  contended,  for  the  defendant,  that  the  authority  of  the 
decision  iu  the  Savings  Bank  case  is  confined  to  the  single 
question  as  to  whether  the  bank  was  subject  to  the  tax,  and 
that  everything  else,  in  the  opinion  of  the  Court,  is  obiter  die- 
turn.  It  is  further  contended,  that,  whatever  the  opinion  of  the 
Court  did  decide  or  did  sanction,  it  did  not  decide  that  an  ac- 
tion could  be  maintained  except  when  the  tax  was  a  sum  cer- 
tain ascertained  before  the  suit ;  nor  that,  in  a  case  where  the 
value  of  the  thing  to  be  taxed  is  uncertain  or  indefinite,  so  as 
to  require  discretion  or  judgment  in  determining  that  value, 
an  assessment  by  the  assessor  can  be  dispensed  with  ;  nor  that 
the  amount  of  the  tax  must  not  be  adjudged  by  the  assessor 
before  an  action  for  its  recovery  can  be  maintained  ;  nor  that,  in 
a  case  where  the  income,  gains,  and  profits  of  a  year  are  to  be 
estimated,  and  deductions  are  to  be  estimated,  and  the  powers 
of  discretion  and  judgment  vested  in  the  assessor  are  com- 
manded to  be  exercified,  an  assessment  by  him  can  be  dispensed 
with.  1  cannot  concur  in  any  of  these  views.  I  regard  the 
Savings  Bank  case  as  deciding  every  one  of  the  questions  re- 
ferred to,  and  as  deciding  all  of  them  adversely  to  the  positions 
relied  on  by  the  defence  in  this  case. 

The  foregoing  considerations  dispose  of  the  view  urged, 
that  the  taxes  sued  for  in  this  case  cannot  be  recovered  because 
they  have  never  been  entered  on  any  assessment  list.  There 
remains  the  further  question,  whether  the  fact  that  a  less 
amount  of  tax  than  that  now  claimed  was  entered  on  a  list  by 
the  assessor,  whether  after  a  return  by  the  defendant,  or  in  do- 


388  SOUTHERN  DISTRIOT  OP  NEW  YORK, 


The  United  States  v.  Samuel  J.  Tilden. 


fault  of  a  returu,  and  that  such  lees  amount  of  tax  was  paid, 
whether  with  or  without  an  added  penalty,  is  a  bar  to  a  recov- 
ery by  the  United  States  of  the  difference  between  the  list  tax 
and  the  true  tax. 

It  is  contended,  for  the  defendant,  that  the  making  of  the 
list  in  his  case,  and  the  collection  of  the  tax  thereon  and  tliere- 
by,  operated  as  an  election  by  the  United  States  between  the 
statutory  process  and  the  remedy  by  action,  so  as  to  debar  the 
United  States  from  now  prosecuting  the  remedy  by  action  for 
the  deficiency  of  true  tax,  and  that  the  action  of  the  assessor, 
under  the  authority  given  him  by  the  statute  to  value  the  sub- 
ject of  taxation,  and  apply  to  it  the  rate  of  taxation  and  deter- 
mine the  amount  of  the  tax,  amounted  to  an  adjudication  of 
the  whole  question,  and  is  not  subject  to  review  in  tliis 
action. 

The  case  of  The  United  States  v.  Hazard  (22  Int.  Rev. 
Record,  309),  decided  by  Mr.  Justice  Clifford  and  Judge 
Knowles,  in  the  Circuit  Court  for  the  District  of  Rhode  Island, 
is,  in  all  respects,  like  the  present  one.  The  United  States 
brought  an  action  of  debt  against  Hazard,  to  recover  a  tax  on 
his  income  for  the  year  1868,  the  action  being  founded  on  the 
same  statutory  provisions  on  which  the  rights  of  action  claimed 
ia  the  eighth,  ninth  and  tenth  counts  in  the^  present  case  are 
founded.  The  defendant  pleaded  the  general  issue  and  three 
special  pleas,  each  of  which  special  pleas  set  up,  in  substance, 
as  a  bar  to  the  recovery,  the  payment  by  the  defendant  of  a 
tax  on  his  income  for  the  year  1868,  on  an  assessment  made  by 
the  proper  assistant  assessor,  together  with  a  penalty  of  fifty 
per  centum  on  account  of  his  failure  to  make  a  return.  The 
United  States  demurred  to  the  special  pleas,  and  contended 
that  the  principles  of  construction  and  decision  established  and 
promulgated  by  the  Supreme  Court  in  Savings  Bank  v. 
United  States^  clearly  recognized  and  affirmed  the  right  of 
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action  in  the  case  against  Hazard,  as  against  the  bar  set  up  in 
the  special  pleas.  The  defendant  contended  to  the  contrary. 
Judge  Knowles  delivered  the  opinion  of  the  Court- (which  con- 
sisted of  Mr.  Justice  Clifford  and  himself),  and  in  it  eays, 
speaking  for  and  of  the  Court :  "  Its  conclusion  is,  that  the  case 
above  cited  is,  as  claimed  by  the  plaintiff,  a  case  directly  in 
point,  to  be  construed  and  respected  as  a  precedent  decisive  of 
the  point  presented,  controlling  the  action  of  this  Court  and 
compelling  a  sustaining  of  the  plaintiff's  demurrers  ;  and  this, 
too,  even  were  the  principles  embodied  in  that  precedent  as 
unaccordant  with  the  views  of  the  presiding  Judge  as  with  those 
of  liis  associate  of  this  term."  The  language  thus  quoted  means, 
that  the  views  set  forth  in  the  opinion  of  the  Supreme  Court, 
delivered  by  Mr.  Justice  Strong,  are  in  accordance  with  the 
views  of  Mr.  Justice  Clifford  as  to  the  matters  embraced  in  that 
opinion,  and  are  not  in  accordance  with  the  views  of  Judge 
Knowles  as  to  those  matters ;  but  that  both  Mr.  Justice  Clifford 
and  Judge  Knowles  regard  the  principles  established  and  pro- 
mulgated in  that  opinion  as  decisive  of  the  question,  that  the 
assessment  of  an  income  tax  and  a  penalty,  and  their  payment, 
do  not  bar  an  action  for  the  difference  between  the  tax  so  paid 
and  the  true  tax.  Mr.  Justice  Clifford  was  one  of  the  seven 
Judges  who  concurred  in  the  opinion  of  the  Court  delivered  by 
Mr.  Justice  Strong.  His  statement,  made  in  the  opinion  of  the 
Court  delivered  by  Judge  Knowles,  that  the  principles  of  con- 
struction and  decision  established  and  promulgated  in  the  Sav- 
ings Bank  case  are  decisive  of  the  point  presented  in  the  Haz- 
ard case,  is  entitled  to  great  weight,  as  he  must  be  presumed  to 
know  the  views  of  the  Justices  who  concurred  in  such  opinion, 
as  to  the  scope  and  extent  and  meaning  of  the  principles  thus 
established.  In  the  opinion  of  Justices  Bradley  and  Field,  who 
dissented  in  the  Savings  Bank  case,  the  doctrine  is  asserted,  not 
only  that  there  should  be  an  assessment-roll  to  authorize  a  suit 
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for  a  tax,  but  that  ^  the  assesemeiit-roll  should  be  regarded  as 
conducive  as  to  tlie  persons  or  things  liable  to  taxation."  In 
op[K«itiou  to  this  stands  the  statute  before  cited,  providing  tliat 
tlie  United  States  inav  collect  bv  suit  taxes  due  to  it.  The  in- 
c^iuie  taxes  are  due  without  any  assessment  other  than  that 
made  by  the  statute,  and  the  taxes  sued  for  are  not  taxes  cov- 
ered by  or  embraced  in  the  taxes  assessed  and  paid.  The  fur- 
ther defences  now  in  question  only  set  up  that  the  defendant 
paid  what  was  assessed.  The  United  States  do  not  sue  for  any 
tax  which  was  assessed  or  for  any  amount  of  tax  which  was 
paid.  The  defendant  does  not  set  up  that  he  paid  any  part  of 
the  tax  sued  for,  but  only  tliat  he  paid  as  tax  some  money  which 
is  not  sued  for. 

The  proposition,  that  the  United  States  elected  between 
the  statutory  process  and  this  action,  is  not  tenable.  They 
puraued  the  statutory  process,  and  thereby  collected  a  part  of 
the  tax.  Tliey  now  seek  to  collect  the  rest.  Equally  unsound 
is  the  proposition,  that  the  action  of  the  assessor  was  an  adjudi- 
cation barri)ig  this  suit.  Both  of  tliese  propositions  are  incon- 
sistent with  the  views  expressed  in  the  opinion  of  the  Court  in 
the  Savin<^s  Bank  case.  If  the  United  States,  as  is  there  held, 
are  not  to  be  regarded  as  bound  to  resort  to  the  statutory 
remedy,  they  cannot  be  held  to  be  concluded,  by  a  resort  to  it, 
from  collecting  by  a  suit  taxes  which  they  have  not  collected 
by  means  of  such  resort.  So,  the  decision  of  the  assessor  or 
the  assistant  assessor  as  to  the  assessment  or  tax  can  hardly  be 
denominated  a  judicial  construction,  any  more  than  the  de- 
cisions of  the  Commissioner  of  Internal  Revenue,  which,  in 
the  opinion  of  the  Court  in  the  Savings  Bank  case,  it  is  said, 
**  can  hardly  be  denominated  judicial  constructions." 

The  view  which  is  to  be  deduced  from  the  decision  of  the 
Supreme  Court  in  the  Savings  Bank  case  is,  that  the  remedy  by 
assessment  and  collection  of  taxes,  tlirough  the  machinery  of 
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assessoi'S  and  collectors,  is  a  remedy  for  the  prompt,  pericxlical 
ascertainment  and  collection  of  taxes,  subject  always  to  a  con- 
current right  to  bring  a  suit  for  the  tax,  such  latter  right  being 
one  which  exists  both  to  collect  a  tax  in  the  absence  of  any 
use  of  the  statutor}''  machinery,  and  to  collect  it  where  the 
statutory  machinery  has  been  used  and  has  failed  to  collect  the 
true  amount  of  tax.  Whether  the  tax  be  one  on  income,  or  on 
undistributed  earnings  of  a  bank  added  to  its  contingent  fund, 
or  on  a  legacy  or  a  succession,  or  on  any  other  subject  of  tax, 
where  a  tax  of  a  fixed  percentage  is  imposed  by  the  statute  on 
a  subject  or  object  which  is  so  definitely  described  in  the 
statute  that  its  amount  or  value,  on  which  the  fixed  per  centum 
is  to  be  calculated,  can  be  ascertained  and  determined,  on 
evidence,  by  a  Court,  a  suit  for  the  tax  will  lie,  without  an 
assessment,  and  the  defence  set  up  in  this  case  is  no  bar  to  the 
suit.  Such  I  undei*stand  to  be  the  purport  of  the  decisions  of 
the  Supreme  Court.  A  scheme  of  taxation  like  that  found  in 
the  Federal  statutes,  where  there  is  imposed  by  the  statute  a 
fixed  tax,  by  a  percentage  on  an  amount  of  money,  the  elements 
for  ascertaining  which  are  definitely  designated  in  the  statute, 
or  a  fixed  tax  of  a  giveij  amount  on  a  designated  object  or 
subject  of  tax,  is  a  very  different  scheme  of  taxation  from  that 
which  prevails  generally  in  the  States,  where  power  is  confided 
to  public  officers  to  value  property,  real  or  personal,  and  to  fix 
the  percentage  of  tax  thereon.  There  no  tax  is  imposed  till 
the  officei-s  act,  and  no  suit  for  anv  tax  will  lie  till  after  such 
action  by  the  officers. 

The  doctrine  of  the  Savings  Bank  case  is  no  new  doctrine. 
In  Meredith  v.  United  States  (13  Peters,  4S6),  in  1839,  an  ac- 
tion was  brought  by  the  United  States  to  recover  duties  on 
imported  goods,  under  a  statute  which  provided  that  there 
should  bo  "  levied,  collected,  and  paid  "  the  several  duties  pre- 
scribed by  the  statute,  on  goods  impcn*ted  into  the  United  States. 
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The  statute  gave  a  lien  on  the  goods  for  the  duties,  and  a  bond 
was  given  as  security  for  the  duties.  The  question  arose, 
whether  the  importer  became  pereonally  indebted  for  the  du- 
ties, or  whether  the  remedy  of  the  United  States  was  confined 
to  tlie  lien  and  the  bond.  The  Court  held,  that,  under  such  a 
statute,  the  duties  on  imported  goods  constitute  a  personal  debt 
due  to  the  United  States  from  the  importer,  and  that  the  debt 
accrues  when  the  goods  liave  arrived  at  the  proper  port  of  en- 
try. The  statutes  in  regard  to  duties  on  imports  are  like  the 
statutes  in  regard  to  internal  revenue,  in  the  particulars  under 
consideration.  In  both,  the  statute  imposes  the  tax  or  duty,  by 
saying  that  there  shall  be  levied,  collected,  and  paid,  a  desig- 
nated rate  of  tax  or  duty,  either  a  per  centage  on  a  valuation, 
or  a  quantum  per  weight,  or  measure,  or  numeration.  In  both 
(tases,  where  the  tax  or  duty  is  a  percentage  on  the  valuation, 
the  vahiation  has  to  be  ascertained  bv  some  means.  Yet  in 
both  cases  the  right  to  the  tax  or  duty  accrues  before  the  valu- 
ation is  ascertained,  because  the  statute  lays  the  fixed  rate  of 
duty  on  the  goods  or  on  the  income. 

The  provision  before  cited  from  §  44  of  the  Act  of 
1864,  in  i-egard  to  paying  back  duties  erroneously  or  illegally 
assessed,  was  re-enacted  by  the  Act  of  1866  (p.  Ill),  and  is 
embodied  in  §  3220  of  the  Revised  Statutes,  to  the  effect, 
that  "  the  Commissioner  of  Internal  Revenue,  subject  to  regu- 
lations prescribed  by  the  Secretary  of  the  Treasury,  is  author- 
ized, on  appeal  to  him  made,  to  remit,  refund,  and  pay  back 
all  taxes  erroneously  or  illegally  assessed  or  collected,  all  penal- 
ties collected  without  authority,  and  all  taxes  that  appear  to  be 
unjustly  assessed  or  excessive  in  amount,  or  in  any  manner 
.vrongf  ully  collected  ;  also  to  repay  to  any  collector  or  deputy 
collector  the  full  amount  of  such  sums  of  money  as  may  be  re- 
covered against  him  in  any  Court  for  any  internal  taxes  col- 
lected by  him,  with  the  C4)st  and  expenses  of  suit."     Section 
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3689  (p.  730),  provides,  that  there  is  appropriated,  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  for  the 
purpose  of  refunding  and  paying  back  "duties  erroneously  or 
illegallv  assessed  or  collected  under  the  internal  revenue  laws," 
such  sum  as  may  be  necessary  for  such  purpose,  and  that  such 
appropriation  shall  be  deemed  a  permanent  annual  appropri- 
ation. These  provisions  show,  that  an  assessment  and  a  collec- 
tion of  a  tax  thereunder  are  not  regarded  as  concluding  the 
taxpayer.  Is  there  any  reason  for  holding  that  it  can  be  in- 
tended that  an  assessment  and  payment  of  a  tax  should  conclude 
the  United  States,  except  as  to  the  amount  of  tax  paid  ?  Cer- 
tainly, there  can  be  none.  To  so  hold  would  be  to  say  that 
concealment  or  mistake  by  the  taxpayer,  or  neglect  or  collu- 
sion on  the  part  of  the  assessor,  is  to  operate  as  a  binding  judi- 
cial decision,  and  not  only  deprive  the  Government  of  the  taxes 
to  which  the  statute  declares  it  to  be  entitled,  but  give  to  tax- 
payere  who  do  not  make  correct  returns  an  advantage  over 
those  who  do. 

In  Citt/  of  Philadelj>hia  v.  The  Collector  (5  Walljice,  720), 
it  was  held  by  the  Supreme  Court,  that  an  erroneous  assessment 
may  be  questioned,  in  a  suit  brought  by  a  taxpayer  against  a 
collector,  to  j-ecover  back  duties  or  taxes  erroneously  assessed 
under  the  internal  revenue  statutes,  and  paid  under  protest. 
The  statute  may  require  that  there  sliall  be  an  appeal  before 
suit  is  brought,  but  that  does  not  alter  the  principle. 

In  Clinkeriheard  v.  United  States  (21  Wallace,  65),  it  was 
held  by  the  Supreme  Court,  in  a  suit  brought  by  the  United 
States  to  recover  an  assessed  tax,  in  which  the  assessment  was 
put  in  evidence  by  the  United  States,  and  relied  on  to  sustain 
a  recovery,  that  the  defendant  could  give  evidence  to  show  that 
the  assessment  was  erroneous. 

If  an  assessment  may  be  questioned  by  the  taxpayer,  in 
a  suit  brought  by  him  to  recover  back  taxes  paid  according 
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to  the  assessment,  and  in  a  suit  brought  by  the  United  States 
against  Iiim  on  the  assessment,  it  is  difficult  to  see  why,  in  a 
case  where  the  United  States  are  claimino:  to  recover  taxes  omitr 
ted  from  the  assessment,  the  assessment  sliall  be  regarded  as 
conclusive  agairjst  the  United  States.  In  United  States  \\  Hair 
loran  (14  Biatchf.,  C.  C.  R,  1),  the  Circuit  Court  for  this  Dis^ 
trict,  held  by  Judge  Shipman,  decided,  that  an  assessment  was 
not  final  and  conclusive  against  the  United  States,  in  a  case 
where  tlie  tax  assessed  had  been  collected  by  distraint, and  the 
United  States  sued  to  recover,  not  any  tax  assessed,  but  the 
difference  between  the  tax  assessed  and  paid  and  the  true  tax. 

All  the  legal  propositions  contended  for  on  the  part  of  the 
defendant  have  thus  been  considered.  The  importance  of  the 
questions  involved,  and  the  earnestness  and  ability  with  which 
they  have  been  discussed  on  both  sides,  demanded  that  they 
should  receive  full  attention.  As  in  the  Hazard  case,  the  stress 
of  the  argument  on  the  part  of  the  defendant  has  been  to  at- 
tack the  decision  of  the  Supreme  Court  in  the  Savings  Bank 
case.  In  the  argument  for  tlie  defendant  it  is  said,  that  the 
Supreme  Court,  in  that  case,  invented  a  judicial  device  to  save 
the  loss  of  a  tax.  It  may  safely  be  left  to  that  Court  to  vindi- 
cate, if  necessary,  its  decision.  It  is  the  duty  of  this  Court 
faithfully  to  interpret  that  decision,  and  apply  it  to  other  cases 
as  they  arise. 

The  demurrer  interposed  by  the  plaintiff  is  sustained. 

Stewart  Z.  Woodford  {District  Attorney),  and  Jioffet*  M. 
Sher77ian  {Assistant  District  Attorney)^  for  the  plaintiffs. 

James  Emott^  Aaron  J,  Vanderpoel^  Thoinas  Uarlandj 
and  Charles  F.  Stone,  for  the  defendant. 
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THE  CANAL  BOAT  INDEPENDENCE. 

■ 

MoBTOAGE. — Purchase  with  Notice.— State  Law. 

Under  the  Act  of  the  Legislature  of  New.  York,  passed  April  S8th,  1864  (Laws 
of  New  York,  1864,  p.  993)  in  regard  to  filing  in  the  office  of  the  Auditor  of 
the  Canal  Department  a  mortgage  on  a  canal-boat  and  refiling  a  copy,  no 
filing  is  necessary,  after  the  original  filing  of  the  mortgage  and  the 
first  filing  of  the  copy,  with  the  proper  statement,  in  order  to  make  the 
mortgage  a  continuing  security,  and  there  need  not  be  a  subsequent  refiling. 

The  Act  of  1864  has  never  been  amended  so  as  to  require  a  copy  of  the  mort- 
gage, with  a  statement  of  interest,  to  be  again  filed  within  thirty  days  next 
preceding  the  expiration  of  each  and  every  term  of  one  year  after  the  filing 
of  the  mortgage. 

The  provisions  of  the  Act  of  the  Legislature  of  New  York,  passed  April  29th, 

'  1833  (Laws  of  Netr  York,  1833,  p.  402),  so  far  as  they  apply  to  canal-boats, 
are  superseded  and  replaced  by  those  of  the  Act  of  1864;  and  the  filing  of 
mortgages  on  canal-boats  depends  wholly  on  the  Act  of  1864  and  not  at  all 
on  the  Act  of  1833. 

A  person  is  not  a  purchaser  of  a  canal-boat  in  good  faith,  within  the  meaning  of 
the  Act  of  1864,  when  he  purchases  with  notice  of  a  prior  mortgage  on  the  boat. 

A  person  who  has  notice  enough  to  put  him  on  inquiry,  is  bound  to  make 
inquiry,  and  will  be  held  to  have  had  notice  of  everything  to  which  such 
inquiry  would  have  reasonably  led. 

Blatoiifobd,  J.  On  the  evidence  1  am  of  opinion  that 
there  is  a  considerable  sum  of  money  still  due  to  E.  Remington 
&  Sons  on  the  mortgage,  and  that  the  notes  given  to  them  in 
March,  1874,  were  not  given  in  settlement  or  discharge  of  the 
mortgage.  Prima  fadsy  the  claimants  are  entitled  to  retain 
possession  of  the  canal-boat  under  the  mortgage. 

The  provisions  of  the  Act  of  April  28th,  1864:  (Laws  of 
New  York,  of  1864,  p.  993),  in  regard  to  filing  in  the  office  of  the 
Auditor  of  the  Canal  Department  a  mortgage  on  a  canal-boat,  and 
refiling  in  the  same  office  a  copy  thereof,  with  a  statement  of  in- 
terest, within  thirty  days  next  preceding  the  expiration  of  one 
26 
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year  from  the  original  filing  of  the  original  mortgage,  are  the 
same  as  the  provisions  in  the  Act  of  April  29th,  1833  (Laws  of 
New  York,  of  1833,  p.  402),  in  regard  to  filing,  in  the  ofiice  of  a 

• 

register,  a  county  clerk,  or  a  town  clerk,  a  mortgage  on  goods 
and  chattels,  and  refiling  in  the  same  office  a  copy  thereof,  with 
a  statement  of  interest,  within  thirty  days  next  preceding  the 
expiration  of  one  year  from  the  original  filing  of  the  original 
moitgage.  It  was  the  law  of  this  State,  under  the  Act  of  1833, 
{Jewell  V.  Warren^  44  X.  Y.,  244),  that  no  filing  after  the  origi- 
nal filing  of  the  mortgage  and  the  first  filing  of  the  copy,  with 
the  proper  statement,  was  necessary  in  order  to  make  the  mort- 
gage a  continuing  security,  and  that  there  not  be  a  subsequent 
refiling.  The  same  rule  must  apply  to  the  canal-boat  statute. 
By  the  Act  of  May  13th,  1873  (Laws  of  New  York,  of  1873,  p. 
767),  the  Act  of  1833  was  so  amended  as  to  require  a  copy  of 
a  mortgage  on  goods  and  chattels,  with  a  statement  of  interest, 
to  be  again  filed  within  thirty  days  next  preceding  the  expira- 
tion of  each  and  every  term  of  one  year  "  after  the  filing  of 
such  mortgage."  The  construction  in  Newdl  v.  Warren^  made 
in  1870,  was  thus  recognized,  but  no  similar  amendment  was 
made  to  the  Act  of  1864.  In  the  present  case  the  Act  of  1864, 
as  thus  construed,  was  complied  with. 

It  is  urged,  for  the  libellant,  that  it  was  necessaiy,  in  addi- 
tion, to  file  the  mortgage  and  renew  it  by  refiling,  in  accord- 
ance with  the  Act  of  1833,  because,  although  the  mortgaged 
propeity  was  a  canal  boat,  it  was  also  goods  and  chattels,  and 
the  mortgagor  resided,  when  the  mortgage  was  executed, 
in  this  State,  in  the  town  of  Mohawk,  Herkimer  county.  I 
am  not  referred  to  any  decision  of  the  Courts  of  the  State  di- 
rectly upon  the  point,  but  the  general  practice,  I  understand, 
has  been  to  file  mortgages  on  canal  boats  only  in  the  office  of 
the  Auditor  of  the  Canal  Department.  The  Act  of  1864  was 
a  substitute  for  the  Act  of  April  15th,  1858  (Laws  of  New  York, 
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of  1858,  page  396).  The  Act  of  1858  provided,  that  any  per- 
son having  any  lien  or  incumbrance  on  any  canal-boat,  by  a 
chattel  mortgage,  "duly  filed,"  could  file  in  the  oflSce  of  the 
auditor  a  statement  of  the  date,  circumstances,  nature  and 
amount  of  his  claim,  with  an  affidavit  thereto ;  and  that  "  all 
claims  and  liens  by  chattel  mortgage,  a  statement  of  which 
shall  be  filed  as  hei'ein  provided,  shall,  from  the  time  of  such 
filing,  have  preference  and  priority  over  all  other  claims  and 
liens,  in  the  same  manner  and  to  the  like  extent  of  claims  and 
liens  arising  on  chattel  mortgages  filed  and  entered  in  towns 
where  the  mortgagor  resides,  but  shall  not  have  any  priority 
over  existing  liens  and  claims."  The  Act  of  1858  was  based 
on  the  idea  of  a  double  filing.  It  was  only  where  a  chattel 
mortgage  had  been  "  duly  tiled,"  that  is,  filed  under  the  Act  of 
1833,  that  the  statement  and  afiidavit  could  be  filed  in  the  of- 
fice of  the  auditor,  under  the  Act  of  1858.  When  both  filings 
had  taken  place,  then,  under  the  Act  of  1858,  the  lien  by  the 
mortgage  was  to  have  preference  and  priority  over  all  other 
claims  on  the  canal-boat,  except  existing  claims,  to  the  same 
extent  that  claims  under  mortgages  on  other  property,  filed 
under  the  Act  of  1833,  would  have,  under  that  Act,  as  to  such 
other  property,  preference  and  priority.  In  other  words,  as  to 
canal-boats,  there  was  made  necessary,  by  the  Act  of  1858,  a 
double  filing,  and,  until  it  had  taken  place,  mortgages  on  canal- 
boats  could  not  acquire  the  standing  which  mortgages  on  other 
goods  and  chattels  acquired  by  a  compliance  with  the  Act  of 
1833  alone.  Then  came  the  Act  of  1864,  superseding  the  Act 
of  1858  and  its  provisions,  aud  providing  for  a  single  filing  in 
the  case  of  canal-boats,  and  that  in  the  oflice  of  the  auditor,  on 
the  same  plan,  as  to  filing  and  refiling,  as  that  of  the  Act  of  1833 
in  regard  to  other  goods  and  chattels.  Still  more,  the  Act  of 
1864:  went  on  to  provide  as  follows :  "  All  claims  and  liens  by 
chattel  mortgage,  which  shall  be  filed  as  herein  provided,  shall, 
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from  the  time  of  such  filing,  have  preference  and  priority  over 
all  other  claims  and  liens,  but  shall  not  have  any  priority  over 
existing  claims  and  liens."  This  enactment  strikes  out  the 
words,  "  in  the  same  manner  and  to  the  like  extent  of  claims 
and  liens  arising  on  chattel  mortgages  filed  and  entered  in 
towns  where  the  mortgagor  resides,"  and  manifests  an  inten- 
tion, in  connection  with  the  other  provisions  of  the  Act,  to  dis- 
sever the  filing  of  mortgages  on  canal-boats  from  the  Act  of 
1833,  and  leave  them  to  depend  wholly  on  the  Act  of  1864. 
It  is  enacted,  that,  when  they  are  filed,  as  provided  in  the  Act 
of  1864  (which  is  a  filing  in  the  auditor's  oflSce  alone,  and  not, 
as  in  the  Act  of  1858,  a  filing  of  something  in  the  auditor's 
oflice  in  conjunction  with  a  previous  filing  of  something  else 
elsewhere),  they  shall,  from  the  time  of  such  filing  in  the  au- 
ditor's oflBce,  have  preference  over  all  claims  but  existing 
claims,  and,  of  course,  preference  over  the  claims  of  subsequent 
purchasers  aiid  mortgagees.  If  some  other  filing  elsewhere  is 
necessary,  eflfect  cannot  be  given  to  the  enactment  that  the 
filing  under  the  Act  of  1864  gives  the  preference  and  priorit}'. 
This  makes  the  provisions  of  the  Act  of  1833  -repugnant  to 
those  of  the  Act  of  1864,  so  far  as  canal-boats  are  concerned, 
and  makes  it  necessary  to  hold,  that  the  provisions  of  the  Act 
of  1833,  so  far  as  they  apply  to  canal-boats,  are  supereeded 
and  replaced  by  those  of  the  Act  of  1864. 

E.  Remington  &  Sons  complied,  therefore,  with  all  the 
provisions  of  law  required  to  make  their  mortgage  a  valid  con- 
tinuing security,  as  against  the  libellant,  even  if  he  was  a  purcha- 
ser in  good  faith.  A  person  is  not  a  purchaser  in  good  faith, 
within  the  meaning  of  the  statute  in  question,  when  he  purcha- 
ses with  notice  of  the  prior  mortgage.  {IliU  v.  Beehe^  13  X.Y., 
556.)  In  the  present  case,  the  libellant  claims  to  have  pur- 
chased the  boat  from  his  mother,  who  was  the  owner  and  the 
mortgagor.     He  testifies  that  he  asked  her  if  there  were  any 
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claims  against  the  boat ;  that  she  said  the  parties  of  whom  she 
bought  the  boat  were  owing  her ;  and  that  she  said  nothing 
about  having  given  a  mortgage  on  the  boat.  The  mortgage 
was  giyen  to  E.  Remington  &  Sons  for  the  purchase  money  of 
the  boat,  when  the  libellant's  mother  bought  it.  The  libellant's 
father  and  mother  testify  to  the  same  conversation  between  him 
and  his  mother.  After  such  conversation  the  libellant  went  to 
the  auditor's  office  at  Albany,  and  enquired  if  there  were  any 
claims  against  the  canal-boat.  The  pei-son  in  charge  took  down 
a  book,  and,  after  consulting  it,  replied  that  there  had  not  been 
since  1874.  The  libellant  left  without  inquiring  further.  All 
this  was  sufficient  notice  to  the  libellant.  He  was  bound  to  in- 
quire further.  He  had  notice  that  the  persons  who  sold  the  boat 
to  his  mother  had  had  a  mortgage  on  the  boat,  and  that  such 
mortgage  had  been  filed  in  the  auditor's  office,  and  that  his  mother 
claimed  that  the  mortgage  had  been  paid.  He  was  bound  to  seek 
out  those  parties,  whose  names  were  on  the  book,  which,  through 
the  clerk,  he  was  consulting,  and  ascertain  from  them  whether 
they  regarded  the  mortgage  as  paid.  If  he  had  done  so,  he  would 
have  learned  that  the  mortgage  was,  in  fact,  not  paid.  {Jack- 
son v.  Post^  15  Wendell,  588).  His  conduct  shows  that  he 
knew  he  was  bound  to  inquire,  and  that  he  was  advised  there 
had  been  a  mortgagejfiled,  but  he  evidently  relied  on  the  view 
that  the  mortgage  had  run  out  because  not  refiled  from  year  to 
year.  He  had  notice  enough  to  put  him  on  inquiry,  and  he 
was  bound  to  follow  up  his  inquiry  by  going  to  £.  Remington 
&  Sons,  who  were  stated  in  the  record  before  him  to  be  the 
mortgagees.  This  was  notice  to  him  of  everything  to  which 
such  inquiry  would  have  reasonably  led.  {Garr  v.  Hilton^ 
1  Curtis'  C.  C.  R.,  390). 

The  libel  is  dismissed,  with  costs. 

For  the  libellant,  Beebe^  Wilcox  (&  Hohls. 
For  the  claimants,  M.  M.  Budlong. 
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Bill  of  LADma. — Freight.— Delivkby.— Damages  for  Delay. 

Under  a  bill  of  lading  g^ven  by  a  canal-boat  for  250  tons  of  coal,  deliverable 
to  M.  or  his  assigns,  **  he  or  they  paying  freight  for  the  same  at "  so  much 
per  ton,  no  freight  is  due  until  all  of  the  coal  is  delivered,  unless  the  de- 
livery is  prevented  by  the  act  or  fault  of  the  shipper  or  the  consignee. 

Under  a  bill  of  lading  containing  no  clause  as  to  rate  of  discharging,  the  only 
obligation  resting  on  the  consignee  is  to  take  the  cargo  in  the  customary 
way,  with  reasonable  diligence ;  and  a  delay  of  the  boat  in  waiting  for  her 
regular  turn  at  the  wharf  for  unloading  was  held,  in  this  case,  not  to  make 
the  owner  of  the  cargo  liable  in  damages  for  the  detention  of  the  boat. 

Blatohford,  J.  On  the  18th  of  July,  1876,  the  Lehigh 
Valley  Railroad  Company  shipped  on  board  of  a  cauaUboat 
owned  by  the  libellant,  at  Perth  Amboy,  New  Jersey,  250  tons 
of  coal,  under  a  bill  of  lading,  which  bound  the  boat  to  deliver 
the  coal  at  Jeraey  City,  New  Jersey,  unto  Matthiesen  &  Wer- 
chers  "  or  their  assigns,  he  or  they  paying  freight  for  the  same 
at  the  rate  of  thirty-five  cents  per  ton."  The  bill  of  lading 
states  that  the  coal  is  shipped  on  account  of  the  New  York 
Fuel  and  Grate  Bar  Company.  Matthiesen  &  Werchera  carried 
on  a  sugar  refinery  at*  Jereey  City.  This  coal  was  for  use  by 
them  and  was  to  be  unloaded  at  their  wharf.  The  libellant, 
who  was  also  master  of  the  canal-boat,  arrived  with  his  boat 
and  cargo  at  a  point  near  the  sugar-refinery  wharf,  on  the  19th 
of  July,  and  reported  his  arrival,  and  on  that  day  notified  the 
clerk  of  the  refinery,  who  was  the  proper  pereon,  of  the  arrival 
of  the  coal.  At  that  time  there  were  other  boats  with  cargoes 
of  coal  lying  there  awaiting  their  turns  to  discharge  on  the 
wharf,  and  having  precedence,  in  time,  of  this  canal-boat. 
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These  prior  vessels  were  discharged  as  rapidly  as  the  existing 
facilities  of  the  wharf  permitted,  and  there  was  no  unreason- 
able delay  in  giving  a  berth,  in  turn,  to  this  canal-boat.  She 
lay  outside  of  the  other  boats,  awaiting  her  turn,  until  July 
26th.  On  that  day  she  was  put  alongside  of  the  wharf  and 
some  of  the  coal  was  discharged,  leaving  the  libelled  coal  on 
board.  The  libellant  then  demanded  of  the  secretary  of  the 
New  York  Fuel  and  Grate  Bar  Co.,  who  owned  the  coal  and 
ai'e  the  claimants  of  the  coal  libelled  in  this  suit,  that  that  com- 
pany should  pay  him  damage  for  the  detention  of  the  boat. 
This  was  not  done,  and  the  libellant  refused  to  deliver  any 
more  of  the  coal.  On  the  29th  of  July  this  libel  was  filed 
against  the  coal  still  on  board  of  the  canal-boat.  It  claims  to 
recover  the  balance  due  for  full  freight  on  the  250  tons, 
namely,  $35.  The  freight  by  the  bill  of  lading  is  $87.50.  The 
libellant  was  paid  $5  on  account  of  freight,  and  credits  on  the 
freight  $7.50,  being  3  cents  a  ton  paid  by  the  shippers  for 
trimming,  and  $40  more,  being  16  cents  a  ton  for  unloading, 
which  unloading  he  was  chargeable  with.  The  libel  also  claims 
for  five  days'  damage  for  detention,  at  $10  a  day,  allowing  four 
days  of  the  nine  as  a  proper  time  for  unloading. 

It  is  quite  clear  that  the  libellant  was  not  entitled  to  his 
freight-money  when  the  libel  was  filed.  He  had  not  delivered 
his  cargo.  The  freight  was  not  due  till  the  whole  was  deliv- 
ered. The  rate  of  freight  stated  in  the  bill  of  lading — so  much 
per  ton — does  not  make  the  freight  payable  ton  per  ton,  as  the 
coal  is  delivered.  The  250  tons  are  to  be  delivered,  and  then 
the  freight  for  the  250  tons  is  payable.  The  expression  of  the 
rate  per  ton  has  no  more  effect  than  if  the  bill  of  lading  had 
said,  "  paying  $87.50  freight  for  the  same,  which  is  at  the  rate 
of  thirty -five  cents  per  ton."  There  can  be  no  action  for  freight 
unless  delivery  is  either  made,  or  prevented  from  being  made 
by  the  act  or  fault  of  the  shipper  or  the  consignee.    (1  Parsons 
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on  Shipp.  &  Adm.,  220).  Here  there  was  no  fanlt  on  the  part 
of  the  consignees  or  the  owners  of  the  coal.  The  bill  of  lading 
contained  no  clause  that  there  should  be  ^^  despatch  in  discharg- 
ing," or  "  quick  despatch  in  discharging,*'  nor  any  clause  pre- 
scribing a  given  number  of  days  for  discharging,  or  a  given 
rate  of  speed  in  discharging,  after  arrival  or  rep>rting.  Under 
such  circumstances,  the  only  obligation  resting  on  the  consignees 
was  to  take  the  cargo  in  the  usual  and  customary  way,  with 
reasonable  diligence.  {Coombs  v.  Nolarhy  7  Benedict,  301). 
Tliere  is  no  evidence  that  the  boat  was  delayed  otherwise  than  by 
waiting  for  her  regular  turn,  and  a  delay  from  such  cause  does 
not,  under  the  bill  of  lading  in  this  case  and  the  circumstances 
proved,  make  the  owners  of  the  coal  liable  in  damages  for  the 
detention  of  the  canal-boat.  (Cross  v.  Beard^  26  N.  Y.,  85  ; 
Rodgers  v.  Forresters^  2  Camp.,  4S3 ;  Burmester  v.  Hodgson^ 
Id.,  488).  As  the  boat  was  only  waiting  for  her  regular  turn, 
the  owners  of  the  coal  were  not  in  fault  for  the  non-delivery 
of  the  cargo,  and  so  were  not  liable  to  pay  the  freight  when 
the  libel  was  filed.  What  has  been  said  shows  that  the  claim 
for  delay  or  demurrage  is  not  established. 
The  libel  is  dismissed,  with  costs. 

For  the  libellant,  II.  O.  Southworth, 
For  the  claimants,  G,  F.  Ilawes. 
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Limitation  of  Li abilitt.— Rights  of  FoREiaNERS  Ukder  the  United 
States  Statutes  and  the  Law  MAHmHS. — Practice  Undbb  the 
Law  Maritime. — Forfeiture  op  Right  to  Limitation. 

The  statutes  of  the  TTnited  States,  limiting  the  liability  of  ship-owneiiB,  (R  S. 
§g  4382  to  4289,)  cannot  be  invoked  in  an  action  between  foreigners,  arising 
ont  of  a  collision  between  foreign  vessels  in  waters  beyond  the  territorial 
limits  fit  the  United  States,  when  none  of  the  owners  of  either  vessel  are 
residents  of  the  United  States. 

Where  a  collision  oocorred  on  the  high  seas  between  a  Norwegian  and  a 
British  vessel,  neither  the  law  of  Norway  nor  the  law  of  Qreat  Britain  can 
be  resorted  to  by  the  Courts  of  Admiralty  of  the  United  States  to  determine 
the  defendant's  liability.  The  law  of  the  seas — the  law  maritime  accord- 
ing to  the  law  of  nations — furnishes  the  rule  by  which  to  determine  the 
extent  of  such  liability. 

By  the  law  maritime  the  liability  of  the  ship-owner  is  limited  to  the  value  of 
the  ship  and  freight,  and  the  necessity  of  an  abandonment  thereof,  in  order 
to  entitle  the  ship-owner  to  the  benefit  of  |the  exemption  from  further 
liability,  follows  from  the  rule. 

Where  the  defendant  answering  to  the  merits,  by  his  answer  also  offered  to 
surrender  his  vessel  to  the  libellants,  and^upon  the  trial^tendered  a  written 
surrender  of  his  (interest  in  the  vessel  as  of  the  date  of  the  collision,  i,e,y 
March  25,  1876 : 

Held,  That  the  surrender  of  his  interest,  as  tendered  in]the  answer  and  upon 
the  trial,  was  in  such  form  and  at  such  time  as  under  the  Maritime  Law  to 
effect  his  release  from  liability  to  the  libellanta. 

Where,  after  the  oollision,  the  vessel  of  the  defendants,  while  pursuing  her  voy- 
age, was  stranded,  and  was  afterward  sold  as  a  wreck  at  public  auction  by 
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W-r-jt^-.n  1:1*1  ^f^Tirr^l  <k:  the  i-kl  'L^j  t.f  Hirr'a.  1S7-L 
T;.^  e,!*'  r«  1^  to  tie  <t:r»_-':'n-:a'. -es  -Til-er  wL'ri  the  Gneas 
W-^r^r^ri  ^>/./i»:d  vltli  tJie  Da:-*.:.*  :-,  %f>  left  n^  p.*  —  :.•  03a- 
tKTi'i  thai  *ae  aer:ie:i£  ar»»He  f.-rra  a'T  o:her  •ja:ue  :baa  the 
n'T '"  f^z.  -ft  .'(  the  Gr«sar  Western,  aii-l  aei^-.-rllnyv  r.M  anetsiv; 
lurt  S:e'!  Mi!e  to  -il-T-^^te  the  lliblh'tv  ...f  the  •itrferiii-t.  TLe 
q  .-rr*I /:i  r^^le  perta::-*  to  the  exte:*:  of  thii  Ila.-.lliT.  Ti*e 
f^rji  ./it  of  vh'«:h  this  qie^ti'.j  arl-^^*  are  m»  f  11-  t^: 

Trie  e'>!!>:o:i  w:.:  -h  'ra-iae-i  the  JAmasre  sned  f».-r  •••^nrred 
^^r.  tl^'r  h-jh  se^^^  aii  1  oit.-i'ie '.f  the  terrltjria!  wairers  t.f  anj 
r;2i**  a.  Ii"th  ve-^l*  "srere  f  »re\rn  t.  •  the  Ui^ited  States,  t?ie 
fj'.c  'A:\:i'X  a  X'/rsre^'an  bark,  the  o:her  an  English  steaaier. 
N  /fie  '^f  the  owners  ^*i  ei'htrr  ve&ael  are  re&Meiits  of  the  United 
f?t<i*e«.  The  defe!ilaint  ;•  a  Brit'-h  >;' je^.-t  arid  the  'r»e-Unts 
feihj'r*:**  of  X'jr'jraj  aud  Swe»ien.  T!»e  steamer^ siisraiT.ed  no 
darnaire  fro».n  thec>.'ril?i«^n,  and  after  the  accident  proceeded  on 
Ler  vo-?i:re  toward  the  j^^^rt  of  Xew  York*  to  whi^h  p.>rt  she 
wa«  !^i  ::.i  :  b:it  b'-f«#re  reaching  her  de^thiit:-  n  she  stranded 
0:1  P'ire  I-'a:.d  l^each,  an  1  was  afterward  R'ld  as  a  wreck  at 
piih'.Ic  auction  by  direction  of  Ler  owi;ers.  Various  parties 
were  pircha^-rs  at  this  6a: e,  an«l  a  c«jnsiderahie  part  of  the 
pr^rerrd?,  S'jrne  ^1,2''»  \  is  in  the  'hands  of  the  aiirents  of  the 
owners  in  New  YorL     Tlie  total  amount  realized  from  this 
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sale  of  the  steamer  is  much  less  than  the  sum  claimed  for  the 
damage  caused  to  the  Norwegian  bark ;  but  the  value  of  the 
steamer  prior  to  her  stranding  far  exceeded  that  sum. 

The  defendant,  who  was  brought  into  Court  by  a  foreign 
attachment  to  answer  the  demand  of  the  owners  of  the  Nor- 
wegian bark,  in  his  answer,  offers  to  surrender  the  steamer  to 
the  libellants,  and  upon  the  trial  tendered  a  written  surrender 
of  the  defendant's  interest  in  the  steamer  and  her  freight,  as 
of  the  date  of  March  25,  1876.  Upon  these  facts  it  is  con- 
tended, on  behalf  of  the  defendant,  tliat  he  is  exempt  from  lia- 
bility to  the  libellants  for  the  collision  in  question. 

This  contention  presents,  at  the  outset,  a  question  as  to  the 
effect  of  the  statutes  of  the  United  States  relating  to  the  lia- 
bility of  ship-owners  (U.  S.  Rev.  Stat.,  §§  4282  to  4289)  upon 
the  rights  of  the  parties  before  the  Court. 

An  examination  of  those  provisions  of  the  statute  renders 
it  quite  plain  that  no  effect  can  be  given  them  in  an  action  like 
the  present  between  foreignei-s,  arising  out  of  an  occurrence 
that  took  place  beyond  the  territorial  limits  of  the  United 
States.  The  statute  contains  no  language  to  indicate  an  inten- 
tion to  give  it  an  extra  territorial  effect,  and  every  presumption 
is  against  such  an  intention.  A  Court  of  Admiralty,  which  is 
in  a  proper  sense  an  international  Court,  "  one  of  the  functions 
of  which,  and  not  the  least  important,  is  to  administer  inter- 
national justice  in  maritime  suits  between  foreigners"  (Dr. 
Phillimore),  certainly  in  the  absence  of  express  language  to 
that  effect,  would  not  be  justified  in  enforcing  against  foreign- 
ers the  provisions  of  a  municipal  statute  of  this  character  in  a 
case  like  this.  Says  Vice-Chancellor  Wood,  speaking  of  the 
law  of  England  relating  to  the  liability  of  ship-owners :  "  I 
should  entertain  great  doubt,  to  say  the  least  of  it,  as  to 
whether  or  not  a  foreign  ship,  meeting  on  the  ocean  with  a 
British  ship  and  being  damaged  by  it,  could  be  deprived  of  its 
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rights  by  anj^  act  of  Parliament."  {General  Iron  Co.  v.  Schur- 
man7h,  1  M.  L.  C,  p.  62.) 

It  has  been  suggested  in  regard  to  statutes  of  this  descrip- 
tion that  effect  may  be  given  to  them  in  all  cases  upon  the 
ground  that  they  relate  to  the  remedy.  But  manifestly  such  is 
not  their  true  nature.  {The  Amalia,  Dr.  Lushington,  1  M.  L.  C, 
p.  361.) 

In  determining  the  case  of  The  Amalia  just  cited,  the 
Privy  Council,  noting  the  case  of  Cope  v.  Doherty^  where  the 
collision  was  on  the  high  seas  between  two  American  vessels, 
one  of  which  sought  in  an  English  Court  to  take  the  benefit  of 
the  English  statute,  say:  "It  seems  extraordinary  that  any 
question  shouM  have  ever  been  raised  upon  a  case  of  this  de- 
scription;" and  although  they  give  the  English  owner  the 
benefit  of  the  English  statute  limiting  the  shipowner's  liabil- 
ity in  the  case  before  them,  where  tlie  collision  then  in  question 
occurred  upon  the  high  seas  between  an  English  and  a  foreign 
vessel,  it  is  upon  the  sole  ground  of  the  words  of  the  English 
statute,  as  shown  by  Dr.  Phillimore  in  the  case  of  The  HaUey 
(2  M.  L.  C,  p.  662). 

The  present  case  is  different,  because  here,  both  parties 
being  foreigners,  the  ship-owner  does  not  invoke  the  statute, 
but  the  libellant  invokes  a  statute  of  the  United  States  to  de- 
termine the  extent  of  the  ship-owner's  liability,  and  that  statute 
contains  no  language  that  will  admit  of  the  supposition  that  it 
was  intended  to  apply  to  foreigners  out  of  the  jurisdiction. 

It  being  impossible  therefore  to  find,  in  our  own  statute 
law,  the  rule  by  which  to  determine  the  extent  of  the  defend- 
ant's liability,  it  may  next  be  inquired  whether  resort  can  be 
had  to  the  law  of  the  nation  to  which  the  parties  belong ;  and 
here  the  answer  seems  plain.'  The  parties  are  subjects  of  differ- 
ent nations,  and  no  good  reason  can  be  given  for  resorting  to 
the  law  of  one  of  these  nations  rather  than  the  other.     The 
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defendaDt,  who  is  a  British  subject,  has  not  brought  himself 
within  the  control  of  the  laws  of  Norway  and  Sweden,  nor  have 
the  libellants  the  right  to  ask  this  Court  to  apply  in  their  behalf 
the  law  of  Great  Britain,  the  act,  out  of  which  the  defendant's 
allegations  arose,  not  having  been  done  either  in  Norway  or 
England.  I  am  aware  that  it  has  been  sometimes  attempted 
in  determining  questions  of  this  character  to  call  in  the  aid  of 
that  fiction  of  law  by  which  a  ship,  wherever  she  may  be,  is  for 
certain  purposes  deemed  to  be  a  part  of  the  land  from  which 
she  hails.  In  this  view,  it  could  be  here  contended  oji  the  one 
hand,  that  the  obligation  of  the  defendant  should  be  deemed 
to  have  been  incurred  in  England  because  the  acts  of  negli- 
gence which  render  him  liable  were  acts  done  in  the  navigation 
of  a  British  ship ;  while  on  the  other  hand  it  could  be  urged 
that  the  blow  which  did  the  injuiy  was  delivered  on  a  Norwe- 
gian vessel  and  the  obligation  resulting  from  the  blow  must 
therefore  be  deemed  to  have  been  incurred  in  the  Kingdom  of 
Norway  and  Sweden.  Neither  of  these  positions  has  been 
assumed  by  the  advocates  in  tliis  case;  and  it  doubtless 
appeared  to  them  as  it  does  to  me,  that  it  would  be  carrying  the 
fiction  too  far  to  decide  that  the  collision  in  question  occurred 
in  either  of  the  countries  mentioned. 

It  seems  quite  plain  that  the  defendant,  as  he  was  not  in 
fact  on  board  the  Norwegian  vessel,  was  neither  in  fact  nor 
in  law  within  the  jurisdiction  of  Norway  and  Sweden  at  the 
time  of  doing  the  acts  complained  of ;  and  if  the  law  of  Eng- 
land could  be  applied  upon  the  ground  that  the  acts  of  negli- 
gence were  done  upon  an  English  vessel,  it  would  be  of  no 
benefit  to  the  defendant,  as  by  that  law  tlie  value  of  the  vessel 
just  before  the  collision  is  taken  as  the  limit  of  the  ship-owner's 
liability  {Reg,  v.  Keyn^  Eng.  L.  K.  21  Ex.  Div.,  p.  63). 

The  nature  and  extent  of  the  defendant's  obligation  must 
indeed  be  determined  according  to  the  law  of  the  place  where 
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he  incurred  the  obligation,  and  tliat  place  was  not  in  England 
nor  in  Norway,  but  on  the  high  seas.  The  law  of  the  seas, 
"  the  law  maritime  according  to  the  law  of  nations"  (Sir  John 
Nicholl,  The  Oiovanni^  3  Hagg.,  177),  is  therefore  the  law  to 
be  here  administered. 

Tliere  is  a  maritime  law  of  the  United  States  consisting 
of  statutory  provisions,  and  such  of  the  customs  of  the  sea  as 
the  Courts  may  see  fit  to  adopt  {The  Lottawanna^  21  Wall, 
p.  573).  There  is  also  a  general  maritime  law  in  force  on  the 
sea  which  is  part  of  the  law  of  nations,  and  consists  of  certain 
rules  applicable  to  affairs  of  the  sea,  wliich  have  been  so  often 
acted  upon,  and  by  so  many  different  nations,  that  they  are 
deemed  to  have  been  assented  to  by  all,  and  according  to  which 
all  persons  going  on  the  sea  may  justly  be  supposed  to  have 
agreed  to  be  judged  in  respect  to  acts  there  done.  This  law 
Courts  of  Admiralty  by  the  comity  of  nations  are  in  a  proper 
case  authorized  to  administer.  See  the  case  of  the  Scotia  (14 
Wallace,  p.  187),  where  the  international  navigation  rules  were 
applied  as  having  become  part  of  the  maritime  law  operative 
on  the  high  seas  by  reason  of  the  assent  of  most  maritime 
nations,  as  expressed  by  the  enactment  of  the  rules. 

The  inquiry,  therefore,  arises,  whether  there  be  any  rule 
of  the  general  maritime  law  by  which  the  defendant's  liability 
is  limited ;  for,  if  not,  his  liability  upon  principles  of  natural 
justice  must  be  held  to  extend  to  the  full  measure  of  the  dam- 
ages occasioned  by  his  wrongful  act.  As  to  the  existence  of  a 
rule  of  the  general  maritime  law  upon  the  subject  under  con- 
sideration, there  is  no  room  for  controversy,  it  having  been  as- 
certained and  declared  by  the  Supreme  Court  of  the  United 
States  in  the  following  language :  "  By  the  maritime  law,  the 
liability  of  the  ship-owner  was  limited  to  his  interest  in  the  ship 
and  freight,  for  all  torts  of  the  master  and  seamen,  whether  by 
collision  or  anything  else,  and  sometimes  even  for  the  master's 
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contracts ;  and  his  liability  was  so  strictly  limited  that  he  was 
discharged  by  giving  up  that  interest  or  by  the  vessel  being  lost 
on  the  voyage ;  and  the  maritime  Conrts  found  no  difficulty 
in  carrying  this  law  into  execution"  (JVanmeh  Co.  v.  Wright y 
18  Wallace,  p.  119).  The  rule  of  the  maritime  law  thus  recog- 
nized by  the  Supreme  Court  of  the  United  States  has  also  been 
recognized  by  the  legislation  of  many  foreign  countries,  viz : 
Portugal,  Holland,  Hamburg,  Denmark  (Code  of  1683),  Swe- 
den and  Norway  (Ordinance  of  1667),  Russia,  The  two  Sicilies, 
Malta,  in  the  Lombardo- Venetian  Kingdom,  Sardinia,  the  coun- 
tries governed  by  the  Ordinance  of  Bilboa — that  is,  Mexico  and 
the  republics  of  South  America — ^and  by  Prussia.  The  rule 
can,  therefore,  well  be  applied  here,  as  an  existing  rule  of  the 
general  maritime  law,  upon  the  same  ground  that  tlie  interna- 
tional navigation  rules  were  applied  in  the  case  of  the  Scotia^ 
above  referred  to.  "  In  matters  affecting  the  stranger  or  for- 
eigner, the  commonly  received  law  of  the  whole  commercial 
world  is  more  assiduously  observed,  as  in  justice  it  should  be  " 
{The  Lottawanna^  21  Wall.,  p.  572).  To  the  same  effect  is  the 
remark  of  Dr.  Phillimore  when  in  deciding  the  case  of  the 
Halley^  he  says  ;  "  If,  therefore,  this  collision  had  taken  place 
upon  the  high  seas,  it  must,  upon  general  principles,  have  been 
adjudicated  according  to  the  lex  maris,^^ 

The  question  presented  in  the  case  of  the  Ilalley  related 
to  the  extent  of  the  ship-owners's  liability  for  the  damages 
arising  from  a  collision ;  and  the  opinion  in  that  case  contains 
observations  which  afford  suppoit  to  the  position  that  upon  this 
subject  the  rule  is  furnished  by  the  Roman  law,  according  to 
which  the  only  limit  of  liability  would  be  the  extent  of  the 
damajre.  But  the  case  then  before  the  Court  was  not  one  of  a 
collision  on  the  high  seas ;  and  the  rule  applicable  to  a  collision 
of  that  description  is  plainly  expressed  *  in  the  language  above 
quoted.     As  pointed  out  by  Judge  Ware  in  the  case  of  the  Re- 
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of  h,'.*  ir.*^r'r%t.  ag  teL.iere»i  in  L:*  ar.cirer  and  np'O  the  trial, 
wa#5  !r»  -/.c'^  fonri  ard  a^  5::c:i  tii^e  as  Im  e5ect  his  release  fpjm 
]lh,'/.'A*''  Iff  tuf:  ir/eilar.ts-  A  ci:a::.»n  or  two  fr»i:u  CaQm«'»r.l, 
Di':f.iot».i*jur^.  de  dr»/it  marifau^,  will  ahow  aaJiurirr  whieh 
r*:;»d^;r*i  fA-v  tLe  decision  of  tLese  q"es:ii>na.  Savs  Camnout 
(T'*lU  Aivarid'^n,  S7y,  "on  princij-Ie,  sir.ee  the  law  tixes  no  limit 
of  ti r/ie  for  the  surrerj'Jer,  it  f-^Ilowa  that  the  ship-owner,  as 
loii^r  a-'i  \i^i  La-s  iiot  renounced  his  le^l  right  exy»resslv  or  tacitlv, 
r;art  make  tills  surrender  at  anv  time  and  at  auv  state  of  the 
cau-.e,  aft/^r  the  fehip  ha©  foundered  (Bniasels,  Sl'st  of  July, 
185S;,  or  been  totally  h^t  (Paris,  May  24,  lS02;,or  seized  (Mar- 
seilles, June  30,  1S2S;,  or  sold  after  a  raisfurtune  at  sea  ^^ Bor- 
deaux, Aug.  9,  1S5D;."  A^ain,  in  §  91,  decided  (1)  *  *  * 
and  ^'Z)\  "  that  the  law  fixing  no  limit  for  the  exercise  of  the 
right  of  hurrender,  it  ought  to  be  admitted,  as  long  as  no  fact 
ha**  intervened  from  which  one  can  infer  that  the  owner  has 
renounced  tlie  exercise  of  his  right.  Such  a  rennnciation 
cannot  he  inferred  from  a  defence  on  the  merits,  if  the  sur- 
render ha«  been  proposed  by  the  same  pleading  as  the  defence 
on  the  merits  "  (Cass.,  31  Dec,  185G>     The  sale  above  alluded 
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to  must  be  a  judicial  or  official  and  adverse  sale,  for  the 
same  author,  in  §  93,  says :  "  the  surrender  may  be  pi*oposed 
after  a  judicial  sale.  In  authorizing  the  owner  to  free  himself 
by  a  surrender,  the  legislature  has  wished  to  preserve  the  land 
fortune  of  the  owner.  This  privilege  is  principally  useful  to 
hiui  when  events  have  made  the  expedition  profitless.  But 
the  sale  of  tlie  ship  must  be  the  consequence  of  fortune  of  the 
sea.  If  the  sale  was  the  consequence  of  the  choice  of  the 
owner,  tiie  intention  to  renounce  tlie  right  to  surrender  may  be 
inferred."    (Bordeaux,  Aug.  9,  1859.) 

These  statements  of  the  rule  of  the  maritime  law  as 
applied  in  the  Maritime  Courts  of  France  may  with  safety  be 
taken  to  show  the  understanding  of  the  rule  by  maritime 
nations ;  and  they  will,  I  think,  be  found  to  bo  supported  by 
accredited  writers,  whose  works  Courts  of  this  country  have 
often  considered  to  furnish  sufficient  evidence  of  the  law. 

According  to  the  law,  as  above  stated,  it  cannot  be  held 
that  the  defendant's  tender  of  his  interest  in  the  vessel  was 
defective  in  form,  or  having  been  made  in  the  answer  was  too 
late  in  time,  provided  the  right  to  abandon  had  not  been  lost, 
and  an  abandonment  was  then  possible.  "  As  to  the  form  of 
surrender,  the  law  has  made  no  provision.  Itjnay  be  made  by 
declaration  before  a  notary  signified  to  the  creditoi-s,  or  by  a 
simple  notice  sent  by  an  officer  {exploit  (Thuissier)^  or  even  in 
the  plea  made  by  the  owner  to  defeat  the  action  constituted 
against  him."  {Des  Caj>itaines^  Maitres^  et  Patron»^  by  Eloy 
and  Guinand,  p.  722.) 

But  there  remains  a  fatal  difficulty  for  the  defendant, 
viz :  that  when  he  made  his  tender  he  had  no  interest  in 
the  vessel  to  abandon.  The  undisputed  evidence  is,  that  on 
April  1,  1876,  after  the  filing  of  the  libel  in  this  cause,  and  be- 
fore the  filing  of  the  answer,' the  vessel  (there  was  no  freight) 

was  sold  by  the  defendant,  and  then  passed  into  the  possession 
27 
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fliid  owiKjf^liip  of  other  parties.  The  veseel  was  not  condemned 
and  Mfld  by  Ytoctsm  of  law,  nor  was  she  abandoned  to  the  on- 
di^rwritcfH  and  fk>ld  by  them :  but  the  sale  was  a  voluntary  act 
i;f  thi5  owners,  and  it  transferred  the  ownership  as  well  as  the 
pr/MHC'KHion  of  the  pro{>crty  to  third  parties,  and  withont  notice 
to  \\\i»M\  libellantg.  Even  the  proceeds  Iiave  been  in  part  made 
tiso  of.  It  was  not  possible,  therefore,  for  the  defendant  to 
siirnuidor  the  ve»Hel  when  he  attempted  to  do  so,  for  he  had 
tlion  no  interoHt  in  her  capable  of  being  surrendered.  This 
nulo  of  hiH  viJHScl,  under  such  circumstances,  not  only  warrants, 
but  (sonipels  the  inference,  that  there  was  an  intentional  waiver 
of  llio  ri^lit  to  claim  exemption  from  personal  liability  beyond 
the  nhip  and  her  freight,  and  renders  it  impossible  for  the  de- 
foiuhiiit  now  to  obtain  the  limitation  of  liability  that  he  seeks. 

Ah  to  the  oflfect  of  a  sale  of  the  ship  by  the  owner  upon 
his  right  to  exemption,  see  Jiedarride^  Com',  du  Code  de  Corn- 
tnauw,  /irn'  2.     J)roit  Maritime,  tome  1,  §§  290,  291,  293. 

TluM'o  must,  therefore,  be  a  decree  in  favor  of  the  libel- 
tants  for  the  full  amount  of  the  damage  by  them  sustained. 

Vov  libollHnt,  I/enrt/  T.   Whig. 

For  cUunmnt,  I^o^Ur  tfe  Thomson  and  i?.  D.  Benedict 
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APRIL,  1878. 

THE   UNITED   STATES    v.   THE    NEW  YORK    LIFE 
INSURANCE  AND  TRUST  COMPANY. 

Legacy  Tax. 

Under  §  124  of  the  Act  of  June  80th,  1864  (18  U.  S.  Stat,  at  Large,  285),  and 
§  125  of  that  Act,  as  amended  by  §9  of  the  Act  of  July  18th,  1866  (14  Id., 
140),  the  United  States  sued  a  trustee  under  the  will  of  a  person  who  died  in 

*  1868,  to  recover  a  legacy  tax  of  one  per  cent,  on  a  sum  of  money  which  the 
trustee  received  and  held  in  trust  under  the  will  for  F. ,  on  the  ground  that 
F.  had  become  entitled,  in  1875,  to  the  possession  and  enjoyment  of  suoh 
■urn.  By  §  8  of  the  Act  of  July  14th,  1870  (16  Id.,  256),  the  taxes  on  legacies 
were  repealed  on  and  after  October  1st,  1870,  saving  taxes  '*  assessed  or  liable 
to  be  assessed,  or  accruing  "  under  former  Acts.  It  appearing  that  F.  had 
not,  on  October  1st,  1870,  become  entitled,  under  the  will,  to  the  possession 
or  enjoyment  of,  or  to  the  beneficial  interest  in,  any  of  the  principal  sum 
of  said  money,  it  was  held  that  the  tax  sued  for  had  not  accrued  to  the 
United  States  before  October  1st,  1870,  and  could  not  be  recovered. 

Blatciiford,  J.  The  124:th  section  of  the  Act  of  June 
30th,  1864  (13  U.  S.  Stat,  at  Large,  285),  provides,  that  "any 
pereon  or  persons  having  in  charge  or  trust,  as  administrators, 
executors  or  trustees,  any  legacies  or  distributive  shares  arising 
from  pei-sonal  property,  where  the  whole  amount  of  such  per- 
sonal property,  as  aforesaid,  shall  exceed  the  sum  of  one  thou- 
sand dollars  in  actual  value,  passing,  after  the  passage  of  this 
Act,  from  any  person  possessed  of  such  property,  either  by 
will  or  by  the  intestate  laws  of  any  State  or  territory,  or  any 
pei'sonal  property  or  interest  therein,  transferred  by  deed, 
grant,  bargain,  sale  or  gift,  made' or  intended  to  take  eflFect  in 
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p()68e66i<>ii  or  enjoyment  after  the  death  of  the  grantor  or  bar- 
gainor, to  any  person  or  pei-sons,  or  to  any  body  or  bodies, 
politic  or  corporate,  in  trust  or  otherwise,  shall  be,  and  hereby 
are,  made  subject  to  a  duty  or  tax,  to  be  paid  to  the  United 
States  as  follows,  that  is  to  say:  Firet,  where  the  person  or 
persons  entitled  to  any  beneficial  interest  in  such  property 
shall  be  tlie  lineal  issue  or  lineal  ancestor,  brother  or  sister,  to 
the  i)er6on  who  died  possessed  of  such  property,  as  aforesaid, 
at  the  rate  of  one  dollar  for  each  and  every  hundred  dollare  of 
the  clear  value  of  such  interest  in  such  pi-operty."  The  125th 
section  of  the  same  Act,  as  amended  by  §  9  of  the  Act  of  July 
13th,  1866  (14  U.  S.  Stat,  at  Large,  140),  provides, "  that  the  tax 
or  duty  aforesaid  shall  be  due  and  payable  w^henever  the  party 
interested  in  such  legacy  or  distributive  share  or  property  or 
intei-est  aforesaid  shall  become  entitled  to  the  [x>sse6sion  or  en- 
joyment tliereof,  or  to  the  beneficial  interest  in  the  profits 
accruing  tlierefrom,  and  the  same  shall  be  a  lien  and  charge 
upon  the  property  of  every  person  who  may  die,  as  aforesaid, 
for  twenty  yeai-s,  or  until  the  same  shall,  within  that  period,  be 
fully  paid  to  and  discharged  by  the  United  States;  and  every 
administrator,  executor  or  trustee,  having  in  charge  or  trust  any 
legacy  or  distributive  share,  as  aforesaid,  shall  give  notice 
thereof  to  the  assessor  or  assistant  assessor  of  the  District  where 
the  deceased  grantor  or  bargainor  last  resided,  within  thirty  days 
after  he  shall  have  taken  charge  of  such  trust ;  and  every  executor, 
administrator  or  trustee,  before  payment  and  distribution  to  the 
legatees  or  any  parties  entitled  to  beneficial  interest  therein, 
sliall  pay  to  the  collector  or  deputy  collector  of  the  District 
of  which  the  deceased  j^erson  was  a  resident,  the  amount  of  the 
duty  or  tax  assessed  upon  such  legacy  or  distributive  share,  and 
shall  also  make  and  render  to  the  assessor  or  assistant  asse-ssor 
of  the  ^aid  District  a  schedule,  list  or  statement,  in  duplicate, 
of  the  amount  of  such  legAcy  or  distributive  share,  together 
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with  the  amount  of  duty  which  ha8  accrued  or  shall  accrue 
thereon,  verified  by  his  oath  or  affirmation,  to  be  administered 
and  certified  thereon  by  some  magistrate  or  officer  having 
lawful  power  to  administer  such  oaths,  in  such  form  and  manner 
as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue, 
which  schedule,  list  or  statement  shall  contain  the  names  of 
each  and  every  person  entitled  to  any  beneficial  interest 
therein,  together  with  tlie  clear  value  of  such  interest,  the 
du]>licate  of  which  schedule,  list  or  statement  shall  be  by  him 
immediately  delivered,  and  the  tax  thereon  paid  to  such  col- 
lector; and,  upon  such  payment  or  delivery  of  such  scheduje, 
list  or  statement,  said  collector  or  deputy  collector  sliall  grant 
to  such  pei'fion  paying  such  duty  or  tax  a  receipt  or  receipts  for 
the  same  in  duplicate,  which  shall  be  prepai-ed  as  hereinafter 
provided.  Such  receipt  or  receipts,  duly  signed  and  delivered 
by  such  collector  or  deputy  collector,  shall  be  sufficient  evidence 
to  entitle  such  executor,  adnn'nistrator  or  trustee  to  be  credited 
and  allowed  such  payment  by  every  tribunal  which,  by  the 
laws  of  any  State  or  territory,  is  or  may  be  emiK)wered  to  de- 
cide upon  and  settle  the  accounts  of  executors  and  adminis- 
trators. And,  in  case  such  executor,  administrator  or  trustee 
shall  refuse  or  neglect  to  pay  the  aforesaid  duty  or  tax  to  the 
collector  or  deputy  collector,  as  aforesaid,  within  the  time  here- 
inbefore provided,  or  shall  neglect  or  refuse  to  deliver  to  said 
collector  or  deputy  collector  the  dupli<;ate  of  the  schedule,  list 
or  statement  of  such  legacies,  property  or  pei-sonal  estate,  under 
oath,  as  aforesaid,  or  shall  neglect  or  refuse  to  deliver  the 
schedule,  list  or  statement  of  sucli  legacies,  property  or  personal 
estate,  under  oath,  as  aforesaid,  or  shall  deliver  to  said  assessor 
or  assistant  assessor  a  false  Echedule  or  statement  of  such 
legacies,  jn-opGvty  or  j>ei*sonal  estate,  or  give  the  names  and 
relationship  of  the  persons  entitled  to  beneficial  interests  therein 
untruly,  or  shall  not  truly  and  correctly  set  forth  and  state 
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therein  the  clear  value  of  such  beneficial  interest,  or  where  no 
administration  upon  such  property  or  personal  estate  shall  have 
been  granted  or  allowed  under  existing  laws,  the  assistant 
assessor  shall  make  out  such  lists  and  valuation  as  in  other 
cases  of  neglect  and  refusal,  and  shall  assess  the  duty  thereon ; 
and,  in  case  of  wilful  neglect,  refusal  or  false  statement  by  such 
executor,  administrator  or  trustee,  as  aforesaid,  he  shall  be 
liable  to  a  penalty  of  not  exceeding  one  thousand  dollars,  to  be 
recovered  with  costs  of  suit;  and  the  collector  shall  commence 
appropriate  proceedings  before  any  CJourt  of  the  United  States, 
iu.the  name  of  the  United  States,  against  such  person  or  per- 
sons as  may  have  the  actual  or  constructive  custody  or  posses- 
sion of  such  property  or  pereonal  estate,  or  any  part  thereof, 
and  shall  subject  such  property  or  personal  estate,  or  any  por- 
tion of  the  same,  to  be  sold  upon  the  judgment  or  decree  of 
such  Court,  and  from  the  proceeds  of  such  sale  the  amount  of 
such  tax  or  duty,  together  with  all  costs  and  expenses  of  every 
description  to  be  allowed  by  such  Court,  shall  be  fii-st  paid,  and 
the  balance,  if  any,  deposited  according  to  the  order  of  such 
Court,  to  be  paid,  under  its  direction,  to  such  person  or  persons 
as  shall  establish  title  to  the  same.  The  deed  or  deeds,  or  any 
proper  conveyance  of  such  property  or  personal  estate,  or  any 
portion  thereof,  so  sold  under  such  judgment  or  decree,  executed 
by  the  officer  lawfully  charged  with  carrying  the  same  into 
effect,  shall  vest  in  the  purchaser  thereof  all  the  title  of  the  de- 
linquent to  the  property  or  personal  estate  sold  under  and  by 
virtue  of  such  judgment  or  decree,  and  shall  release  every 
other  portion  of  such  property  or  personal  estate  from  the  lien 
or  charge  thereon  created  by  this  Act." 

This  suit  is  founded  on  a  liability  claimed  to  have  been 
created  by  the  foregoing  statute,  and  is  brought  by  the  United 
States  against  the  New  York  Life  Insurance  and  Trust  Com- 
pany.     On  the  1st  of  November,  18l38,   Frederick   Bronson 
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died,  leaving  three  children  (two  daughter  and  a  son,  Fred- 
erick), having  duly  made  his  will,  by  which  he  bequeathed  and 
devised  to  his  executors  the  residue  of  his  estate,  real  and  per- 
sonal, on  the  following  trusts :  First,  that  they  sliould  divide 
the  same,  from  time  to  time,  as  soon  and  to  as  large  an  amount 
as  its  condition  might  admit,  into  three  equal  shares  or  portions, 
and  set  apart  and  designate  one  of  such  shares  or  portions  to 
each  of  his  children.  Second,  that  they  should  pay  to  the  New 
York  Life  Insurance  and  Trust  Company  (the  defendant)  one- 
third  of  each  of  such  shares  or  portions,  to  be  held  by  such 
Company  in  trust  for  each  child,  as  follows,  to  wit,  to  invest 
the  same,  with  the  proceeds  or  income  thereof,  from  time  to 
time,  in  securities  designated  in  the  will,  and  to  pay  the  in* 
come,  or  the  portion  thus  deposited  in  said  company,  for  his 
daughters  respectively,  if  demanded,  to  such  daughter  semi- 
annually, and,  on  her  death,  the  whole  of  such  portion,  with  the 
accumulations  thereof,  if  any,  to  go  to  her  children,  unless  de- 
vised by  her,  as  thereinafter  provided  ;  and  to  pay  ovjer  to  his 
said  son,  after  he  should  attain  the  age  of  twenty-one  years, 
the  whole  of  the  annual  income  of  the  accumulated  sum  of 
that  portion  held  in  trust  for  him,  if  demanded,  in  semi-annual 
payments,  and,  on  his  attaining  the  age  of  twenty-five,  the  whole 
principal  sum  so  held  in  trust  for  him,  with  the  accumulations 
thereof,  except  the  sum  of  seventy  thousand  dollars,  which 
should  be  held  by  said  company  in  trust,  to  pay  over  to  him  the 
income  thereof  semi-annually  during  his  life,  and,  at  his  death, 
the  whole  of  the  estate  held  in  trust  for  him,  as  well  as  the  said 
seventy  thousand  dollai*s,  to  be  paid  according  to  his  will,  if  he 
should  die  married  or  leaving  children  him  surviving ;  but,  in 
case  he  should  die  unmarried,  leaving  no  children,  then  to  his 
sisters  or  their  children,  the  latter  taking  per  stirpes  and  not 
per  capita.  The  will  then  provides,  that  the  executors  shall 
invest  the  residue  of  the  several  portions  of  the  estate  in  se- 
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cnrities  designated  in  the  will,  and  apply  the  income  of  that 
portion  then  belonging  to  the  son  according  to  their  discretion, 
not  exceeding  $3000  annually,  to  his  education  and  support, 
until  he  should  arrive  at  the  age  of  twenty-one  years,  and,  after 
that  time,  the  whole  of  such  income,  until  he  should  reach  the 
age  of  twentj'-five,  at  which  time  they  should  transfer  the  prin- 
cipal sum,  with  the  accumulations,  if  any,  to  him,  except  that 
portion  thereof  so  devised  in  trust  for  him  to  the  New  York 
Life  Insurance  and  Trust  Company.  After  that  the  will  con- 
tains the  following  clause  :  "  I  hereby  authorize  my  son,  in  case 
of  his  marriage  before  attaining  the  age  of  twenty-five,  to  dis- 
pose of  the  whole  sum  herein  devised  to  him  by  last  will  and 
testament,  and,  in  case  he  dies  intestate,  leaving  lawful  issue, 
the  same  shall  descend  to  such  issue ;  but,  in  case  of  his  death 
before  reaching  the  age  of  twenty-five  years,  unmarried,  and 
without  lawful  issue,  then  the  whole  of  such  sum  shall  go  to 
his  sistera,  or  their  children,  the  latter  taking jp^  stirpes  and 
not  per  capita  /  but,  in  case  of  his  death  during  the  lives  of  his 
sistei-s,  or  either  of  them,  said  share  shall  be  held  in  trust  for 
them,  in  the  same  manner  as  is  provided  for  their  shares," 

The  complaint  alleges,  in  its  first  count,  that  the  defend- 
ant received,  as  a  trustee,  the  shares  or  portions  which  it  was 
so  to  receive  for  the  son  for  said  purposes ;  that  the  amount 
thereof  exceeded  the  sum  of  $1000 ;  that  the  principal  sum 
and  accumulation  thereon  of  the  share  or  portion  of  the  son, 
held  in  trust  by  the  defendant  at  the  time  such  son  attained 
the  age  of  twenty-five  years,  after  deducting  the  sum  of  $70,000 
therefrom,  amounted  to  the  sum  of  $281,593;  that  such  son 
attained  the  age  of  twenty-five  years  on  the  1st  of  November, 
1875,  and  became  entitled  to  the  possession  and  enjoyment  of  the 
principal  sum  and  accumulation  thereon  aforesaid,  and  there- 
upon a  duty  or  tax  of  one  dollar  for  each  and  every  hundred 
dollars  of  the  said  sum  of  $281,593,  to  wit,  $2815.93,  became 
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dne  and  payable  to  the  United  States  from  the  defendant; 
that  thereafter,  and  within  the  time  prescribed  by  law,  the  Com- 
missioner of  Internal  Revenue  duly  assessed  said  tax  against 
tlie  defendant ;  and  that  said  tax  is  unpaid.  There  is  a  second 
count,  which  claims  to  recover  fifty  per  centum  of  such  tax,  as 
a  penalty  for  not  making  a  return  of  such  tax  and  paying  it. 
The  complaint  demands  judgment  against  the  defendant  for 
flie  tax  and  the  penalty,  with  interest  on  the  tax  from  Novem- 
ber let,  1875. 

The  answer  of  the  defendant,  after  a  general  denial,  alleges, 
that  the  testator  bequeathed  all  liis  personal  estate  to  his  exec- 
utors in  trust,  who  in  due  time  gave  due  notice  thereof  to  the 
assessor  (jf  the  district  where  the  deceased  last  resided,  and,  be- 
fore payment  and  ciistribution  to  the  defendant  or  any  party 
entitled,  paid  to  the  collector  of  said  district  the  amount  of  the 
duty  or  tax  assessed  upon  the  distributive  share  directed  to  be 
paid  to  the  defendant  in  trust  for  the  said  son,  and  also  made 
and  rendered  to  said  assessor  a  schedule,  in  duplicate,  of  the 
amount  of  all  legacies  or  distributive  shares  passing  by  the  will 
of  said  testator,  with  the  amount  of  duty  which  had  accrued  or 
should  accrue  thereon,  duly  verified  and  in  due  form  as 
required  by  law,  and  delivered  the  duplicate  thereof  to  the 
said  collector ;  that  said  tax  so  paid  was  duly  assessed  upon  the 
clear  value  of  the  interest  of  said  son  in  the  wiiole  estate,  then 
ascertained  to  be  $292,171,  according  to  the  true  intent  and 
meaning  of  said  will ;  and  that  such  valuation  was  made,  and 
such  tax  assessed  upon  the  executore,  by  the  assistant  assessor 
and  assessor  of  said  district,  and  returned  by  them  to  tlie  said 
collector  of  said  district  in  the  list  for  the  month  of  May  or 
June,  1870.  The  answer  prays  judgment  if  the  United  States 
ought  to  be  admitted,  against  the  record  of  the  valuation  of  the 
interest  of  said  son  in  said  personal  property,  and  the  record  of 
the  assessment  of  $2,921.71,  assessed,  as  aforesaid,  as  the  tax  to 
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bo  paid,  at  the  rate  of  one  per  centum  of  the  clear  value  of  sueli 
interest,  to  maintain  this  action  or  to  make  any  assessment 
whatever  against  the  defendant. 

The  case  has  been  tried  before  the  Court  without  a  jury, 
on  an  agreed  statement  of  fact^:.  At  the  trial  the  plaintiffs 
moved  to  strike  out  of  the  first  count  the  allegation  as  to  an 
assessment,  and  to  strike  out  the  second  count  entirel3\  The 
will,  dated  December  19th,  1864,  was  put  in  evidence,  contain- 
ing the  above  recited  provisions.  It  was  admitted  to  probate 
November  17th,  1868.  The  defendant  accepted  the  position  of 
trustee  under  the  will,  and  in  that  capacity  had  in  charge  and 
trust  for  the  son  certain  sums  of  money  and  securities,  of  the 
value  altogether,  in  money,  of  $164,425.34,  which  were  received 
by  it  at  five  several  dates,  from  November  2d,  1869,  to  February 
1st,  1873.  The  son  attained  the  age  of  twenty-one  years  on  the 
23d  of  June,  1870,  and  attained  the  age  of  twenty-five  years  on 
the  23d  of  June,  1874.  There  was  paid  to  him  by  the  defend- 
ant, as  trustee  under  the  will,  from  the  23d  of  June,  1870,  to 
the  23d  of  June,  1874,  inclusive,  under  tiio  clauses  of  the  will 
providing  that  he  should  receive  the  income  of  the  principal  sum 
from  the  time  he  should  become  twenty-one  years  of  age  until 
the  time  he  should  become  twenty-five  years  of  age,  the  sum  of 
$30,370.  The  defendant,  as  trustee  under  the  will,  paid  to  the 
son,  on  the  11th  of  July,  1874,  as  the  amount  which,  by  the 
terms  of  tlie  will,  he  was  entitled  to  receive  on  attaining  the 
ago  of  twenty-five  yeara,  money  and  securities  of  the  value 
altogether,  in  money,  of  $98,084.22.  The  defendant,  as  trustee 
mider  the  will,  retained  the  principal  sum  of  $70,000,  which 
it  has  hitherto  held,  and  still  holds,  in  accordance  with  the  di- 
rections in  that  regard  in  the  will.  The  executors  of  the  testa- 
tor  gave  notice  to  the  assessor  of  the  proper  district  of  the 
terms  of  the  will,  and  of  all  the  particular  of  the  estate  which 
passed  from  the  testator,  and  delivered  to  the  assessor  of  the 
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proper  district  a  schedule  or  list,  and  to  the  collector  of  the  dis- 
trict a  duplicate,  which  was  in  fact  prepared  by  the  assessor. 
The  list  was  handed  back  to  the  executors  by  the  assessor,  and 
at  the  same  time  the  assessor  delivered  to  the  executors  a  writ- 
ten paper,  as  a  statement  of  |  the  amount  of  tax  due,  based  on 
the  information  which  the  executors  had  given  to  the  assessor. 
In  this  statement  tlie  entire  net  personal  estate  of  the  testator 
was  put  down  at  $1,054:,780.14:.  One-third  of  that  amount  for 
each  of  the  three  children  was  put  down  at  $351,593.38.  The 
values  of  the  life  estates  of  the  two  daughters  severally  in  the 
sum  of  $351,593  were  put  down  at  the  sums  of  $278,087  and 
$285,661  severally.  The  value  of  the  life  estate  of  the.  son  in 
the  sum  of  $351,593  (deducting  $1,000)  was  put  down  at  the 
sum  of  $292,171.  The  total  value  of  the  three  life  estates  was 
put  down  at  the  sum  of  $855,919  and  the  tax  thereon,  at  one 

0  

per  centum,  was  put  down  at  $8,559.19.  The  assessment  was 
put  by  the  assessor  into  his  monthly  list  for  June,  1870.  On 
the  23d  of  July,  1870,  the  executors  paid  to  the  collector,  as 
the  amount  of  the  tax  so  assessed,  $8,559.19,  and  received  his 
receipt  for  the  same.  All  the  property  which  passed  to  the  de- 
fendant in  trust  under  tiie  will  was  included  in  the  property 
embraced  in  said  lists,  statement  and  receipt. 

The  United  States,  on  the  foregoing  facts,  claim  to  recover 
from  the  defendant  a  tax  of  one  per  centum  on  the  value,  at 
the  death  of  the  testator,  November  1st,  1868,  of  an  annuity  for 
seven  years,  on  $164,425.34,  computed  by  the  Northampton 
tables,  with  interest  on  the  amount  of  such  tax  from  November 
1st,  1868  ;  also  a  tax  of  one  per  centum  on  $98,084.22,  with  in- 
terest on  such  tax  from  June  23d,  1874 ;  also  a  tax  of  one  per 
centum  on  the  value,  on  the  23d  of  June,  1874,  of  an  annuity 
for  the  life  of  the  son,'on  the  sum  of  $70,000,  computed  by  the 
Northampton  tables,  with  interest  on  such  tax  from  the  23d  of 
June,  1874. 
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By  the  third  section  of  the  Act  of  Jiilj  lith,  1870  (16  U. 
S.  Stat,  at  Large,  256),  it  is  provided,  that,  on  and  after  the  1st 
of  October,  1870,  the  taxes  on  legacies  and  successions  imposed 
by  the  internal  revenue  laws  then  in  force  are  repealed.  The 
seventeenth  section  of  said  Act  of  1870  provides,  that  "  all 
Acts  and  parts  of  Acts  relating  to  the  taxes  herein  repealed,  and 
all  the  provisions  of  said  Acts,  shall  continue  in  full  force  for 
levying  and  collecting  all  taxes  properly  assessed  or  liable  to  be 
assessed  or  accruing  under  the  provisions  of  former  Acts,  or 
drawbacks,  the  right  to  which  has  already  accrued,  or  which 
may  hereafter  accrue,  under  said  Acts,  and  for  maintaining  and 
continuing  liens,  fines,  penalties,  and  forfeitures  incurred 
under  and  by  virtue  thereof ;  and  this  Act  shall  not  be  con- 
strued to  aflFect  any  act  done,  right  accrued,  or  penalty  incurred 
under  former  Acts,  but  every  such  right  is  hereby  saved." 

It  was  entirely  uncertain,  under  the  terms  of  the  will, 
whether  the  son  would  ever  be  entitled  to  the  possession  or 
enjoyment  of  any  part  of  the  principal  or  income  of  the  one- 
third  share  put  in  trust  for  him  in  the  hands  of  the  defendant, 
or  to  any  beneficial  interest  in  such  share,  except,  perhaps,  in 
the  income  or  profits  accruing  therefrom.  He  could  not  have 
any  of  the  income  of  such  share  until  he  attained  the  age  of 
twenty-one  yeai's,  nor  could  he  have  any  of  the  pi'incipal  of 
such  share  until  he  attained  the  aoje  of  twentv-five  veai-s.     He 
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might  have  died  before  he  became  twenty-one.  The  testato: 
died  November  Ist,  1868.  The  son  became  twenty-one  on  the 
23d  of  June,  1870.  If  the  son  had  died  before  he  became 
twenty-one,  unmarried,  leaving  no  lawful  issue,  the  estate  held 
in  trust  for  him  by  the  defendant  would  not  have  passed  under 
any  disposition  of  it  made  by  him  by  wnll,  but  would  have 
gone,  under  the  terms  of  the  will,  to  his  sisters  or  their  chil- 
dren. On  the  1st  of  October,  1870,  when  the  repealing  Act 
took  effect,  the  son  had  become  entitled,  at  most,  to  the  pos- 
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Bession  or  enjoyment  of,  and  to  the  beneficial  interest  in, 
nothing  bnt  the  income,  for  his  life,  of  the  shai'e  held  in  trust  for 
him  by  the  defendant.  He  had  not,  at  that  time,  become 
entitled  to  the  possession  or  enjoyment  of  any  of  the  principal 
sum  which  he  was  entitled  to  have  on  reaching  the  age  of 
twenty-five,  or  to  any  beneficial  interest  therein,  as  a  principal 
sum.  If,  on  or  after  the  1st;  of  October,  1870,  he  had  died 
before  reaching  the  age  of  twenty-five,  without  marrying, 
leaving  no  lawful  issue,  the  estate  held  in  trust  for  him  by  the 
defendant  would  not  have  passed  under  any  disposition  of  it 
made  by  him  by  will,  but  would  have  gone,  under  the  terms  of 
the  will,  to  his  sisters  or  their  children. 

On  the  foregoing  facts  the  question  arises,  whether  any  of 
the  taxes  sued  for  or  claimed  to  be  recovered  herein  had 
"  accrued "  to  the  United  States  before  the  Ist  of  Octobfer, 
1870.  None  of  them  were  due  or  payable,  by  the  terms  of 
the  statute,  until  the  son  became  entitled  to  the  possession  or 
enjoyment  of  the  moneys  in  respect  of  which  the  tax  is 
claimed,  or  to  the  beneficial  interest  in  the  same  or  in  the  in- 
come thereof.  The  taxes  were  repealed  before  the  son  became 
so  entitled  to  anything,  except,  perhaps,  the  income  for  life  of 
the  share  held  by  the  defendant  in  trust  for  him,  and,  when 
the  taxes  were  repealed,  it  was  uncertain,  under  the  terms  of 
the  will,  whether  the  son  would  ever  be  entitled  to  anything 
more.  Under  these  circumstances  the  defendant  could  never 
be  called  upon  to  respond  for  any  tax  on  the  share  held  by 
it  in  trust  for  the  defendant,  except,  perhaps,  the  legacy  tax 
on  his  life  estate  in  such  share,  the  value  of  such  life  estate 
being  the  clear  value  of  his  beneficial  interest  in  such  share. 

The  purport  of  the  decision  in  May  v.  Slaclc  (16  Int.  Rev. 
Record,  134)  is,  tliat  a  tax  "  accrues  "  on  a  pecuniary  legacy  on 
the  death  of  the  testator,  onl}'  where  the  legacy  becomes  vested 
by  the  death  of  the  testator,  and  would  pass  under  the  will  of 
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Ui^  lh'^4tU;e,  tjt  V}  hi»  perirenal  representatire,  or  ec»Ti'd  be 
%v^%iA  bv  hirn^  Iti  the  present  case,  even  if  the  rigbt  to  the 
xtii'/fUiti  for  life  of  the  trust  fihare  in  the  hands  of  the  defendant 
M^U'.nuA  Up  tliC  f^m  when  the  testator  died,  and  before  the  son 
\Hti'/Atnii  twenty-^^ne,  00  that  the  legacy  of  sneh  life  estate  be- 
eariie  vcAted  by  the  death  of  the  testator  and  would  thereafter 
pfWH  by  tlic  will  or  aB»i;^ment  of  the  son,  yet  no  right  to  any- 
thifig  <;Im*,  or  to  the  principal  of  the  trust  share,  accrued  to  or 
lK5carne  vi^Mte^l  in  the  s^>n  before  October  1st,  187^>. 

ih\  the  1st  of  October,  1870,  it  was  uncertain  when  any 
hjga^jy  tax  or  duty  would  have  to  be  paid  in  respect  of  any  of 
the  chtatij  held  in  trust  by  the  defendant,  except,  perhaps,  the 
life  CHtatc  of  the  son  therein,  or  whether  the  son  would  ever 
enjoy  anything  but  such  life  estate,  or  to  whom  the  estate, 
bcyotid  such  life  estate,  would  pass.  The  son's  sisters  and 
tlicir  cliihh'cii  might  all  of  them  die  before  the  sou,  and  then 
he  iriight  die  before  reaching  the  age  of  twenty-five,  and  then 
the  property  held  in  trust  by  the  defendant  might  pass  to 
otliorrt.  In  fiU(;h  a  case,  according  to  the  decision  in  Mason  v. 
(Hupp  (I  Ilohnes,  417),  no  tax  would  have  accrued  before  the 
ropoul  took  (jffect.  In  that  decision,  Judge  Shepley,  comment- 
ing on  M<i'i/  V.  Slackj  points  to  the  fact,  that,  in  May  v.  Slacks 
tlio  tax  accirued  before  the  repeal,  because  the  pereon  who  was 
to  receive  the  legacy  had  before  that  been  ascertained,  and  it 
WRH  absolutely  duo  to  a  specific  legatee.  But  he  holds  that 
the  evident  intention  of  the  exception  in  the  repealing  Act 
wart  to  provide  for  levying  and  collecting  such  taxes  as  should 
have  been  tusnessed  before  October  Ist,  1870,  and  such  tax  as 
before  that  time  had  accrued  against  any  particular  person, 
where,  us  against  him,  the  right  had  accrued  and  become 
almoUite. 

In  Mitiion  V.  Cliij>J>y  the  devise  was  of  real  estate,  to  the 
testator's  widow  for  life,  and,  on  her  death,  to  the  plaiutiflF. 
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The  effect  of  the  succession  tax  statute  in  that  case  was  the 
same  as  the  effect  of  the  will  in  the  case  now  before  us,  that 
is,  to  prevent  the  saving  clause  in  the  repealing  Act  from 
reaching  the  case.  The  views  of  Judge  Shepley  are  adopted 
by  the  Supreme  Court  in  Glapp  v.  Mason  (4  Otto,  589).  There 
is  nothing  inconsistent  with  those  views  in  the  decision  of 
Judge  Shepley  in  Mason  v.  Sargent  (23  Int.  Rev.  Record,  155). 
In  that  case  the  legacy  was  to  the  testator's  widow  for  life,  and 
on  her  death,  one-half  of  it  to  his  son  and  the  other  half  to 
his  daughter.  They  were  both  of  them  living  and  of  full  age 
at  the  time  of  his  death. 

In  the  present  case  a  tax  of  one  per  centum  on  the  value 
of  the  life  estate  of  the  son  at  the  time  the  testator  died,  in 
$351,593,  namely,  on  $292,171,  was  paid.  The  only  tax  sued 
for  in  the  complaint  is  a  tax  of  one  per  centum  on  $281,59^, 
as  the  principal  sum,  and  accumulation  thereon,  of  the  share  of 
the  son  which  was  held  in  trust  by  the  defenilant  at  the  time 
the  son  attained  the  age  of  twenty-five  years,  after  deducting 
the  $70,000  therefrom.  The  complaint  avers,  that  the  son  at- 
tained the  age  of  twenty-five  years,  and  became  entitled  to  the 
possession  and  enjoyment  of  the  principal  sum  and  the  ac- 
cumulation thereon,  at  a  date  long  subsequent  to  the  1st  of 
October,  1870,  and  that  the  tax  sued  for  became  due  and  paya- 
ble when  the  son  attained  the  age  of  twenty-five  years,  and 
the  complaint  claims  interest  on  such  tax  from  the  time  when 
the  son  attained  the  age  of  twenty-five  years.  The  complaint 
claims  nothing  in  respect  of  any  tax  on  the  value  of  any  life 
estate  of  the  son.  It  follows,  that  the  United  States  have  no 
valid  claim  to  recover  from  the  defendant  the  tax  sued  for  in 
the  complaint. 

The  case  was  tried  by  the  parties  on  the  theory  that  the 
plaintiffs  would  be  allowed  to  claim  a  recovery  in  the  case  for 
all  or  any  of  the  three  taxes  before  stated  to  be  claimed  by 
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tai\*fr  *<i  ::.€:  f &..-.•  pr'/»*ri.  *':«  •*  ^j  :  ^  f  >r:ii  -_»f  iLt  e.«  -  .-.*.  rji 
wi*  I-L^I:*:i  to  i}xr  frj^ .-;£•;  tAX  cVii^r^i  :!.::.     L  il»ejv:  oe,  v-'x^ 

f^-T^ivp-l  ^lo4.425.-^4.  a;-d  f^aM  t-j  :Le  sryt  iii«S.'.«>L:f:r.  Trie 
diSrre:.^*.  ^»J^l.VJ^  rej»re^:-:;t-  »u\»=r:a:-:Ial>  :Le  ^7v>  v  ci- 
Tk^r.^i  )jY  the  vr'Il  t'^  'je  reta'.r^trxL 

T;je  €:\'A\ui  to  a  Tax  on  the  ^a'.ie  of  an  aT;irj:tT  f-»r  tLtr  .ife 
of  tlie  yAi  *ju  t:*e  ^7*-*.'*"'-»  ixiuj^t  be  reie-.-:ed.  f-T  tiie  &a*i]ie  reaa*.-:! 
for  wr.i'rh  the  i.-Ia-:a  to  a  tax  on  ihe  ^^>j'sLir2  is  nrjt^-toL 

T-:e  reinalnlr.sr  tax  claiiucl  is  a  tax  of  ••ne  per  cex-iani  ^-n 
tii'^  val  ie«  a:  the  «j*a:!i  of  the  testator,  of  an  a:jn:i:!v  for  seven 
yeare  on  tiie  $1»>4.420.34  paid  to  the  defendant,  fn-in  time  to 
th'fje,  in  tni-t  i*jr  the  t-jri.  The  tax  i&  iruj-x-i  bjr  the  &tJk:ui«r  on 
the  shfire  j.»a*K?i:.tr  by  the  wiii,  fr*-»m  iLe  testator  to  the  dis-trioo- 
tee.  arid  i»  iir;j#'ieei  on  the  clear  value  of  the  heneScal  interest 
of  sjch  di&tnhntee  at  the  time  the  siiare  paaees  br  the  wiil.  tiiat 
is,  at  the  death  of  the  testator.  lu  the  present  ease,  the  c'lear 
Talie  of  the  !>K:nencial  interest  of  the  s^n  in  the  oue-third  of 
tlie  perconal  estate  of  the  testator,  at  the  time  of  the  death  of 
the  testator,  was,  under  the  will,  at  m^nst,  the  valae  of  ihe  es- 
tate f«^r  life  of  the  &<jiJ*in  such  one-third.  Such  oue-third,  ac- 
cording to  the  statement  of  facts  agreed  on  at  the  trial,  inclu- 
ded all  the  property  which  passed  to  the  defendant  iu  trust 
under  the  will.  Such  one-third  was,  as  appears  by  the  will,  to 
be  ^ne- third  of  ^jth  real  and  personal  estate.  One-third  of 
the  i)ei^>nal  estate,  according  to  inventory,  was  $351,593, 
One-third  of  that,  eiven  in  trust  to  the  defendant  for  the  son, 
ras  $117,197.67.     The  difference  between  that  sum  and  the 
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$164,425.34:  paid  to  the  defendant  as  one  ninth,  if  not  pre- 
sumably to  be  accounted  for  as  the  proceeds  of  real  estate,  or 
as  accretion  of  value  of  personal  estate  after  the  death  of  the 
testator,  is  not  explained.  On  the  evidence,  the  United  States 
received,  in  receiving  the  $8,559.19,  a  tax  of  one  per  centum 
on  the  clear  value,  at  the  time  of  the  death  of  the  testator,  of 
an  estate  for  the  life  of  the  son  in  all  the  personal  property 
which  passed  to  the  defendant,  under  the  will,  in  trust  for  the 
son.  This  includes  a  tax  on  the  value,  at  the  same  time,  of  an 
estate  for  seven  years,  or  of  an  annuity  for  seven  years,  in  or 
on  such  personal  property,  and  includes  the  tax  now  claimed. 
Such  tax  has,  therefore,  been  paid. 

It  results,  therefore,  that  there  must  be  judgment  for  the 
defendant. 

R.  M.  Sherman  {Assistant  District  Attorney)^  for  the 
plaintiffs. 

John  «/]  Toionsend^  for  the  defendant. 
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Incomk  Tax. 

It  is  not  within  the  pnrtiew  of  §§  3172  to  8182  of  the  Revised  Statutes  that 
unpaid  income-taxes  are  now  to  be  assessed  and  coUected  through  the  ma* 
chinery  provided  by  those  sections,  or  that  the  examinations  whioh  are 
solely  a  part  of  suoh  machinery  should  now  take  plaoe.  * 

Where  a  person  made  sworn  returns  of  his  income  eaoh  year  from  1866  to 
1872,  and  paid  income-taxes  accordingly,  the  Commissioner  of  Internal 

Revenue  could  not,  in  1878,  under  g  3182,  make  a  new  or  corrected  list  in 
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respect  to  the  income-taxes  of  such  person  for  those  years,  because  the  fif- 
teen months  named  in  that  section  had  elapsed. 

Blatciiford,  J.  Tlie  order  to  sliow  cause  is  an  order  to 
show  cause  vvhv  an  attachment  should  not  issue,  as  fur  a  con- 
tempt,  "as  provided  by  §  3175  of  the  Eevised  Statutes  of  the 
United  States."  That  section  apph'es  only  to  persons  sum- 
moned under  §§  3173  and  3174.  The  proceedings  which  re- 
sulted in  the  order  to  sliow  cause  are,  on  the  face  of  the  papers, 
based  spe(;ifically  on  those  three  sections  only.  The  sunnnons 
was' one  "  to  produce  all  books  of  account  containing  entries  of 
your  business  transactions,  and  relating  to  the  trade  or  business 
(jf  yourself,  from  January  1st,  1S06,  to  January  1st,  1872,  which 
you  ma}'  have  in  your  J)ossession,  custody  or  care,  and  to  give 
evidence,  according  to  your  knowledge,  respecting  the  liability 
of  yourself  as  an  income-tax  payer,  to  an  excise  duty  or  tax 
under  the  internal  revenue  laws  of  the  United  States." 

The  three  sections  above  cited  are  part  of  a  scheme  looking 
solelv  to  the  assessment  and  collection  of  taxes  through  tlie  ma- 
chinery  of  assessment  and  collection  by  the  warrant  of  the  collec- 
tor. This  appears  from  tlie  tenor  of  the  three  sections  themselves, 
and  of  §  3172,  and  of  the  sections  which  follow  §  3175.  Wheth- 
er the  case  be  one  of  ne«rlect  to  render  a  return,  or  of  the  render- 
ing  of  a  false  return,  section  §3176  shows  that  the  object  of  the 
examination  of  books  and  the  taking  of  testimony  under  §  3173 
is  to  enable  the  collector  or  deputy  collector  to  make  a  correct 
list  or  return,  and  to  enable  the  Commissioner  of  Internal  Rev- 
enue to  assess  the  tax  on  objects  liable  to  tax.  1  do  not  think 
it  is  within  the  purview  of  the  sections  referred  to,  even  includ- 
ing §  3182,  that  unpaid  income-taxes  are  now  to  be  assessed 
and  collected  through  the  machinery  provided  by  those  sec- 
tions, or  that  the  examinations  which  are  solely  a  part  of  such  . 
machinery  should  now  take  place.  Moreover,  in  the  present 
case,  Mr.  Archer  made  sworn  returns  of  his  income  each  year 
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during  tlie  period  named  in  the  suinmoDS,  and  paid  income- 
taxes  accordingly.  Therefore,  under  §  3182,  the  Commis- 
sioner of  Internal  Revenue  could  not  now  make  a  new  or 
corrected  list  in  respect  to  the  income-taxes  of  Mr.  Archer  for 
tlie  j'ears  named  in  the  summons,  because  the5  fifteen  months 
named  in  §  3182  have  elapsed. 

I  do  not  think  there  is  anything  in  §  3163  as  to  the  power 
of  supervisoi-s,  in  connection  with  the  provision  of  the  Act  of 
August  loth,  1870  (19  U.  S.  Stat,  at  Large,  152)  which  varies 
the  view  above  taken  of  the  sections  on  which  this  proceeding 
is  based,  or  wliich  can  uphold  it. 

The  application  for  the  attachment  is  denied. 

R,  M.  S/ter/nan  {Assistant  District  Attorney)^  for  the 
United  States. 

Dudleij  Fields  for  Mr.  Archer. 
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OF   FREDERICK   S.    KIRTLAND   AND    OTHERS 

V.  GEORGE  B.  GRINNELL,  IN  EQUITY. 

After  a  petition  in  bankruptcy  was  filed  and  before  an  adjudication,  a  suit  to 
foreclose  a  mortgage  given  by  the  bankrupt  was  commenced  in  a  State 
Court,  in  which  suit  the  bankrupt  was  a  party  defendant.  The  foreclosure 
suit  was  ended  by  a  decree  of  foreclosure,  and  a  sale  and  conveyance  of  the 
morti,^aged  property,  before  the  assignee  in  bankruptcy  was  appointed.  He 
subsequently  brought  a  suit  to  redeem  the  property: 

HeUl^  That,  under  the  decision  in  Eyster  v.  Oaff  (1  Otto,  521 ),  his  right  to  re- 
deem was  cut  off  by  the  decree  in  the  suit. 

The  title  to  the  property  remained  in  the  bankrupt  until  the  assignment  was 
made  to  the  assignee  In  bankruptcy,  the  right  of  the  bankrupt  to  redeem  was 


|/M'/f  !</ Hm  (J  /,^/iun<'n<  I'/  Hi<;  iiJ-!;;n<f<f,  the  titlf?  *#f  the  bank- 
M/i'l't  ».iiiii  MMHiijiR  iMM'Imn;.^*'^! ;  thut  the  qiic>ti«»n  is  not  af- 
|(.>  <i  «l  \i)  (hn  I'm  I  Ihiil  (hi'  rtiitiihe  pt'ovi(h;H  that  the  Hi^>i£rninei]t 
^^\^\\\  n  hilti  liHi  li  (m  (hi*  iMMitiiUMH^ctrictit  of  the  proceedini^,  as 
lh»<  hi"liiiim  III  ill  iintM|jiiinniil  ciuiiiot  operate,  either  retrospeet- 
\\\  \\  HI  |iiHo|tii>lhitlN|  hi^fortt  it.  in  exeeiilo^l ;  that,  until  an  as- 
hImMi  i>  in  ii|ipM|iittM|  himI  (ho  iiHsiH^ntnent  in  made  to  him,  the 
jlllw  \\\  iho  phijuMlv  UMUHinHin  the  hunkrupt ;  and  that, in  that 
\\  ^\\\'s  ij  \\\\^  piotttMi!  niMtuto  iliOor^  fn»ni  tho  Act  of  1S41,  under 
\\h<\h  \h>v  \h^vuo  \\\  lwM»KrupU'\  divested  tho  titU\  As  the 
\\\\\  u\  \\w  \\\\y\\^\W\\\  pieuuM^H  ivnuutKHl  in  the  bankrupt  up 
^^  ^)<>^    *  d  N\l  h\so>e,Se^  lN,i\  l,;>  v'j^ht  and  iv[:::y  of  redemjv 
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JOHN  SEDGWICK,  AS  ASSIGNEE  IN  BANKRUPTCY 
OF  FREDERICK  S.  KIRTLAND  'AND  OTHERS 
V.  ALEXANDER  T.  STEWART  AND  OTHERS,  IN 
EQUITY. 

If  a  perBon  has  a  debt  which  is  in  judgmentf  and  proves  the  debt  in  bankruptcy 
aside  from  the  judgment,  without  naming  the  judgment,  he  will  be  held  to 
intend  to  waive,  discharge  and  surrender  the  judgment,  and  any  lien  under 
it.  But,  if  the  debt  which  he  proves  is  the  judgment  itself,  he  cannot  be 
said,  in  any  proper  sense,  to  discharge  or  surrender  the  judgment,  unkss 
the  proof  shows  an  intention  to  do  so. 

A  proof  of  debt  stated  that  the  sum  claimed  was  the  amount  of  a  judgment, 
and  set  forth  the  particulars  of  the  judgment,  and  stated  that  its  consider- 
ation was  goods  sold,  and  that  for  the  sum  claimed  no  security  had  been 
received,  and  did  not  state  than  the  judsrment  was  a  lien  on  any  real  estate, 
when  in  fact  it  was : 

Hiid^  That  the  debt  was  not  proved  as  an  unsecured  debt,  and  that  the  se- 
curity of  the  lien  of  the  judgment  was  not  surrendered  to  the  assignee  in 
bankruptcy. 

Blatchford,  J.  The  original  proof  of  debt  was  for  the 
sum  of  §40.294.14,  "  bein^  the  aggregate  amount  of  three  jndg- 
meuts  obtained  by  the  said  A.  T.  Stewart  &"  Company  against 
the  said  bankrn])ts,  to  wit,"  setting  forth  the  particulars  of  tlie 
judgments,  and  stating  that  the  considei-ation  for  each  of  the 
judgments  was  goods  and  merchandise,  sold  and  delivered  by 
A.  T.  Stewart  &  Co.  to  the  bankrupts,  at  their  request,  and 
furtlier  stating,  that,  for  said  sum  of  §46,294.14,  or  any  part 
thereof,  said  A.  T.  Stewart  &  Co.  had  not  received  "  any  man- 
ner of  satisfaction  or  security  wliatsoever."  It  is  contended  for 
the  plaintiff,  that,  inasmuch  as  the  proof  of  debt  did  not  set 
forth  the  fact  that  the  judgments  were  a  lien  upon  certain 
real  estate  of  the  bankrupt,  Kirtland,  A.  T.  Stewart  Cz  Co. 

m 

were,  by  force  of  the  proof  of  debt,  admitted  as  creditors  for 
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the  full  amount  of  their  claira,  and  thereby  the  judgments 
were  discharged  and  surrendered,  under  §  21  of  the  bankruptcy 
Act,  and  the  lien  of  the  judgments  was  tmnsferred  to  and 
vested  in  the  plaintiflF,  as  assignee  in  bankruptcy.  In  other 
words,  it  is  claimed  that  the  debt  was  not  proved  as  a  secured 
debt,  but  was  proved  as  an  unsecured  debt,  and  that  the  secur- 
ity of  the  lien  of  the  judgments  on  the  real  estate  was  thereby 
surrendered  to  and  passed  to  the  plaintiff,  so  that,  as  between 
him  and  A.  T.  Stewart  &  Co.,  he  is  entitled  to  the  surplus 
moneys  arising  from  the  sale  of  the  real  estate  on  the  fore- 
closure of  the  mortgage  thereon. 

I  do  not  think  that  the  plaintiff's  view  can  be  maintained. 
The  proof  of  claim  states  the  amount  of  the  debt  as  being  §4-6,- 
219.14,  and  then  says,  "  being  the  aggregate  amount  of  three 
judgments,"  &c.  It  then  states  that  "the  consideration  for 
each  of  said  judgments  was  goods  and  merchandise  sold  and 
delivered  by  A.  T.  Stewart  &  Co.  to  the  said  bankrupts,  at  their 
request."  Transcripts  of  the  judgments,  showing  the  particu- 
lars thereof,  are  annexed  to  the  proof.  This  is  clearly  a  proof 
of  debt  of  and  on  the  judgments.  The  judgments  are  the  debt 
])roved — the  judgments  as  they  are,  with  all  their  incidents,  of 
being  liens  on  real  estate,  if  they  were  liens.  The  proof  is  not 
of  the  debts  created  by  the  sale  of  the  goods,  but  of  the  judg- 
ments into  which  such  debts  had  been  converted.  As  the 
proof  was  a  proof  of  the  judgments,  the  statement  that  the 
creditoi-s  had  not  received  ^'any  manner  of  satisfaction  or  se- 
curity whatsoever,"  must  be  read  as  a  statement  that  they  had 
received  no  security  other  than  the  judgments,  other  than  such 
security  as  the  judgments  themselves  afforded.  There  is  no 
indication  of  an  intention  to  surrender  the  security  inherent  in 
the  recovery  of  the  judgments,  coupled  with  the  ownership  of 
the  real  estate  by  Kirtland,  in  view  of  the  fact  that  the  proof  of 
claim  is  made  on  the  judgments.     The  statute  (§  22)  says,  that 
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the  proof  must  set  fortli  that  the  claimant  has  not  received 
"any  securit}"  or  satisfaction  whatever,  other  than  that  by  him 
set  forth."  This  proof  did  set  forth  all  the  security  that  there 
was,  namely,  the  judgments,  and  the  fact  of  the  ownership  of 
the  real  estate  was,  of  couree,  known  to  the  assignee.  If  a  per- 
son has  a  debt  which  is  in  judgment  and  proves  the  debt  aside 
from  the  judgment,  without  naming  the  judgment,  he  will  be 
held  to  intend  to  waive,  discharge  and  surrender  the  judgment, 
and  any  lien  under  the  judgment.  But,  if  the  debt  which  he 
proves  is  the  judgment  itself,  he  cannot,  under  §  21,  be  said,  in 
any  proper  sense,  to  dischari.e  or  surrender  the  judgment,  un- 
less the  proof  shows  an  intention  to  do  so,  which  the  proof  in 
this  case  does  not.  Section  21  says,  that,  when  a  creditor  proves 
his  debt,  all  "  unsatisfied  judgments  already  obtained  thereon 
shall  be  deemed  to  be  discharged  and  surrendered  thereby." 
When  the  del)t  proved  is  the  judgment,  it  is  not  proper  to  say 
that  the  judgment  is  obtained  on  the  judgment.  In  the  pre- 
sent case,  there  was  no  concealment  in  the  proof  of  debt  and  no 
failure  to  state  the  full  particulars  of  the  judgments.  The  par- 
ticulars of  the  debts  on  which  the  judgments  were  recovered 
were  not  stated.  It  appears  that  the  claim  was  not  voted  upon 
at  the  meeting  at  which  it  was  presented,  and  that  it  was  ob- 
jected to  on  the  ground  that  it  was  secured.  Nothing  was  ever 
done  under  it  except  to  present  it  to  the  register  and  have  it 
received  by  and  filed  with  him.  The  proof  of  debt  evinces  no 
intention  to  receive  a  dividend  on  the  entire  claim  and  still  re- 
tain the  security.  It  disclosed  the  security  by  disclosing  the 
judgments,  and  evinced  no  intenticm  to  release  the  judgments. 
It  merely  put  the  creditors  making  it  in  the  position  of  credi- 
tore  described  in  §  20  of  the  Act,  who  can  be  admitted  to  a 
dividend  only  on  so  much  of  their  debt  as  remains  after  the 
value  of  the  security  is  deducted. 

It  results  that  the  bill  must  be  dismissed,  and  the  surplus 
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luotievs  be  awarded  to  the  defendants,  with  costs  to  the  defeu- 
dants,  to  be  paid  out  of  the  estate  in  bankruptcy. 

For  the  plaintiflF,    T.  M.  Xorth. 

For  the  defendants,  Davies^  Work^  JlcXamee  it  Hilton. 


APRIL,  1878. 

IX   THE   MATTER  OF    MOSES    S.    HERMAN    AND 
SIMOX  M.  IIERMAX,  BAXKRUFTS. 

A  final  order  in  composition  was  made  in  December,  1875.  The  composition 
was  paid.  In  Jannary,  1878,  the  Court  was  applied  to,  by  petition,  to  set 
aside  the  composition,  by  creditors  who  had  received  the  amount  due  by  it, 
on  the  ground  that  the  votes  of  other  creditors  in  favor  of  the  composition 
had  been  purchased  by  the  bankrupt,  by  notes  given  to  them  before  such 
votes  were  given,  which  notes  were  afterwanls  paid,  so  that  they  received 
that  money  in  addition  to  the  amounc  of  the  composition.  It  appearing 
that  the  attorney  who  represented  the  petitioners  in  the  proceedings  for 
composition,  was  in  possession,  before  the  composition  was  confirmed,  of 
facts  sufficient  to  put  him  and  them  then  on  inquiry  as  to  the  matters  now 
alleged,  in  such  wise  that  testimony  might  then  have  been  taken  as  to  such 
matters,  and  that  the  bankrupts  had,  after  carrying  out  the  composition, 
entered  into  a  new  business,  with  a  new  partner,  and  had  incurred  new 
debts,  to  a  large  amount,  on  the  faith  of  the  composition  and  of  its  pay- 
ment,  before  the  proceeding  to  set  aside  the  composition  was  instituted, 
and  that  there  had  been  delay  in  commencing  it  after  an  attorney  had  been 
employed  to  commence  it,  during  which  interval  the  bankrupt  had  con- 
tracted del'ts.  and  no  notice  had,  during  such  interval,  been  served  on  him, 
the  Court  held  that  it  was  too  late  for  the  petitioners  to  raise  the  question 
as  to  the  purchase  of  the  votes,  and  refused  the  application  to  set  aside  the 
composition,  without  examining  that  question. 

Bi^ATCHFOKD,  J.  The  final  order  in  composition  herein 
was  made  on  the  6th  of  December,  1>^T5.  The  terms  of  the 
composition  were  forty  cents  on  the  doUar  in  money,  payable 
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in  three  equal  instalments,  in  three,  six  and  nine  months,  re- 
spectively, from  tlie  date  of  such  final  order,  for  which  endorsed 
notes  were  given.  The  notes  were  given,  and  have  all  of  them 
been  })ai(l,  except  the  notes  for  A.  T.  Stewart  &  ('o.  On  tlie 
2d  of  January,  1S78,  a  copy  of  a  petition  to  this  Court,  made 
by  the  firms  of  Whittemore,  Peet,  Post  &  Co.,  William  Lot- 
timer  &  (V,  Bauendahl  &  Co.,  Lewis,  Brothers  &  Co.,  and 
Low,  Ilarriman  &:  Co.,  was  served  on  the  attorneys  of  record 
for  the  bankrui^t,  with  copies  of  three  affidavits,  and  a  notice 
that  a  motion  would  be  made  thereon  before  this  Court,  on  the 
5th  of  January,  1878,  that  the  prayer  of  such  j^ctition  be 
granted.  The  prayer  is,  that  an  order  be  entered  sotting  such 
composition  aside,  or  granting  a  reference  to  inquire  into  the 
truth  of  the  allegations  contained  in  8U(^h  petition.  The  peti- 
tion sets  forth,  tliat  under  said  comi)osition  the  petitioners  re- 
ceived only  forty  cents  on  the  dollar  of  their  claims  against 
the  bankrupts;  that  they  strenuously  opposed  the  resolution  of 
composition,  and  refused  to  sign  it;  that  their  counsel  at  the 
time,  ilessrs.  Carter  &  Eaton,  tried,  by  every  argument  avail- 
able,  to  persujide  the  register  before  whom  the  proceedings  were 
had  to  grunt  a  ])ostponement  of  .the  final  vote  on  com|)()siti<;n, 
in  order  that  the  bankru[)ts  might  be  more  thoroughly  ques- 
tioned touching  tlieir  j)roperty  ;  but  that  they  were  sti'onuously 
opposed  by  Kaufman  Simon,  wlio  held  a  ])ower  of  attorney  from 
Converse,  Stanton  &  Davis,  and  otliers,  to  the  number  of  eight 
creditors,  and  bv  Scth  13.  Hunt  &  Co.  and  Briirir,  Kntz  &  Co, ; 
that  the  final  vote  on  the  composition  was  taken  under  the  pro- 
test of  the  2>etitioners  ;  tiiat  had  it  not  been  for  the  vote  of 
said  Kaufman  Simon,  the  resolutions  would  not  have  been 
passed,  inasmuch  as  the  requisite  numi)er  of  creditors  required 
by  statute  would  not  have  signed  the  resolution;  that  ti)e 
resolution  would  not  have  been  si":ned  bv  said  Sinum  had  not 
the  bankrupts  paid  him  for  so  doing  ;  that,  within  the  last  week, 
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it  lias  come  to  the  knowledge  of  tlie  petitionei's,  that  the  vote 
of  said  Kaufman  Simon,  and  that  of  Seth  B.  Hunt  &  Co., 
was  purchased  by  the  bankrupts,  and  that  the  composition  was 
a  fraud  upon  the  petitionei's ;  that  even  without  the  vote  of 
Seth  B.  Hunt  &  Co.,  the  composition  could  not  have  passed, 
inasmuch  as  the  creditor  signing  the  resolution  would  not 
have  represented  the  statutory  amount  I'eqnired  ;  that  the 
petitionee  were  morally  certain  that  the  proceedings  were 
fraudulent,  and  that  the  bankrupts  could  have  paid  much  more 
than  they  did  in  composition,  and  that  the  composition  was  not 
for  the  best  interests  of  all  concerned,  at  the  time  of  the  pas- 
sage of  the  resolution,  but  that  all  thorough  investigation  of 
the  matter  was  arbitrarily  suppressed  in  the  manner  befoi*e  de- 
tailed ;  that  the  petitioners,  immediately  on  being  apprised  of 
the  facts  set  forth  in  the  affidavits  annexed  to  the  petition, 
took  steps  to  investigate  the  circumstances  as  to  which  they 
were  informed  ;  that  the  investigation  of  the  affaiis  of  the 
bankrupts'  lirm,  even  at  the  time  of  the  passage  of  the  com- 
position, showed  that  they  had  not  accounted  for  a  large 
amount  of  goods  in  their  list  of  assets,  but  it  has  been  only 
within  the  last  few  weeks  that  the  petitioners  have  received 
any  information  touching  the  disposition  of  such  goods,  suffi- 
ciently definite  to  present  to  the  Court ;  that  they  have  used 
the  utmost  diligence  in  presenting  said  facts  as  soon  as  they 
became  possessed  of  them ;  and  that  the  bankrupts'  firm,  after 
the  composition,  started  in  business  again,  with  an  immense 
stock  of  goods,  and*  are  now  abundantly  able,  as  the  petition- 
ei-s  believe,  to  pay  their  creditors  in  full.  The  petition  is  signed 
by  a  member  of  each  of  the  petitioners'  firms,  and  is  verified 
on  the  27th  of  December,  1877,  the  signature  and  verification 

• 

on  the  part  of  Low,  Ilarriman  &  Co.  being  made  with  the  state- 
ment that  they,  by  their  attorney,  voted  for  the  composition, 
and  did  not  oppose  it,  but  that  they  would  not  have  signed  it 
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had  the  circumstances  set  forth  in  the  petition  been  brought  to 
tljeir  attention. 

The  petition  and  affidavits  were  presented  to  the  Court  in 
accordance  with  the  notice  of  motion,  and  the  bankrupts  ap- 
peared and  filed  an  answer  to  the  petition  and  an  affidavit,  and, 
under  an  order  of  reference,  proofs  have  been  taken  as  to  the 
matters  in  issue,  on  notice  to  the  attorneys  for  the  bankrupts, 
and  to  all  the  creditors  named  in  the  statement  of  debts  filed 
by  the  bankrupts  in  the  composition  proceedings. 

It  appears  by  the  composition  proceedings,  that  Mr.  S.  B. 
Eaton,  of  the  firm  of  Carter  &  Eaton,  represented  in  those 
proceedings  the  four  of  the  petitioners'  firms  which  did  not 
vote  for  the  composition.  The  answer  sets  forth,  that  Carter  & 
Eaton  examined  the  bankrupts  at  full  length,  and  were  not 
obstructed  in  such  investigation  ;  that  the  vote  was  taken  only 
after  Carter  &  Eaton  had  stated  that  they  desired  to  make  no 
further  inquiries  ;  and  that  such  examination  was  not  opposed 
by  Kaufman  Simon,  or  any  one  of  the  creditors  of  the  bank- 
rupts. The  answer  denies  the  payment  by  the  bankrupts  to 
Simon,  or  any  one  else,  of  any  money  as  an  inducement  to 
vote  for  the  resolutions  of  composition,  or  to  assent  to  their 
passage.  It  denies  that  the  composition  was  fraudulently  pro- 
cured to  be  passed,  or  that  any  vote  was  purchased.  It  avers 
that  the  amount  of  the  compromise  was  fixed  and  recommended 
by  a  committee  of  creditor,  of  which  Mr.  Low,  of  Low,  Ilar- 
riman  &  Co.,  was  one,  and  after  a  thorough  examination  into 
the  affairs,  books  and  assets  of  the  bankrupts.  It  denies  that 
there  was  any  concealment  of  goods,  and  avers  that  the  assets 
with  which  the  bankrupts  started  in  business  again  were  those 
set  forth  in  the  statement,  or  the  proceeds  thereof,  and  none 
other,  together  with  the  capital  supplied  by  a  new  partner,  and 
money  subsequently  borrowed.  It  alleges,  that  the  final  order 
was  entered  more  than  two  years  ago ;  that,  shortly  after  the 
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passai^e  and  recording  of  the  resolutions,  the  bankrupts  cii- 
ffaijed  in  a  new  and  different  business  from  that  theretofore 
conducted  by  them  ;  that  they  paid  the  composition  promptly, 
according  to  its  terms  ;  that,  since  then,  they  liave  created  a 
large  amount  of  new  debts  and  new  assets,  obtained  and  in- 
curred on  the  faitli  of  such  final  order  and  such  compromise ; 
and  that  not  only  will  said  new  claims  and  assets  be  greatly 
prejudiced  by  this  proceeding,  but  the  credit  of  the  bankrupts 
will  be  greatly  impaired  thereby. 

The  record  of  the  composition  proceedings  shows  that  the 
first  meetintj:  c»f  creditors  was  held  on  Saturday,  the  13th  of 
November,  1875 ;  that  Mr.  S.  B.  Eaton  appeared  for  ten  cred- 
itors (including  all  of  the  present  petitioners  except  Low,  Ilar- 
riman  tt  Co.);  that  an  adjcmrnment  was  had  to  the  15th  of 
November,  to  allow  Mr.  Eaton  to  make  inquiries  of  the  bank- 
rupts ;  that  Mr.  Eaton,  on  the  15th,  examined  Moses  S.  Her- 
man on  oath,  who,  at  the  conclusion  of  his  examination  signed 
his  de])osition  ;  that  Mr.  Eaton  then  asked  an  adjournment  for 
two  days  for  the  purpose  of  applying  for  an  order  for  the  ex- 
amination of  Ml*.  Field  (the  book-keeper  of  the  bankrupts), 
and  of  Mr.  Simon;  that  the  register  held  that  a  sufticient 
reason  for  the  adjournment  was  not  shown  and  refused  it ;  that 
the  vote  was  then  taken;  that  the  composition  was  passed  and 
confirmed  by  the  requisite  number  and  amount  of  creditors; 
that  the  papers  were  presented  to  the  Court  and  an  order  en- 
tered on  the  20r.h  of  November,  for  a  second  meeting  of  cj*edi- 
tors ;  and  that  the  second  meeting  was  appointed  for,  and  held 
on  the  20th  of  November.  The  tiles  of  the  Court  show,  also, 
that  on  the  SOth  of  November,  Mr.  Eaton,  as  solicitor  and 
attornev  in  fact  for  the  creditors  for  whom  he  was  acting;  (and 
which  number  included  all  of  the  present  petititmers  except 
Low,  Ilarriman  &  Co.)^  presented  to  this  Court  a  petition  set- 
ting  forth   that   he  represented  claims  amounting   to  about 
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§35,000;  that  the  total  debts  of  the  bankrupts  were  $199,- 
681.06;  tliat  the  clients  of  Mr.  Eaton  were  opposed  to  the 
composition  ;  that  the  first  meeting  for  composition  was  held 
on  the  13th  and  adj(Mirned  to  the  15th,  when  it  was  closed 
after  lasting  from  10  o'clock,  a.m.,  to  6  p.m.  ;  that  Mr.  Eaton 
was  present  at  such  meeting  representing  creditors  as  aforesaid, 
and  opposed  the  composition  ;  that,  when  Moses  S.  Ilerman  tlie 
senior  partner  6f  the  bankrupts  was  under  examination,  Mr. 
Eaton  asked  of  him  the  following  questions  and  obtained  the 
following  answers :  '*  Q.  When  did  your  firm  take  stock  since 
December  last?  A.  Xot  at  all,  tlie  stock  was  taken  bv  the  c<»m- 
mittee.  Q.  What  was  the  result  of  that  stock-taking,  as  show- 
ing your  surplus  or  your  deficit  ?  A.  I  have  to  refer  to  the 
expert  who  examined  our  books.  Q.  He  made  an  examination 
after  your  failure?  A.  He  did.  Q.  Please  give  his  name? 
A.  Mr.  Albert  O.  Field  ;  "  that  on  the  same  examination  of  the 
bankrupt,  the  following  testimony  appeared  of  record,  being 
questions  asked  by  Mr.  Eaton  and  answers  made  by  the  said 
bankrupt:  "  Q.  Have  you  the  statement  of  the  committee  who 
examined  your  affairs  after  you  became  bankrupt  ?  A.  I  have 
not.  Q.  Who  has  it?  A.  I  don't  know.  Q.  Was  Mr.  Field 
the  expert  who  went  through  your  books  on  that  occasion  ? 
A.  Yes,  sir ; "  that  the  bcK)ks  of  the  bankrupts  showed  that  their 
surplus  in  business  on  the  31st  of  December,  1874,  was  $12,- 
930.52;  that  they  had  now  failed  for  $200,000  and  offered  to 
pay  only  forty  cents  on  the  dollar  and  on  long  time ;  that,  when 
Mr.  Eaton  asked  the  bankrupt  the  questions  above  given,  he 
believed  he  could  obtain  from  the  said  bankrupt,  facts  showing  a 
fraudulent  concealment  and  a  fraudulent  disposition  of  his 
property ;  that  at  the  close  of  said  examination,  Mr.  Eaton 
asked  for  an  adjournment  for  forty -eight  hours  to  enable  him 
to  apply  to  the  Court  for  an  order  to  examine  Mr.  Albert  (). 
Field,  above  named  ;  that  this  application  was  refused  by  the 
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register,  and  the  vote  on  the  resohition  was  taken  immediately 
afterwards  and  the  first  meeting  ended  ;  that  a  committee  of 
creditors  was  appointed  to  examine  into  the  affairs  of  the  bank- 
rnpts  immediately  after  their  failure;  that  Kaufman  Simon 
was  secretary  of  that  committee ;  that  Mr.  Eaton  was  informed 
and  believed  that  said  Simon  made  a  careful  examination  into 
the  affairs  of  the  bankrupts  and  publicly  stated  to  many  of  tlie 
creditors  of  said  bankrupts  that  the  proposed  comj)osition  of 
forty  cents  on  the  dollar  was  less  in  amount  than  said  bankrupts 
should  pay  and  said  creditors  should  accept ;  that  Mr.  Eaton  was 
further  infonned  and  believed  that  said  Simon  was  thoroughly 
acquainted  with  the  secrets  of  the  business  .of  the  bankrupts' 
firm,  and  was  conversant  with  such  taking  of  stock,  and  with  the 
report  of  such  committee ;  that  at  the  close  of  the  examination  of 
said  bankrupt,  when  Mr.  Eaton  asked  for  such  adjournment  of 
two  days,  he  stated  that  he  wished  to  apply  for  an  order  of  the 
Court  to  examine  Kaufman  Simon  as  m'cU  as  said  Field,  but 
the  register  declined  to  grant  the  adjournment  and  immedi- 
ately took  the  vote  on  the  composition  resolution  and  adjourned 
the  meeting;  that  Mr.  Eaton  voted  against  said  resolutions; 
that  important  facts  showing  the  frauds  perpetrated  by  the 
bankrupts,  and  showing  that  the  composition  offered  was  less 
than  it  should  be,  and  was,  therefore,  iiot  for  the  best  interest  of 
the  creditors,  could  be  elicited  by  the  examination  of  said  Simon 
and  said  Field ;  and  that  Mr.  Eaton  wished  to  use  such  facts 
before  this  Court  against  the  composition  when  the  report  of 
the  second  meeting  should  be  filed.  The  petition  prayed  for 
an  order  for  the  examination  of  said  Field  and  said  Simon  at 
the  second  meeting  for  composition.  On  that  petition  an  order 
was  made  by  the  Court  on  the  26th  of  November,  that  Albert 
O.  Field  and  Kaufman  Simon  be  examined  in  this  matter  at 
the  second  meeting  for  composition,  and  that  a  copy  of  such 
order  be  served  on  said  Field  and  said  Simon  directing  their 
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attendance  at  said  second  meeting  for  the  purpose  of  said 
examination.  The  record  of  the  proceedings  on  the  second 
meeting  shows  that  both  of  the  bankrupts  attended  it  in  person  ; 
that  the  creditors  represented  by  Mr.  Field  were  present  by 
Mr.  Field  ;  that  no  other  creditor  attended  ;  that  no  objection 
was  made  that  the  composition  resolution  had  not  been  passed 
in  the  manner  directed  by  the  statute:  that  the  resolution  had 
been  confirmed  by  the  requisite  signatures,  being  sixty-nine  out 
of  ninety-four  creditora  exceeding  $50,  and  $142,136.28  of 
indebtedness  out  of  $199,681.06 ;  and  that  it  w^as  agreed  by  the 
creditors  of  the  bankrupts  represented  at  said  second  meeting, 
that  it  was  for  the  best  interest  of  all  concerned  that  the  com- 
position resolution  should  be  recorded  and  that  the  statement 
of  assets  and  debts  should  be  filed. 

On  the  pixjofs  there  is  no  evidence  to  support  the  charge 
of  a  concealment  of  goods,  and  the  case  is  presented  to  the 
Court  on  the  question  of  the  purchase  of  the  votes  cast  by 
Kaufman  Simon,  which  were  ten  in  number  and  included  that 
of  Seth  B.  Hunt  &  Co.  It  is  quite  apparent,  from  the  proofs, 
that  it  was  for  the  best  interest  of  the  creditors  to  take  the 
composititm  offered. 

On  the  question  of  the  purchase  of  votes  the  position  is 
taken  on  the  part  of  the  bankrupts,  that,  no  matter  what  the 
conclusion  may  be  on  that  subject,  on  the  evidence,  it  is  too 
late  for  the  creditors  who  present  this  petition  to  raise  that 
question  now. 

It  appears  from  tlie  testimony  of  Mr.  Stiastney,  one  of  the 

firm  of  Bauendahl  ife  Co.,  that  Messre.  Carter  &  Eaton  reported 

to  Bauendahl  &c  Co.  at  the  time  of  the  composition  meeting, 

"  that  there  were  certain  creditoi*s  who  had  been  bought,  and 

without  them  the  composition  would  not  have  been  carried," 

although  the  names  and  number  of  the  creditors  were  not 

stated ;  and  that,  on  the  27th  of  November,  1877,  Bauendahl  & 
29 
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Co.  made  a  pay  merit  of  money  to  the  attorney  for  the  petitioners 
towards  his  compensation  in  the  present  proceeding  and  with  a 
view  to  have  it  brought. 

It  appears  from  the  testimony  of  Mr.  Eaton,  that  he  did  not 
attend  the  second  meeting  because  of  his  belief  "  that  it  was 
impossible  to  defeat  the  composition,  for  the  reason  that  the 
bankrupts,  or  their  friends,  would  buy  themselves  through." 
He  says:  "  The  circumstances  under  which  Brigg,  Entz  &  Co. 
and  Seth  B,  Hunt  &  Co.  and  some  other  firm  whose  name  I  do 
not  now  recall,  changed  their  decision  from  one  against  the 
composition  to  one  in  favor  of  the  composition  impressed  me 
with  a  feeling  that  the  composition  was  being  carried  through 
by  corrupt  means.  The  vote  on  the  statutory  amount  was  ex- 
ceedingly close,  and  during  the  first  meeting  there  was  a  con- 
tinual running  in  and  running  out  on  the  part  of  the  attorneys 
and  friends  of  the  bankrupts,  followed  by  revocations,  or  cer- 
tainly by  a  revocation,  by  means  of  which,  as  I  recollect,  the 
vote  was  changed  from  one  fatal  to  the  composition  to  one  in 
favor  of  it."  He  further  says,  that  his  impression  was  that 
something  corrupt  was  being  done  in  the  way  of  the  purchase 
of  votes;  that  he  considered  it  would  be  impossible  to  get  at 
the  bottom  facts;  that,  if  there  was  any  corruption,  he  consid- 
ered that  the  attorneys  in  charge  of  the  bankrupts'  case  would 
so  manasre  the  matter  as.  to  evade  detection  ;  and  that  that  was 
his  impression  at  the  first  meeting.  Then  occure  the  following 
testimony:  "Q.  You  knew,  Mr.  Eaton,  what  creditoi-s  there 
were  who  had  changed  their  powere,  didn't  you  ?  You  knew 
that  at  the  first  meeting?  A.  I  knew  some.  Q.  You  were 
present  at  the  vote,  were  you  not  ?  A.  I  think  1  was.  Q.  Why 
didn't  you  individually  examine  those  creditore  who  you  be- 
lieved had  been  purchased  by  corrupt  means,  between  the  firet 
and  second  meetings?  A.  My  fii-st  reason  was  that  one  of  the 
parties,  for  instance,  Brigg,  Entz  &  Co.,  had  been  my  clients, 
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and,  if  they  cliose  to  sell  me  out,  I  did  not  choose  to  piireue 
them  for  it.  Beyond  that,  it  is  a  species  of  practice  for  which 
I  liave  no  fondness,  and  my  clients  not  being  particularly  de- 
sirous that  I  should  do  it,  I  did  not  do  it.  Beyond  that,  I  con- 
sidered it  substantially  a  hopeless  case,  as  I  had  no  doubt,  in 
my  own  mind,  that  whatever  was  done  was  done  in  such  a  way 
as  to  avoid  illegality  or,  certainly,  discovery.  Q.  How  do  you 
know  that  your  clients  were  not  desirous  that  you  should  follow 
this  matter  out?  A.  I  am  not  certain  whether  we  called  a 
meeting  for  that  or  not.  Q.  Give  your  best  recollection,  Mr. 
Eaton  ?  A.  Pei'haps  my  best  answer  is  that  if  they  had  been 
desirous  1  certainly  should  have  done  so.  Q  You  have  stated 
that  they  were  not  desirous.  Is  there  any  fact  in  your  recollec- 
tion that  they  were  not  desirous  that  you  should  prosecute  the 
matter  any  further?  A.  Perhaps  a  better  expression  would  be, 
that  they  manifested  no  desire,  although  I  fail  to  recall  the  cir- 
cumstance. Q.  Did  you  state  to  your  clientaj'our  impression  as  to 
the  manner  in  which  you  thought  this  composition  had  passed? 
A.  I  do  not  remember.  Q.  Did  you  make  any  statement  to  your 
clients  as  to  the  result  of  these  proceedings  at  the  time  ?  A.  I  do 
not  remember.  Q.  What  is  your  recollection  about  it  ?  Have 
you  any  recollection  on  the  subject?  A.  I  have  a  very  faint  recol- 
lection. Q.  Give  us  the  faint  recollection,  if  that  is  the  best 
you  have.  A.  It  is  that  I  called  upon  certain  ones  of  my 
clients.  Q.  Name  them,  if  you  can.  A.  Whittemore,  Peet, 
Post  &  Co.,  but  I  do  not  even  remember  who  it  was  that  I  saw 
there.  My  impression  is  that  they  were  very  conspicuous  in 
opposing  the  composition.  Whether  I  actually  called  upon 
them  or  not  I  am  not  certain  about.  Q.  Is  that  all  the  answer? 
A.  That  is  all.  Q.  Then,  may  I  understand  from  you  that  you 
made  no  efforts  whatever  from  the  date  of  the  first  meeting, 
from  the  close  of  the  fii*st  meeting,  up  to  the  time  that  the  reso- 
lutions were  confirmed,  to  examine  any  party  in  reference  to 
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the  manner  and  the  reasons  of  their  voting,  or  of  changing 
their  power,  or  of  revoking  the  power  originally  given  to  j'ou 
or  your  firm  ?  A.  Such  is  ray  impression.  Q.  And  subsequent 
to  the  confirmation  of  the  resolutions  down  to  the  present  time, 
what  efforts  have  you  made  to  discover  the  alleged  fraud? 
A.  None  whatever." 

Mr.  Whittemore,  one  of  the  firm  of  Whittemoi-e,  Peet, 
Post  &  Co.,  testifies  that  he  was  informed,  at  the  time  of  the' 
composition,  of  the  suspicions  that  were  entertained  by  Mr. 
Eaton  as  to  the  manner  in  which  the  composition  was  passed; 
that  the  information  was  tliat  there  were  parties  that  opposed 
the  composition,  and  that  at  last  they  came  in  and  voted  for  it ; 
that  his  impression  was  that  those  parties  had  been  bought  off; 
that  the  general  feeling  was  that  money  had  been  paid  to  pur- 
chase those  votes ;  and  that  at  the  time  he  did  not  hear  any 
mention  of  the  names  of  the  parties  who  had  changed  their 
votes,  but  he  supposed  there  were  parties  who  had  been  bought 
off  and  had  been  paid  more. 

It  appears,  f I'om  the  proofs,  that,  after  the  composition  had 
been  carried  out,  the  bankrupts  engaged  in  a  new  business,  with 
an  additional  partner,  and  obtained  new  assets  and  incurred 
new  debts ;  that  one  of  the!  bankrupts  borrowed  $25,000,  which 
he  still  owes,  and  tliat  such  money  was  borrowed  and  lent  on 
the  faith  of  the  fact  of  the  compromise,  and  with  a  view  to  its 
employment  in  the  new  business ;  that  the  new  partner  put  in 
money  as  capital ;  that  the  cx)mposition  notes  were  })aid  out  of 
tlie  proceeds  of  the  assets  of  the  old  firm  ;  that,  during  the  one 
month  which  elapsed  between  the  time  the  attorney  who  con- 
ducts the  present  proceedings  was  employed  to  do  so,  and  the 
time  the  bankrupts  were  first  notified  of  these  proceedings,  they 
purchased  between  $10,000  and  $15,000  worth  of  goods,  and 
borrowed  about  $10,000  in  money;  that  about  $20,000  of  that 
is  still  unpaid ;  and  that  the  new  indebtedness  of  the  bank- 
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rnpts,  individual!}'  and  as  a  firm,  existing  at  the  time  these  pro- 
ceedings to  set  aside  the  composition  were  instituted,  was 
$100,000  and  over,  incurred  on  the  faith  of  the  composition 
and  of  its  payment. 

In  view  of  the  foregoing  facts,  this  is  not  a  case  "Where  it 
would  be  proper  to  exercise  the  discretion  of  the  Court  to  set 
aside  this  composition.  The  facts  which  were  before  Mr.  Eaton 
at  the  time,  coupled  with  his  suspicion  that  those  facts  indicated 
that  money  was  being  paid  to  purchase  votes,  were  sufficient  to 
put  him  and  the  creditoi-s  whom  he  represented,  on  further  in- 
quiry. The  creditors  whose  votes  it  was  seen  were  changed, 
and  the  attorneys  who  cast  such  votes,  might  have  been  exam- 
ined. Mr.  Simon  is  the  witness  whose  testimony  is  mainly 
relied  on  as  showing  the  purchase  of  his  votes  by  money  paid 
to  him,  and  it  is  claimed  that  the  testimony  shows,  that,  before 
the  vote  on  the  composition  was  taken,  Simon  received  notes, 
as  a  consideration  that  he  should  vote  in  favor  of  the  composi- 
tion, for  the  creditors  whom  he  represented,  which  notes  were 
afterwards  paid  ;  that,  before  receiving  the  notes,  he  had  refused 
to  vote  for  the  composition  ;  and  that,  after  he  received  them, 
and  because  he  had  received  them,  he  voted  in  favor  of  the 
composition,  on  behalf  of  all  of  his  constituents.  Mr.  Eaton 
obtained  a  special  order  for  the  examination  of  Mr.  Simon,  but 
made  no  use  of  it.  It  must  be  presumed,  that,  if  Mr.  Simon 
had  been  examined  at  the  second  meeting  of  creditors,  as  to  the 
matters  which  had  excited  tlie  attention  of  Mr.  Eaton,  the  mat- 
ters now  disclosed  by  Mr.  Simon  would  then  have  been  dis- 
closed, as  to  the  giving  of  the  notes,  as  they  are  claimed  to  have 
been  given  before  the  first  meeting  in  composition  was  held. 
If  the  examination  had  been  had,  and  what  is  claimed  now  to 
bo  proved  had  not  been  disclosed,  all  would  have  been  done 
that  could  then  have  been  done,  and  the  creditors  who  opposed 
the  composition  would  stand  differently.     Under  the  above  cir- 
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cumstances  the  opposing  creditoi-s  accepted  the  composition 
payments.  In  view  of  the  above  facts,  and  of  the  further  de- 
lay of  a  month  after  an  attorney  was  employed  for  the  present 
proceedings,  without  any  notice  being  promptly  served  on  the 
bankrupt,  and  of  the  great  injustice  which  would  result  to  the 
new  creditors  of  the  bankrupts,  it  would  not  be  an  exercise  of 
sound  discretion  to  disturb  this  compromise.  In  Admiralty, 
where  a  lien  is  to  be  enforced,  to  the  detriment  of  a  purchaser 
for  value,  without  notice  of  the  lien,  the  defence  of  laches  is 
held  valid  under  a  shorter  time  and  on  a  more  rigid  scrutiny  of 
the  circumstances  of  the  delay,  than  when  the  claimant  was  the 
owner  at  the  time  the  lien  accrued.  {The  Key  City^  14  Wallace, 
653).  This  principle  is  applicable  to  cases  like  the  present. 
The  present  assets  of  these  bankrupts  are  free  from  the  debts 
embraced  in  the  composition.  To  reinstate  those  debts  as 
against  those  assets  is  substantially  to  enforce  a  lien  against 
them,  to  the  detriment  of  the  new  creditors,  who  occupy  the 
position  of  purchasers  for  value  without  notice.  In  bankruptcy 
proceedings,  both  in  England  and  in  the  United  States,  where 
the  question  is  one  of  the  exercise  of  discretion,  laches  of  the 
kind  existing  in  this  case,  especially  when  coupled  with  injury 
to  innocent  parties,  is  a  circumstance  always  of  controlling 
weight.  (Ex  parte  Banfield^  Law  Rep.,  1  Ch.  App.,  154 ;  Ex 
parte  Davia^  Law  Rep.,  2  Ch.  App.,  363 ;  Ex  parte  Saving  Law 
Rep.,  1  Ch.  App.,  616 ;  Ex  parte  Williams^  Law  Rep.,  10  Eq., 
57 ;  In  re  Sullivan,  36  Law  Journal,  new  series,  part  1,  Bkcy., 
1).  In  In  re  Thomas  (11  Nat.  Bkcy.  Reg.,  330)  the  principle 
was  applied  to  a  petition  to  set  aside  an  adjudication  for  fraud. 
In  In  re  Murray  (14  Blatchf.  C.  C.  R.,  43),  in  the  Circuit 
Court  for  this  District,  it  was  applied  to  a  petition  for  the  review 
of  an  order  granting  a  discharge.  There  had  been  a  delay  of 
nearly  five  months  in  taking  proceedings  for  such  review,  and 
in  the  meantime  the  bankrupts  had,  with  the  assistance  of  their 


APRIL,  1878."  449 


In  the  matter  of  John  F.  Henry,  Corran  and  Company,  Bankrupta. 


friends,  engaged  again  in  business-  The  Court  held  that  the 
delay  was  unreasonable,  and  added,  that  "  to  revoke  the  dis- 
charge which  was  granted  to  them  in  the  regular  course  of  the 
administration  of  the  bankrupt  law,  would  involve  in  misfor- 
tune not  only  themselves,  but  othere,  who,  relying  on  their  dis- 
charge, have  aided  them  or  entered  into  new  business  relations 
witli  them.  (See,  also,  In  re  Ewing,  17  Nat.  Bkcy.  Reg.,  109). 
For  the  foregoing  reasons  the  application  to  set  aside  the 
composition  is  refused,  with  costs  to  be  paid  by  the  petitioners. 

For  the  petitioners,  Sedgwick  (&  Curtis, 
For  the  bankrupts,  A,  Blumensteih 


APRIL,  1878. 

IN  THE  MATTER  OF  JOHN   F.  HENRY,  CURRAN 

AND  COMPANY,  BANKRUPTS. 

Composition. — Second  Meeting. — Eeoulabitt. — Failure  op  Partner 

TO  Sign  Petition. — Effect  of  Mistake. 

Where  objection  was  made  to  the  regrularitj  of  composition  proceedings  in  the 
case  of  a  bankrupt  firm,  because  by  mistake  the  member  who  was  consid- 
ered to  be  a  special  partner  took  no  part  in  the  proceedings,  nor  even  signed 
the  petition  for  composition,  because  liabilities  alleged  to  be  fictitious  were 
included  in  the  schedules — one  being  the  amount  put  in  by  said  special 
partner,  and  others  notes  of  the  firm  held  by  parties  who  on  other  accounts 
were  indebted  to  the  firm — and  because  the  composition  did  not  provide 
how  and  when  the  bankrupts  should  be  re-invested  with  their  property 
when  the  composition  was  fulfilled  : 

Heldy  That  none  of  these  irregularities,  being  the  effects  of  mistake  and  not 
of  fraud,  would  be  considered  fatal  to  the  validity  of  the  proceedings ;  but 
that,  the  special  partner  being  in  fact  a  general  partner,  and  not  entitled  to 
vote  as  a  creditor,  it  must  appear  that  the  requisite  number  had  signed  the 
composition  without  counting  him. 

Refusal  or  neglect  to  sign  a  petition  for  a  oomposition  by  one  of  the  partners, 
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mleM  fouidnleDt,  will  not  render  the  piooeedin^  inTalid  as  against  tbe  oth- 
er partnen,  thoagh  it  maj  well  depnTe  the  one  who  faiU  to  sgn  of  all 
hencflt  of  it. 

CfioATE,  J.  This  is  a  motion  for  an  order  calling  the  sec- 
ond meeting  in  c^>iiipa3ition.  Several  objections  are  made  by 
opposinoj  creditors.  Henry,  Curran,  and  Bo  wen  filed  their  peti- 
tion as  i>artner8  nnder  the  firm-name  of  John  F.  Henry,  Cnrran 
&  Co.,  and  were  adjndicated  bankrupts  Febrnary  12thy  1878. 
Cliarles  A.  Gillis,  then  supposed  to  be  a  special  partner  in  the 
firm,  was  in  fact  a  general  partner,  not  having  complied  with 
the  statute  requiring  the  special  partner^s  capital  to  be  paid  in, 
in  cash.  Proceedings  for  composition  were  commenced  Februa- 
ry 18th,  1878,  and  the  notice  for  the  first  meeting  of  creditors  to 
consider  the  composition  was  made  returnable  March  25th,  1878. 
That  meeting  was  held,  and  the  composition  was  proposed  to 
the  creditors  by  the  original  petitioners,  Henry,  Curran,  and 
Bowen,  and  signed  by  them.  They  attended  and  were  exam- 
ined, and  the  composition  was  approved  by  a  large  majority  of 
the  creditors.  The  objections  now  made  to  the  regularity  of 
the  proceedings  are  as  follows : 

1.  It  is  objected  that  the  proceedings  are  void  and  with- 
out jurisdiction,  because  Gillis,  a  member  of  the  firm,  did  not 
join  therein  and  did  not  attend  the  meeting,  nor  sign  the  prop- 
osition of  composition.  It  seems  clear,  however,  that  composi- 
tion proceedings  may  take  place  in  any  pending  case  of  bank- 
ruptci/.  (Rev.  St.,  §  5103).  It  is  also  clear  that  in  case  of  a 
partnership  the  petition  may  be  filed  by  one  or  more  of  a  firm. 
(§  5121).  There  can  be  no  doubt  that  upon  the  filing  of  such 
a  petition  there  is  a  ^^pen/Jinff  case  "  in  bankruptcy.  The  fact, 
therefore,  that  Gillis  did  not  join  in  the  original  petition  or  in 
the  composition  proceedings,  does  not  prevent  the  Court  from 
getting  jurisdiction  as  to  the  other  partners.  If  by  mistake  one 
of  the  partners  fails  to  join  in  the  petition,  or  tho^e  who  do 
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join  in  the  petition  make  a  mistake  in  describing  the  partner- 
ship as  composed  of  three  partners  instead  of  four,  as  is  the 
fact  in  this  case,  there  seems  tio  gvX)d  reason  why  this  mistake 
should  not  be  remedied  by  amendment.  An  amendment  has 
been  allowed  to  bring  in  as  petitioner  a  copartner,  although 
the  original  petition  was  filed  by  a  single  petitioner  and  was  not 
based  upon  any  allegations  of  partnership  at  all.  {In  re  Little^  1 
N.  B.  R.,  34:1.)  Whetlier  there  is  an  amendment  or  not,  it  is  not 
perceived  why  the  proceeding  cannot  go  on  for  the  benefit  of 
those  partners  who  do  join  in  the  petition,  nor  why  the  credit- 
ors should  not  have  the  benefit  of  a  composition  offered  by 
those  partners,  especially  where,  as  in  this  case,  the  partner 
left  out  is  not  vested  with  any  control  or  possession  of  the 
partnership,  he  being  a  general  partner  so  far  as  liabilities  are 
concerned  (1  Rev.  St.  N.  Y.,  764),  but  still,  by  the  terms  of  the 
copartnership,  having  no  interest  in  the  assets  except  to  be  re- 
paid his  special  capital  on  the  liquidation.  The  right  of  the 
creditors  as  against  him,  if  he  is  not  brought  in,  seems  not  to 
be  impaired.  If  the  ground  taken  by  the  opposing  creditors 
in  this  case  is  sound,  one  partner,  by  refusing  to  join  in  the 
proceeding  or  to  sign  the  composition  or  to  attend  and  be  ex- 
amined, can  entirely  prevent  his"  copartners  and  the  creditors 
of  the  firm  from  receiving  the  relief  which  the  composition 
proceedings  are  designed  to  give  in  all  cases.  This  cannot  bo 
the  intent  of  the  law.  A  refusal  to  join,  to  attend,  to  sign,  or 
to  be  examined,  may  well  deprive  the  one  refusing  of  all 
benefit  of  the  composition,  but  unless  the  refusal  or  neglect  to 
join  is  the  result  of  some  fraud  on  the  part  of  those  partners 
who  do  carry  on  the  proceedings,  it  is  no  reason  for  avoiding 
those  proceedings  as  to  them,  and  their  signing  the  composi- 
tion and  attending  the  meeting  and  submitting  to  the  examina- 
tion is  a  substantial  compliance  with  the  requirement  of  the 
statute  that  the  debtor  mttst  sign,  must  attend,  etc.     For  the 
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purpose  of  those  proceedings  they  are  the  debtors.  The  con- 
cealment of  the  fact  that  there  was  another  partner,  not  made 
a  party  to  the  composition,  might  b^  a  good  ground  for  setting 
aside  a  composition  or  opening  the  proceedings  and  allowing 
creditors  to  change  their  votes,  but  here  there  was  no  conceal- 
ment. It  was  originally  a  case  of  ignorance,  not  of  conceal- 
ment— a  case  of  mistake  and  not  of  fraud — ^and  at  the  first 
meeting,  and  before  the  creditors  voted,  all  the  facts  relative 
to  Gillis's  connection  with  the  firm  were  disclosed. 

In  the  present  case,  however,  au  amendment  has  been  al- 
lowed, making  Gillis  a  party  to  those  proceedings.  On  the 
4th  jof  April  a  new  petition  was  filed  by  all  the  partners,  in- 
cluding Gillis,  reciting  the  former  mistake  and  pi'oceediug, 
and  on  that  petition  they  have  all  been  adjudicated  bankrupt. 
What  the  efi^ect  of  this  amendment  is  on  Gillis's  rights  under 
tlie  composition  is  not  in  question  now.  The  question  is,  are 
these  proceedings  fatally  irregular  and  void  as  to  any  of  the 
partners.  It  is  obvious  that  they  are  not.  The  case  of  In,  re 
Plutnb  (17  N.B.R.  76)  has  no  application,  because  in  that  case 
there  was  no  adjudication  or  intent  to  adjudicate  the  bank- 
ruptcy of  the  firm  in  question,  but  there  was  an  adjudication 
of  one  member  of  a  firm  individually,  and  an  adjudication  of 
the  other  members  of  the  firm  as  copartners  composing  a  dis- 
tinct firm  of  which  the  person  adjudicated  individually  was 
not  a  member.  It  was  held  that  these  two  adjudications  did 
not  in  eflFect  constitute  the  adjudication  of  the  other  firm  of 
which  all  the  parties  were  merabei-s,  and  gave  the  Court  no 
jurisdiction  over  the  estate  of  such  other  firm.  In  the  present 
case  the  firm  of  J.  F.  Henry,  Curran  &  Co.  was  the  same  firm 
whose  adjudication  was  sought  in  the  original  petition.  In  re 
Plumb  was  not  a  case  of  a  defective  petition  and  an  amend- 
ment of  it.     {Ante^  p.  279). 

2.  It  is  also  objected  that  the  pi-oceedings  are  void  for 
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fraud  ill  including  fictitious  liabilities  in* the  schedules.  This 
is  a  question  that  will  be  more  properly  di8j)08ed  of  after  the 
second  meeting.  Most  of  the  alleged  frauds,  however,  are 
obviously  not  frauds  at  all.  Thus,  the  stating  of  the  amount  of 
the  special  capital  of  Gillis  as  a  liability  was  not  a  fraudulent 
statement  on  the  evidence.  The  other  partners  then  supposed 
him  to  be  a  special  partner,  and  though  his  claim  against  the 
assets  as  such  special  partner  would  be  postponed  to  those  of 
other  creditors,  still  it  was  properly  described  as  a  liability  as 
they  then  understood  it.  So  the  inserting  in  the  schedules  of 
various  notes  of  the  firm,  held  by  parties  who  on  other  atrcounts 
were  indebted  to  the  firm,  was  not  apparently  a  fraud.  Debt- 
ors preparing  their  schedules  are  not  presumed  to  know  wheie 
their  paper  is,  or  what  rights  holders  thereof  may  have  ac- 
quired, although  the  circumstances  under  which  it  was  firgt 
issued  may  be  known  to  them  to  be  such  as  not  to  make  it  a 
valid  claim  in  the  hands  of  the  fii'St  takers.  And  the  only  safe 
way  for  debtors  is  to  set  down  in  the  schedules  all  the  paper 
that  they  mfiy  be  liable  on  in  the  schedule  of  liabilities,  with 
proper  explanations  in  regard  to  tliem ;  and  it  is  not  shown  in 
this  case  that  the  statements  in  the  schedules  were  such  as  to 
mislead,  or  did  mislead,  any  creditor. 

3.  There  is  no  invalidity  in  the  proposed  composition  in 
not  providing  how  and  when  the  bankrupts  shall  be  reinvested 
with  their  property,  nor  any  uncertainty  in  tiie  terms  of  the 
trust  provided  for  by  way  of  security  for  its  performance. 

4.  There  being,  then,  no  irregularity  fatal  to  the  validity 
of  the  proceedings,  the  only  question  is  whether  the  resolu- 
tions were  passed  by  the  requisite  majority.  The  Register  re- 
ports that  they  were,  but  it  also  appears  by  his  report  that  the 
co-partner,  Gillis,  voted  as  a  creditor  in  the  aflirmative.  It  is 
obvious,  that  being  a  partner  he  had  no  right  to  vote  at  all. 
If  the  firm  is  indebted  to  him,  his  claim,  whatever  is  its  nature, 
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is  necessarily  postponed  till  all  the  creditors  are  paid.  It  is 
not  certain  on  the  report  that  his  vote  was  not  necessary  to 
make  np  the  majority  that  is  reported.  Tlie  register  will, 
therefore,  be  directed  to  make  a  supplemental  report  of  the 
proceedings  at  the  first  meeting,  showing  the  number  of  cred- 
itors whose  debts  exceed  $50  who  voted  in  the  affirmative,  ex- 
clusive of  Charles  A.  Gillis,  and  also  the  aggregate  amount  of 
the  debts  proved  by  those  creditors  exclusive  of  said  Gillis  who 
voted  in  the  affirmative,  also  the  number  of  creditors  whose 
debts  exceeded  $50  who  appeared  at  said  meeting  in  person 
or  by  proxy,  and  the  aggregate  amount  of  the  debts  proved  by 
the  creditors  who  so  appeared  at  said  meeting,  exclusive  of  said 
Gillis. 

Other  affirmative  votes  are  challenged  on  the  ground  that 
the  testimony  taken  discloses  that  the  creditoi-s  casting  them 
either  had  no  right  to  vote  at  all,  or  only  for  an  amount  much 
smaller  than  the  amounts  set  against  their  names  in  the  list 
showing  the  votes  as  given  by  the  register.  The  register 
does  not  certify  that  their  votes  were  given  for  these  amounts, 
and  the  presumption  is  that  they  voted  only  on  the  amounts 
for  which  they  proved  their  debts.  The  i*egister  will,  how- 
ever, in  his  supplemental  rejwrt,  show  whether  any  of  the 
following  creditor  whose  votes  are  objected  to,  voted  in  the 
affii-mative,  and  if  so,  on  what  amount:  A.  L.  Scovill  &  Co., 
liegeman  &  Co.,  Henry  Johnson  &  Lord,  F.  Brown,  P.  W. 
Iloagland,  and  E.  J.  Dunning,  Jr. 

For  the  bankrupts,  T.  Saunders. 

For  the  opposing  creditors,  Aino%  O.  HvU, 
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THE  BARK  ARCHER,  HER  CARGO  AND  FREIGHT. 

Cabgo  AiTD  Frbight.— Bonding.— SsctJAiTT.— Changs  of  Claim. 

A  yessel,  cargo,  and  freight  being  attached  on  a  libel  on  a  bottomry  bond,  the 
owner  of  the  cargo  moved  for  leave  to  bond  in  its  valne  less  the  freight  on 
paying  the  freight  into  conrt,  and  the  libellant,  opposing,  moved  for  a  sale 
of  the  cargo : 

Sdd,  That,  as  it  appeared  likely  that  the  proceeds  of  the  sale  of  the  vessel 
alone  would  be  sufficient  to  meet  the  demand  of  the  libellant,  if  proved,  the 
sale  of  the  cargo  would  not  be  ordere4 ;  but  the  cargo  must  be  bonded  in 
its  full  value  and  not  less  freight. 

It  is  no  reason  for  refusing  to  a  libellant  any  part  of  the  customary  security, 
that  he  seems  to  have  much  more  than  enough  security. 

A  claimant  of  a  vessel,  filed  a  claim  in  which  he  averred  that  he  was  a 
mortgagee  in  possession.  The  libellant  denied  his  right  to  appear  and  claim, 
and  on  a  reference  it  was  determined  that  the  claimant  was  a  mortgagee  in 
possession.  Thereafter  he  applied  for  leave  to  withdraw  that  claim  and  file 
a  new  one  averring  that  he  was  the  owner  of  the  vessel.  The  libellant 
objected. 

H^f  That  the  motion  would  be  granted,  no  other  party  having  been  affected 
by  the  proceedings  or  suffering  prejudice. 

CiioATE,  J.  This  is  a  libel  on  a  bottomry  bond  against  vessel, 
cargo,  and  freight.  The  vessel,  cargo,  and  freight  having  been 
attached,  and  claimants  having  appeared  for  vessel  and  freight 
and  also  for  cargo,  the  claimant  of  the  cargo  now  moves  to  be 
allowed,  on  paying  the  fiei^ht  into  Court,  to  bond  the  cargo 
for  its  value  in  this  port,  less  the  freight.  The  claimant  of 
the  vessel  consents;  the  libellant  objects.  The  ground  of 
the  motion  is  that  the  extreme  interest  of  the  owner  of  the 
cargo  in  the  cargo,  on  which  the  libellant  can  have  obtained 
security  by  the  bottomry  bond,  is  the  value  of  the  cargo  in 
this  port,  less  the  f I'eight ;  that  the  master  cannot  have  hy- 
pothecated wliat  was  not  at  risk;    that  when  the  bond  was 
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given  it  covered  only  the  value  of  the  cargo  as  it  was  in  the 
foreign  port  where  the  bottomry  bond  was  given;  that  the 
amount  of  the  freight  has  been  added  to  that  value,  and  that 
if  the  owner  of  the  cargo  pays  the  freight  and  is  made  liable 
also  for  the  full  value  of  the  cargo,  he  will  have  to  pay  freight 
twice,  while  all  that  he  has  at  risk  is  tlie  cargo,  which  he  may, 
if  he    will,  abandon,  without  paying  freight. 

But  I  am  referred  to  no  statute,  rule,  or  decision  which 
authorizes  the  bonding  of  property  in  the  custody  of  the  Court 
for  less  than  its  actual  vahie,  and  it  seems  to  me  that  all  equi- 
ties as  between  the  owner  of  the  cargo  and  the  libellant,  grow- 
ing out  of  the  fact  that  the  freight  is  paid  into  Court,  and  the 
other  circumstances  referred  to,  should  be  considered  and  de- 
termined upon  the  hearing  of  the  cause.  If  the  li  bell  ant  is 
not  entitled  as  against  the  cargo  or  its  owner  to  a  larger  sum 
than  the  value  of  the  cargo  in  this  port,  less  tlie  freight  which 
he  will  have  paid,  his  equity  in  that  regard  will  not  be  aflFected  or 
impaired  by  his  giving  bond  for  the  value  of  the  cargo.  How- 
ever plain  his  apparent  equity  may  be,  it  should  not  be  deter- 
mined on  this  motion.  The  libellant  claims  to  hold  a  lien  on 
vessel,  cargo,  and  freight,  and  he,  having  attached  them,  may 
well  object  to  any  of  the  property  attached  being  taken  from 
the  custody  of  the  Court  without  the  customary  security  for  its 
value,  and  the  fact  that  he  seems  to  have  much  more  than  suf- 
ficient security,  is  no  reason  for  depriving  him  of  any  part  of  it. 

A  motion  is  also  made  on  behalf  of  the  libellant  for  the 
discharge  and  sale  of  the  cargo,  which  consists  of  empty  i>e- 
troleum  barrels. 

Ul>on  the  affidavits,  it  appears  that  the  proceeds  of  the  ves- 
sel are  likely  to  be  sufficient  to  discharge  the  libellant's  claim. 
The  cargo. will  not,  therefore,  be  ordered  sold  against  the  op- 
position of  the  claimant  of  the  cargo,  but  if  it  shall  not  be 
bonded  nor  sold  with  the  consent  of  the  claimant,  an  order 
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may  be  entered  for  its  discharge  from  the  vessel  withiu  ten 
days  before  tJie  time  fixed  for  the  sale  of  the  vessel. 


A  motion  is  also  made  by  the  claimant  of  the  vessel  to 
withdraw  his  claim  filed  on  the  22d  day  of  March,  1878,  and 
to  substitute  another  claim  filed  by  him  on  the  12th  of  April. 
In  the  first  he  claimed  as  mortgagee  in  possession  ;  in  the  sec- 
ond, as  owner. 

When  the  first  claim  was  put  in,  his  right  to  appear  and 
claim  was  denied,  and  upon  a  reference  to  the  clerk  and  the 
clerk's  report  it  was  determined  that  he  was  mortgagee  in  pos- 
session. 

Notwithstanding  what  has  taken  place,  I  think  the  claim- 
ant should  be  allowed  to  state  his  claim  in  the  form  which  he 
now  prefers.  The  question  whether  he  is  owner,  or  mortgagee 
in  possession,  is  rather  a  question  of  law  than  a  question  of  fact. 
The  claimant  does  not  now,  by  his  new  claim,  seek  to  deny  or 
controvert  any  of  the  facts  relied  upon  by  him  upon  the  refer- 
ence to  determine  his  former  claim,  and  I  cannot  see  that  any 
otlier  party  has  been  affected  in  any  way  by  the  proceedings  so 
as  to  suffer  prejudice  from  the  granting  of  this  motion. 

Motion  granted  that  the  claim  filed  April  12th,  1878,  stand 
as  the  claim  of  said  Uarrison,  claimant  of  the  vessel,  upon  pay- 
ment of  the  costs  of  the  reference  under  his  former  claim. 

For  the  libellant,  Theodore  K  Meyer  and  li.  D.  Benedict, 

For  claimant  of  vessel,   IF.  W,  Goodrich, 

For  claimant  of  cargo,  Bailer^  StiUman  <&  Ilvhhard. 
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impleaded,  &c. 

Limitation  of  Liability. — Practice. — Amendment  of  Pleadingb  afteb 

Decree.  — L  ACHEa 

A  decree  of  the  Diatriot  Conrt  cannot  be  opened  and  an  amended  answer 
allowed  to  be  filed  on  the  ground  that  since  the  rendition  of  the  decision  of 
the  District  Court,  it  has  been  ascertained  that  prior  to  such  decision,  the 
Circuit  Court  for  the  District  had  rendered  a  decision  upon  the  point  at 
issue  conflicting  with  the  decision  of  the  District  Court.  The  proper  course 
in  such  a  case  is  to  take  an  appeal,  and  so  test  the  correctness  of  the  oon> 
elusion  arrived  at  by  the  District  Court. 

A  party  seeking  to  take  advantage  of  the  statutes  of  the  Uniteil  States  limit- 
ing the  liability  of  ship-owners,  cannot  do  so  by  answer.  The  proper  method 
is  to  institute  an  independent  proceeding  under  the  general  Admiralty  Rules 
of  1872  (Rules  55,  56,  57,  58). 

It  is  not  necessary  to  obtain  leave  of  the  Court  to  institute  the  proceeding 
required  by  the  Admiralty  Rales  under  the  statute  providing  for  limitation 
of  liability. 

Benedict,  J.  This  case  comes  before  the  Court  upon  an 
application  for  leave  to  file  an  amended  answer  and  to  have  the 
cause  retried. 

The  action  is  brought  to  recover  damages  for  a  collision 
that  occurred  on  the  high  seas  between  two  foreign  vessels.  It 
has  already  proceeded  to  a  hearing  upon  pleadings  and  proofs, 
and  a  decree  has  been  rendered  whereby  it  was  adjudged  that 
the  libellant  is  entitled  to  recover  of  the  defendant  the  amount 
of  damages  caused  by  the  collision  in  the  pleadings  mentioned, 
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and  it  was  ordered  that  a  reference  be  had  before  a  Comnus- 
sioner,  to  ascertain  and  report  the  amount  of  such  damage. 

Upon  the  hearing  so  had,  among  other  questions  decided  was 
one  relating  to  the  limit  of  the  defendant's  liability  {ante,  p.  404). 
At  that  hearing  it  was  not  contended  on  the  part  of  the  defend- 
ant that  the  statute  of  the  United  States  limiting  the  liability 
of  ship-owners  (§  4283,  U.  S.  K.  S.),  had  any  effect  upon  the 
rights  of  these  foreigners;  on  the  contrary,  the  defendant 
insisted  that  neither  of  these  parties  could  take  the  benefit  of 
our  statute,  for  the  reason  that  the  collision  occurred  beyond 
the  territorial  limits  of  the  United  States,  and  between  two 
foreign  vessels,  and  that  the  extent  of  the  defendant's  liability 
was  to  be  determined  according  to  the  rule  of  the  general  mari- 
time law.  No  decision  of  any  Court  of  the  United  States 
bearing  upon  the  question  of  the  effect  of  our  statute  in  such  a 
case  was  cited  upon  the  hearing,  and  this  Court  decided,  first, 
that  the  general  maritime  law  must  govern  snch  a  case ;  and 
second,  that  by  that  law  the  defendant  had  waived  his  right  to 
a  limitation  of  his  liability. 

Pending  the  reference  directed  by  the  decree  above  men- 
tioned, the  defendant  now  applies  to  this  Court  to  open  the 
decree  and  allow  him  to  file  an  amended  answer  asking  the 
benefit  of  the  statute  of  the  United  States  (§  4283,  U.  S.  R  S.), 
or  to  file  a  petition  or  libel  to  obtain  the  benefit  of  that  statute 
and  that  the  cause  be  thereupon  heard  anew. 

The  sole  ground  of  this  application  is   that,  since   the 

rendition  of  the  decision  of  this   Court,  it  has  come  to  the 

knowledge  of  the  advocate  of  the  defendant  that,  prior  to  such 

decision,  it  had  been  decided  by  the  Circuit  Court  for  the 

Southern  District  of  New  York,  in  the  case  of  Levinson  v.  The 

Oceanic  Steam  Nai\  Co,^  that  the  statute  of  the  United  States 

applied  in  all  cases,  which  decision,  it  is  contended,  is  con- 

trollhig  authority  upon  this  Court,  and  requires  tliis  Court  to 
30 
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determine  the  extent  of  the  defendant's  liability  according  to 
the  statute  of  the  United  States. 

In  passing  npon  this  application,  I  do  not  find  occasion  to 
examine  the  precise  extent  of  the  decision  of  the  Circuit  Court 
in  the  case  of  Levinson  v.  Tke  Oceanic  Steam  Nav.  Co,^  (S.  D. 
of  N.  Y.,  Jan.  25th,  1876)  and  certainly  none  to  discuss  tlie 
legal  effect  of  that  decision  as  authority  binding  upon  this 
Court.  The  existence  of  such  a  decision,  it  not  having  been 
reported,  was  unknown  when  this  Court  made  its  decree. 
Ilad  that  decision  been  brought  to  the  attention  of  this  Court 
before  the  rendition  of  a  decision,  it  would  certainly  have 
received  that  careful  consideration  which  the  learning  and 
ability  of  the  Judge  who  delivered  the  opinion  must  always 
compel,  and  no  attempt  would  have  been  made  to  avoid 
the  legal  effect  of  his  adjudication.  But  a  different  question 
is  presented  by  the  citation  of  that  decision  at  the  present  stage 
of  this  case,  when,  before  consideration  can  be  given  to  it,  a 
formal  decree  regularly  entered  must  be  set  aside,  and  as  the 
motion  implies,  an  amendment  of  the  answer  permitted.  Such 
a  question  can  only  be  determined  according  to  the  legal  rights 
of  the  parties,  and  not  by  reference  to  the  wishes  of  this  Court 
to  avoid  a  seeming  disregard  of  the  decision  referred  to. 

The  relief  here  sought  cannot  be  granted  unless  tome  fact 
appears  that  furnishes  legal  ground  for  setting  aside  the  de- 
cree and  awarding  the  defendant  a  new  trial  npon  an  amended 
answer.  The  only  fact  relied  on  as  such  ground  is  that  the 
attention  of  the  Court  was  not  called  to  a  decided  case,  which, 
it  is  supposed,  would  have  been  decisive  of  this  case,  the  ex- 
istence of  such  a  decision  being  at  the  time  unknown  to  the  ad- 
vocate. Such  a  fact  does  not,  in  my  opinion,  furnish  just  ground 
Jfor  depriving  the  libellant  of  the  benefit  of  the  decree  which  he 
has  obtained.  The  proper  couree  is  to  take  an  appeal  and  so  try 
the  correctness  of  the  conclusion  arrived  at  by  this  Court. 
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Furtliermore,  this  is  an  application  for  leave  to  take  ad- 
vantage of  the  statute  of  the  United  States  limiting  the  liability 
of  ship-owners,  by  an  answer  to  be  filed  in  this  cause,  and  as  a 
defence  to  the  action  brought  by  the  libellant.  But,  in  my 
judgment,  the  proper  if  not  the  only  method  by  which  to 
take  advantage  of  the  statute  is  to  institute  an  independent 
proceeding.  I  have,  in  other  cases,  taken  occasion  to  express 
the  same  opinion,  and  I  now  add  a  few  remarks  to  what  I  have 
already  said  on  former  occasions. 

As  I  view  the  statute,  while  adopting  the  rule  of  the 
maritime  law  in  respect  to  the  limit  of  the  ship-owner's  liabil- 
ity, it  also  intended  to  require  the  taking  of  certain  proceed- 
ings, in  order  to  secure  the  benefit  of  the  statutory  limitation. 
This  appeal's  in  section  4283,  where  provision  is  made  for 
"  appropriate  proceedings  in  any  Court,*'  meaning  thereby,  as 
the  next  section  shows,  "  any  Court  of  competent  jurisdiction." 
The  Supreme  Court  of  the  United  States  {Norwich  Co.  v. 
Wright,  13  Wall.,  104)  has  decided  that  neither  the  Circuit 
Courts  of  the  United  States  nor  the  State  Courts  have  juris- 
diction to  conduct  those  necessary  proceedings,  and  that  the 
District  Courts,  as  courts  of  original  admiralty  jurisdiction, 
have  such  authority,  and  they  further  say  that  when  the  proper 
proceedings  have  been  taken  such  proceedings  may  be  plead 
in  bar  to  any  action  brought  against  the  ship-owner. 

Moreover,  the  Supreme  Court,  by  the  general  admiralty 
rules  of  1872  (Rules  55,  56,  57,  58),  have  gone  further  and 
declared  what  proceedings  are  the  appropriate  proceedings 
required  by  the  statute,  and  plainly  intend  that  the  proceedings 
described  in  the  rules,  and  no  othere,  should  be  resorted  to  in 
order  to  secure  the  limitation  provided  for  by  the  statute. 
Those  rules  described  a  proceeding  independent  of  any  pend- 
ing action,  and  do  not  contemplate  intei-posing  the  statute  by 
way  of  defence.     Thus  Rule  54  requires  a  libel  or  petition  in 
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which  the  limitation  of  liability  is  to  be  claimed  and  the  proper 
relief  prayed  for.  Upon  this  libel  or  petition  a  monition  is  to 
issue  directed  to  all  pei'sons  claiming  damages  arising  out  of 
the  same  disaster.  These  are  provisions  for  the  connnencement 
of  an  action  by  the  sliip-owner,  not  for  defending  an  action 
commenced  against  him.  Rule  57  provides  for  the  filing  of 
the  libel  in  any  District  where  the  ship  has  been  libelled  ; 
but  contains  no  language  to  indicate  that  when  the  ship  has 
been  libelled  the  proceeding  is  to  be  made  a  part  of  such 
action.  It  can  hardly  be  that  this  rule  would  have  been 
worded  as  it  is  if  the  intention  had  been  to  permit  the  pro- 
ceeding to  be  taken  by  way  of  answer  to  the  pending  suit. 
It  is  true  that  Rule  56  gives  to  the  ship-owner  the  right  to 
contest  his  liability  or  the  liability  of  his  ship  in  the  proceed- 
ing taken  by  him,  and  that  by  virtue  of  this  rule  every  pro- 
ceeding to  take  advantage  of  the  statute  may,  at  the  opticm  of 
the  ship-owner,  be  made  to  involve  a  determination  of  the 
facts  and  circumstances  upon  which  his  liability  depends. 
But  although  the  ship-owner  may  thus  by  his  own  proceed- 
ing compel  an  adjudication  npon  his  liability  as  against  all 
who  assert  such  liability  and  at  one  time,  it  does  not  follow 
that  he  should  be  permitted  to  convert  an  action  instituted  by 
a  single  creditor  for  the  simple  purpose  of  an  adjudication 
upon  his  liability  to  him  alone  into  such  a  proceeding. 

The  remark  in  the  opinion  delivered  in  Norwich  Co.  v. 
Wright  that  the  proper  course  would  seem  to  be  to  file  a  peti- 
tion either  with  or  without  an  answer  to  the  'merits  (13  Wall, 
p.  125),  does  not  necessarily  imply  that  the  petition  should 
form  part  of  an  answer,  or  that  the  proceeding  by  petition  is 
to  form  part  of  a  pending  suit  against  the  ship-owner  for 
damages ;  and,  besides,  the  formal  rules  promulgated  subse- 
quent to  the  delivery  of  the  opinion  must  control  the  language 
of  the  opinion  to  which  reference  has  been  made. 
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It  should  also  be  remarked  that  in  that  very  case,  where 
the  action  was  against  the  ship-owner,  it  was  sought  to  secure 
the  benefit  of  the  statute  by  a  petition  filed  in  that  cause  and 
that  the  Supreme  Court  did  not  uphold  that  method  of  pro- 
cedure, but  directed  the  shipowner  to  take  an  independent 
proceeding  for  the  purpose  of  securing  the  benefit  of  the  act ; 
which  independent  proceeding  was  thereafter  taken  and  upheld 
by  this  Court  as  having  been  directed  by  the  Supreme  Court. 

The  practice  since  the  promulgation  of  the  rules,  in  this 
District  at  least,  has  always  been  to  institute  a  separate  pro- 
ceeding. See  the  Citi/  of  Norwich  (1  ^^\\,  97) ;  In  Matter 
of  Petition  of  Owners  of  City  of  Norwich  (6  Ben.  330) ;  In  the 
Mattel*  of  the  Ej>8ilon  (G  Ben.  378) ;  In  the  Matter  of  the 
Benefactor^  {a?ite,  p.  44).  In  the  case  last  cited  the  opin- 
ion delivered  by  this  Court  contained  the  following  observa- 
tion: "  The  proceeding  under  the  stahite  and  the  genei'al  ad- 
miralty rules  has  been  treated  as  wholly  distinct  from  any 
action  in  rem  that  may  be  pending,  and  it  takes  effect  upon 
such  a(ition  only  by  means  of  the  restraining  order  authorized 
by  Rule  54."  Upon  appeal  to  the  Circuit  the  decision  of  this 
Court  in  this  case  of  the  Benefactor  was  affirmed ;  and  the  ob- 
servation just  quoted,  it  would  seem,  was  approved,  otherwise 
it  could  hardly  have  escaped  criticism. 

Of  course  it  is  not  intended  to  be  intimated  that  where 
appropriate  proceedings  have  been  instituted  according  to  the 
rules,  and  the  limitation  of  the  ship-owner's  liability  has  been 
declared  therein,  the  decree  so  made  may  not  be  plead  in  any 
action  brought  to  enforce  such  liability.  My  intention  on  this 
occasion  is  simply  to  decide  that  the  proper  method  of  securing 
the  advantages  of  the  statute  under  consideration  is  to  institute 
an  independent  proceeding  for  that  purpose,  and  for  this  reason 
also  I  refuse  the  present  ai)plication  so  far  as  it  looks  to  taking 
advantage  of  the  statute  by  way  of  answer. 
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I  notice  the  application  includes  a  prayer  for  leave  to  file 
a  libel  or  petition,  but  leave  of  the  Court  is  not  necessary  to 
institute  the  proceeding  to  obtain  the  benefit  of  the  statute 
required  by  the  Admiralty  rules.  If  the  respondent  be  advised 
now  to  institute  such*  proceeding  doubtless  he  has  the  right  to 
do  so,  and  to  obtain  the  decision  of  this  Court  in  that  action, 
with  the  consequent  right  of  I'eview  upon  appeal,  as  in  other 
cases,  if  the  decision  be  adverse 

The  motion  is  therefore  denied. 

For  libellants,  C.   Van  Santvoord  and  Henry  T,  Wing. 
For  respondent,  R,  D.  Benedict  and  Foster  dk  Tliomson, 
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Wbakfage. — ^MARFriMB  LiBN. — Statb  Law. 

The  agent  to  whom  a  vessel  is  consigned  and  who  does  the  business  of  the 
vessel,  and  to  whom  an  aocount  of  the  wharfage  of  the  vessel  during  the 
time  she  was  in  his  charge  is  presented  before  the  departure  of  the  vessel,  is 
made  liable  for  suoh  wharfage  by  the  statute  of  the  State  of  New  York 
(Laws  of  1873,  p.  430). 

Such  liabilitj,  although  created  bj  statute,  springs  out  of  and  is  incident  to  » 
maritime  transaction,  is  therefore  maritime  in  its  character  and  accordingly 
may  be  enforced  in  admiralty. 

Benedict,  J.  This  action  is  brought  to  recover  the  snra 
of  $682.50,  being  the  amount  of  a  bill  of  wharfage  due  for  the 
wharfage  of  the  brig  San  Juan.  There  is  no  question  as  to  the 
correctness  of  the  bill,  but  the  liability  of  the  defendant  is 
denied. 

The  brig  San  Juan  was  a  foreign  vessel,  which  came  to  the 
port  of  New  York,  consigned  to  the  defendant,  her  owners 
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being  absent.  The  defendant  was  the  agent  of  the  vessel,  and 
transacted  her  business  in  New  York  while  she  occupied  the 
wharf  of  the  libellant.  Before  the  departure  of  the  vessel  an 
account  of  the  amounts  due  for  her  wharfage  while  in  charge 
of  the  defendant  as  agent,  was  delivered  to  the  defendant,  and 
a  demand  made  upon  him  for  the  payment  of  the  same.  He 
acknowledged  the  demand,  and  promised  to  pay,  but  has  hither- 
to neglected  so  to  do.  The  statute  of  the  State  of  New  York, 
which  fixes  the  rate  of  wharfage,  provides  also  as  follows: 
"  The  master  or  owner  of  any  ship  or  vessel,  or  in  their  absence 
the  factor  or  agent  to  whom  such  ship  or  vessel  shall  be  con- 
signed, shall  be  liable  to  pay  the  wharfage  due  for  such  ship  or 
vessel;  provided,  however,  that  such  factor  or  agent  shall 
not  be  liable  for  the  same,  unless  an  account  of  the  wharf- 
age due  be  delivered  to  such  factor  or  agent,  or  if  absent,  left 
at  his  usual  place  of  abode,  and  the  money  there  demanded 
before  the  departure  of  such  ship  or  vessel  from  the  port" 
(See  2  R.  L.  of  1873,  p.  430).  The  facts  of  this  case  clearly 
bring  the  defendant  within  the  effect  of  this  statute,  so  that,  if 
this  were  an  action  at  common  law,  no  question  could  arise  as 
to  the  plaintiff's  right  to  recover.  But  the  action  being  in  ad- 
miralty the  question  is  presented  whether  a  Court  of  Adniiralty 
has  jurisdiction  to  enforce  the  liability  created  by  the  statute 
of  the  State  above  recited. 

It  is  now  settled  that  the  Courts  of  Admiralty  have  juris- 
diction in  actions  to  recover  wharfage  by  reason  of  the  sub- 
ject matter.  Such  an  action  the  present  must  be  held  to  be, 
notwithstanding  the  circumstance  that  the  liability  of  the  de- 
fendant arises  under  a  statute  of  the  State.  The  defendant's 
liability  is  to  pay  a  demand  maritime  in  character.  He  is  made 
liable  to  pay  wharfage.  The  liability  springs  out  of,  and  is  in- 
cidental to,  a  transaction  maritime  in  character.  The  effect  of 
the   statute  is   to  create   a  legal  presumption  that  wharfage 
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rKfr'»  I«*  i%  THiAttrfA  on  tlie  rtyj-jert  of  the  *:i!ir»  a^ent  as  f»riii- 
#ir;j.al,  frh'rn  ifi  tlie  2\rieuise  of  the  fe}i:{»'s  owner  the  fea-scl  ander 
til*;  i'jrtitT*f\  iff  the  ajrent  rriakes  iir^  of  a  wharf.  In  my  jsd^- 
rri'f fit  Kturh  a  liabMitv  is  one  that  a  Coart  of  Adminltr  can 
MifonvUs 

\jti  a  (\f*j:ree  be  entered  for  the  sum  of  $6S2.5^,  with  in- 
terrM  froin  May  21^  1875,  and  costs. 

For  lil>ellant,  NatJuin  Barcluird. 

For  re«]K>iidcnt,  Bcebe^  Wilcox  db  Uoihs. 
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ATLAS. 

CoLi^isioN  IN  North  Rivbb.— Tuo  and  Tow.— Liohta. 

Wbnro  a  iajr  coming  np  the  North  River  with  a  barge  in  tow  encountered 
belov^  Wont  Point  a  pawienger  steamer  coming  down,  and  a  collision  ensaed 
between  the  iteamboat  and  the  barge ; 

IhUU  That  the  failare  of  the  tag  to  display  the  lights  required  by  law  as  in- 
diouting  that  she  had  a  tow  was  not  a  fault  conducing  to  the  collision,  it  ap- 
pearing from  the  evidence  that  there  was  no  darkness  sufficient  to  prevent 
an  approaching  vessel  from  seeing  the  vessel  in  tow  of  the  tug. 

Whether  the  display  by  a  tug-boat  of  two  lights,  substantially  vertical,  hung 
abaft  the  pilot-house  and  not  at  the  bow,  is  a  complianoe  with  Rule  4  of  the 
Navigation  Rules  (U.  S.  Rev.  Stat..  §  4238)  quare. 

The  docidion  in  the  case  of  the  Blanclie  Page  questioned. 

HicNKDurr,  J.  This  action  is  instituted  by  the  owners  of  the 
har«^(i  Roj)iil)Hc,  to  recover  the  ilamages  caused  by  the  sinking 
of  that  bari^o  in  a  collision  that  occurred  on  the  morning  of 
July  ItUli,  1877,  just  above  Limestone  Point,  in  the  Hudson 
Uivor.     Tlio  bargo   was  bound  up  tlie  river,  and  was  being 
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towed  astern  of  the  tng  Atlas.  The  City  of  Troy  was  bound 
down  the  river. 

The  questions  in  the  ease  are,  whether  the  collision  arose 
from  the  omission  of  the  barge  to  exhibit  a  light,  or  from  the 
omission  of  the  tug  to  display  lights  indicating  that  she  had  a 
tow,  or  from  failure  on  the  part  of  the  Troy  to  maintain  a 
proper  lcx)kout,  or  from  an  attempt  on  the  part  of  the  Troy  to 
pass  to  west  of  the  tow  when  she  should  have  passed  to  east. 

Tlie  testimony  shows  that  the  Troy,  having  seen  the  Atlas 
and  being  near  to  her,  stopped  her  engine  and  hove  her  wheel 
aport,  with  the  intention  of  passing  down  to  west.  This  sheer 
carried  the  Troy  clear  of  the  Atlas  to  the  west,  and  there  is  no 
room  to  donbt  that,  if  the  sheer  had  been  maintained,  it  would 
also  have  carried  the  Troy  clear  of  the  barge  which  the  Atlas 
had  in  tow.  But  the  sheer  was  not  maintained ;  after  a  sheer 
sufficient  to  clear  the  Atlas  had  been  obtained,  the  wheel  was 
allowed  to  run  and  the  engine  was  permitted  to  remain  still 
until  the  two  steamboats  were  fairlv  abreast  of  each  other. 
When  so  abreast  of  the  Atlas,  a  signal  was  given  on  the  Troy 
to  start  the  engine  again,  which  was  countermanded  before  the 
engine  had  fairly  begun  to  move,  and  the  collision  immediately 
followed,  the  Troy  striking  the  port  bow  of  the  barge  in  tow  of 
the  Atlas.  The  blow  was  given  nearlj^  head  on,  and  at  that  time 
the  Atlas  and  the  barge  were  bearing  to  east  under  a  port 
helm. 

The  course  of  action  pursued  by  those  in  charge  of  the 
Troy,  after  the  engine  was  stopped  and  the  boat  given  a  sheer 
to  west,  was  the  immediate  cause  of  the  collision  that  ensued. 
The  manner  in  which  the  two  boats  came  together  and  the  posi- 
tion of  the  respective  vessels  conclusively  show  that,  if  the 
Troy's  engine  had  been  put  in  motion  as  soon  as  the  sheer  had 
been  given  to  the  Troy,  and  if  the  wheel  had  been  kept  aport, 
the  Troy  would  have  cleared  the  barge,  as  she  did  the  Atlas. 
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It  is  equally  certain  that  there  was  nothing  to  prevent  the  Tix>y 
from  keeping  her  sheer  and  from  starting  her  engines  as  soon 
as  she  had  got  headed  to  west  of  the  course  of  the  Atlas.  Un- 
der the  circumstances  it  was  imperative  on  the  Troy,  if  collision 
was  to  be  avoided,  to  get  further  to  the  west  as  soon  as  she 
could.  This  course  was  plainly  demanded  by  the  position  of 
the  respective  vessels,  and  I  cannot  doubt  that  it  would  liave 
been  pureued  had  the  pilot  of  the  Tix)y  known  of  the  presence 
of  the  barge  in  tow  of  the  Atlas.  Instead  of  pursuing  this 
course,  the  pilot  of  the  Trc»y  allowed  the  speed  of  his  vessel  to 
diminish  and  broke  his  sheer,  with  the  intention  of  passing  as 
close  as  possible  under  the  stern  of  the  Atlas.  This  he  did 
upon  the  assumption  that  tliere  was  nothing  in  tow  of  the 
Atlas. 

The  decisive  question  of  the  case,  then,  as  I  view  it,  is 
whether  the  pilot  of  the  Troy  was  justified  by  the  circum- 
stances in  assuming  at  that  time  that  there  was  no  tow  astern 
of  the  Atlas.  He  claims  to  be  justified  in  so  assuming,  by  the 
fact  that  it  was  dark,  and  the  Atlas  failed  to  display  the  lights 
required  by  law  to  give  notice  that  she  had  a  tow.  This  justi- 
fication consists  of  two  elements :  darkness  such  as  to  render 
signal  lights  necessary  to  show  that  a  boat  was  in  tow  of  the 
Atlas,  and  absence  of  such  lights.  If  either  element  be  want- 
ing, the  justification  is  not  made  out.  It  is  clear,  upon  the 
evidence,  that  there  was  no  darkness  sufticient  to  prevent  the 
barge  in  tow  of  the  Atlas  from  being  seen  by  those  in  charge  of 
the  Troy  at  the  time  when  the  wheel  was  let  run  and  even  when 
the  boat  was  slowed.  Disinterested  witnesses,  called  by  the 
Troy,  prove  that  the  night  was  not  so  dark  but  that,  shortly  be- 
fore the  collision,  the  hull  of  the  barge  in  tow  of  the  Atlas  had 
been  seen  at  a  distance  much  greater  than  was  required  to  ena- 
ble the  Troy  to  avoid  the  barge.  The  collision  occurred  on  a 
clear  July  morning,  when  the  dawn  was  already  breaking,  and 
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the  weight  of  evidence  is,  that  the  barge  was  carrying  a  light 
at  her  bow  that  could  have  been  seen  at  a  considerable  distance. 
Nevertheless,  the  barge,  although  plainly  visible,  was  not  seen 
by  those  on  the  Troy,  and  the  reason  why  is  disclosed  by  the 
evidence.  The  lookout  of  the  Troy,  instead  of  attending  to 
his  duty,  had  betaken  himself  to  the  pilot-house,  and  with  the 
pilot  was  engaged  in  heaving  the  wheel  hard  over  in  the  effort 
to  clear  the  Atlas.  TJie  attention  of  both  the  pilot  and  the 
lookout  was  engrossed  in  endeavoring  to  clear  the  Atlas,  whose 
presence,  moreover,  the  evidence  gives  room  to  contend,  had 
suddenly  become  known  to  them.  Beyond  all  question,  if  the 
lookout  had  been  at  his  station,  and  diligently  observing  what 
was  ahead  of  him,  he  would  have  warned  the  pilot,  and  the 
barge  in  tow  of  the  Atlas  would  have  been  avoided,  for  the 
sheer  that  carried  the  Troy  to  west  of  the  Atlas,  if  maintained, 
would  certainly  have  carried  her  to  west  of  a  vessel  that  was 
following  the  Atlas  at  the  length  of  a  hawser.  I  am,  therefore, 
forced  to  the  conclusion,  that  the  collision  in  question  was  caused 
by  the  fault  of  the  Troy  in  not  maintaining  a  proper  lookout. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to  de- 
termine whether  the  lights  proved  to  have  been  carried  by  the 
Atlas  were  such  as  are  required  by  law  to  indicate  the  presence 
of  a  tow.  There  is  abundant  proof  that  the  Atlas  did  display 
two  lights  substantially  vertical,  that  could  be  seen  at  a  dis- 
tance, and  it  would  seem  hardly  possible  that  any  pilot,  seeing 
those  lights,  would  have  failed  to  infer  that  he  was  meeting  a 
tow ;  but  this  pilot  did  not  so  infer,  indeed  he  says  he  saw  but 
one  of  the  high  lights  on  the  Atlas.  The  point  is  therefore 
made,  that  the  statute  requires  the  high  lights  to  be  hung  at 
th  e  stem  of  the  boat,  and  inasmuch  as  on  the  Atlas  they  were 
hung  abaft  the  pilot-house — twenty-two  feet  abaft  the  stem — 
they  were  not  such  lights  as  will  in  law  charge  the  pilot  witli 
notice  that  the  Atlas  had  a  tow. 


41  E  L^TEHX   DI^TH:  .T  OF  XTTT  TOT. 


t    • 


«  «  •  ^  ^ 

t*-^/  r..rri  vertL-ai  ;L':.tff  aft.     S  :j1i  1  L^i  >c:i»«5*ti  was  the 

tl'jSit  K'ile   7,  wKi.'L  e  •:  :a::.s  t;itr   n.-r.:r^!i.*-Ti:   :ii   res-j^ect  to 

tf,>  *^  Ir:, j<^rUif;t !  .rL:.-.  tLe  ra:  jv  \  J^^^^  a:  d  jr-.iv-h  directs  that  aii 
after  rar.wr  li^^tit  -i^all  lie  <-2iiT>i  at  I.;*^:  liftc^ii  feet  a;n.ive  tlie 
Y;:]a  at  tise  U»w,  ::-d;tates  rLrit  tLe  vertx-iii  i  :r:.:s  ret|r.:red  by 
K  i'.e  4  are  ii'#t  to  be  at  the  iww.  J^-.x-a'i'^e  it  wtiu'd  be  iinpracti- 
i-ai'./.e  to  carry  an  after  rai:;re  l\r':;t  tifte^^-a  feet  hLrher  than 
j::rti:»  carried  at  nia-t-!*e-id  *ju  the  r- -w.  •  I  :rav  ad  i  that  I  rec- 
cile<'t  two  ca^es  *  TA^  J'/'/j*,  1<'»  Clatciu, -lol^  Wt.«»drnflF,  J. ;  Tii^ 
TWie.  Y6  lilatrh-  514.  limit,  i.\  which  have  j.»n.K-eedt»d,  not 
oiilr  in  tL:»  Court,  bv.t  in  the  A] 'tie! -ate  C^urt.  npm  the  a&- 
6'iiij}«t:on  thi*t  hiirh  vertical  lights  aft  are  pn^per  lights  to  indi- 
cate a  t^iwiiig  ve>ae!-  In  Uy.h  tiiese  cases  the  question  of 
lights  was  rai-^rd.  and  in  !H>r!i  cases  tlie  vertical  lights  were 
hung  aft.  The  rij.inion  delivere*!  in  these  cases  by  the  Circuit 
0»urt  conld  liardlv  liave  failed  t<»  ntitice  the  fact  if  lijjhtg  so 
luiijg  had  l»een  c«»n?idcred  as  in ipn^jH^rly  located.  Indeed,  in 
the  former  case,  wliere  the  tuir  euirajod  in  towincr  carried  two 
hieh  liirhts  aft  on  the  flair-staff,  and  also  two  liirhts  on  her  bow 
CiKit  mast-head »,  the  o]*ini<>n  declares  that  '*shc  had  her  own 
pro|>er  liglits  set  and  burning  and  bright.'' 

I>Ht  as  I  hiok  at  this  case  it  is  unnecessary  to  decide  wheth- 
er the  Atlas  complied  with  the  statute  in  regard  to  vertical 
lights,  for  the  reason  that,  whether  she  was  so  equip|>ed  or  not, 
there  was  wu  difficultv  in  those  on  the  Trov  seeino:  the  bars^ 

^  Not  reported. 
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behind  her  at  the  time  when  they  committed  the  mistake  that 
brought  tlicm  in  collision  with  the  barge,  nor  to  determine 
whether  the  failure  of  the  pilot  of  fhe  Troy  to  see  but  one  of 
tlie  two  high  lights  displayed  by  the  Atlas  can  be  supposed  to 
have  arisen  from  the  circumstance  that  the  two  lights  were 
placed  twenty-two  feet  abaft  the  stem  instead  of  at  the  stem. 
It  is  equally  unnecessary  in  this  view  of  the  caae  to  determine 
whether,  as  has  been  contended,  it  was  a  fault  of  the  Troy  that 
she  kept  a  course  so  nearly  approaching  the  course  of  the  At- 
las, and  brought  hereelf  so  close  to  the  Atla^  before  she  changed, 
instead  of  passing  to  east  at  a  safe  distance.  If  the  Troy  was 
faulty  in  this  regard  that  was  not  the  fault  which  caused  the 
collision.  As  already  shown,  the  fault  that  caused  the  collision 
was  committed  after  the  Troy  began  to  sheer  to  the  west,  and 
consisted  in  not  seeing  the  barge  wjien  she  might  have  been 
seen,  and  in  not  sheering  sufficiently  far  to  the  west  to  avoid  her. 

No  fault  contributing  to  the  accident  appeal's  in  either  the 
Atlas  or  the  barge.  The  Atlas  did  n<»t  stop  or  break  her  sheer 
but  passed  as  far  and  as  rapidly  to  east  as  it  was  possible 
to  do  after  receiving  tlie  Troy's  signal.  The  barge  behind 
her  had  a  light  displayed  and  she  too  was  as  far  to  east  as 
it  was  possible  for  her  to  get  under  the  circumstances. 

According  to  these  views  the  Troy  alone  must  be  held 
responsible  for  the  collision. 

There  must  therefore  be  a  decree  directing  that  the  libel- 
lant  recover  of  the  City  of  Troy  the  amount  of  damages  sus- 
tained by  the  libellaut,  and  that,  as  against  the  Atlas,  the  libel 
be  dismissed  with  costs. 

For  libellant,  Butler^  Stillman  <j6  Hubbard. 
For  claimant  of  the  steamboat,  S.  B.  CaldweU  and  C.  Van 
Santvoord. 

For  claimant  of  the  tug,  James  McKeen. 
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JAMES  FORMAN,  ASSIGNEE,  v.  FELIX  CAMPBELL. 

Bankruptct.— Failure  of  Assets.  ^-Security  for  Costs. 

An  afisignee  in  bankruptcy  who  is  prosecuting  an  ezpenslTe  litigation,  and  ia 
wicbout  funds  belonging  to  the  estate,  may  be  required  to  furnish  securitj 
for  the  costs. 

Be!^edict  J.  The  power  to  stay  proceedings  till  security 
for  costs  shall  be  filed,  is  a  power  inherent  in  every  Court,  and 
may  be  exercised  independently  of  any  statute  {Swift  v.  Col- 
lins, 1  Den.,  659 ;  The  People  v.  Oiieida  O.  /^.,  18  Wend., 
652). 

This  power  may  properly  be  exercised  in  a  case  like  this, 
where  an  assignee  in  bankruptcy,  who  is  substantially  without 
funds  belonging  to  the  estate,  is  prosecuting  an  expensive  liti- 
gation. Tie  may  well  call  upon  the  creditors  who  are  to  reap 
the  benefit  of  the  litigation  if  it  succeed  to  furnish  him  secur- 
ity to  pay  the  costs  of  the  litigation  if  it  should  fail. 

For  plaintiff,  C,  K  Dickinson. 
For  defendant,  A.  J.  Perry. 
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APRIL,  1878. 

VICTOR  ATWOOD,  ASSIGNEE,  v.  LEWIS  H.  KITTELL 

et  al.,  ADMINISTRATORS. 

Bankruptcy. — Title  of  Assignbb. — Conveyance  op  Real  Estate. — 

Rent. 

E.  famished  money  to  B.,  his  son-in-law,  and  took  a  conveyance  of  a  farm 
therefor ;  then  K.  conveyed  the  same  farm  to  B.  and  his  wife,  conditioned 
npon  the  annual  payment  of  a  sum  of  money  which  was  eqaal  to  the  in- 
terest on  the  purchase  money,  to  K.  during  his  life-time  and  that  of  his 
wife,  which  sum  was  to  be  in  full  of  the  share  of  B.  and  his  wife  in  his 
estate ;  farther  clauses  conveyed  the  property  to  B.  and  his  wife,  their 
heirs,  executors,  and  administrators,  in  consideration  of  an  acquittance  which 
B.  and  his  wife  g^ve  to  K.,  of  all  claims  upon  K.^8  estate,  and  directed  K.^s 
administrators  to  re -deed  if  the  conditions  were  fulfilled. 

The  annual  payments  were  made  up  to  1807,  but  part  of  the  amount  due 
thereafter  was  not  paid.  B.  *s  wife  died  in  1867 ;  her  mother  and  her  father, 
K.,  in  1874  Before  K.*s  death  B.  went  into  bankruptcy  ;  and  his  assignee 
having  filed  a  bill  to  determine  his  rights  to  the  farm,  making  the  heirs  of 
B.^B  wife  and  the  administrators  of  K.*b  estate  parties : 

ffdd,  That  the  conveyance  to  B.  and  his  wife  made  them  joint  tenants  as  at 
common  law,  and  conveyed  a  life  estate  to  them  for  the  lives  of  the  lessor 
and  his  wife :  that  the  clause  conveying  the  real  estate  in  consideration  of 
the  acquittance  conveyed  the  whole  remainder  after  the  expiration  of  the 
life  estate  ;  that  the  clause  directing  the  administrators  of  E.^s  estate  to 
re-deed  the  premises,  was  no  part  of  the  agreement  of  the  parties,  but  a 
mere  covenant  for  conveyance  by  his  representatives ;  that  the  intention  of 
the  conveyance  was  to  have  the  annual  payments  made  and  the  estate 
holden  for  fulfilment ;  that  the  assignee  was  entitled  to  the  farm,  subject 
to  a  lien  in  favor  of  the  administrators  of  K.,  for  the  amount  of  the  annual 
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payments  due  at  his  decease,  with  interest  from  the  dates  at  which  payment 
should  have  been  made. 

Wheeler,  J.  This  cause  has  been  Iieard  upon  pleadings, 
proofs,  and  argument,  from  which  it  appears  that  William 
Buck,  now  a  bankrupt  of  whose  estate  the  orator  is  assignee, 
owned  the  farm  in  question,  subject  to  some  incumbrances,  and 
that  lie  and  his  then  wife,  who  was  tlie  daugliter  of  Jonathan 
C.  Kittell,  now  deceased,  and  of  whose  estate  the  defendants 
Lewis  II.  Kittell  and  William  F.  Willey  are  admininistrators^ 
conveyed  the  farm  to  him  for  the  purpose  of  procuring  sixteen 
hundred  and  sixty- six  and  two-third  dollars,  with  which  to  pay 
off  the  incumbrances,  and  of  having  it  reconveyed  to  them, 
subject  to  the  payment  of  an  annual  sum  equal  to  the  interest 
advanced,  during  his  life  and  the  life  of  his  wife,  which  sum 
was  to  be  in  full  of  their  share  of  his  estate;  that  pursuant  to 
this  arrangement  they  joined  in  a  conveyance  of  the  farm  to 
him,  and  he  immediately  executed  the  instrumeut  of  convey- 
ance set  forth  in  the  bill  of  complaint  to  thenj,  and  delivered 
to  them  the  money  and  they  executed  an  acquittance  of  all 
claim  to  his  estate  and  delivered  it  to  him.  The  wife  of  J;he 
bankrupt  died  in  1867,  her  mother  in  October  1874,  and  her 
father  on  the  24th  day  of  November,  1874.  The  annual  sum 
was  paid  up  to  1867,  and  part  or  all  of  that  due  siuce  has  not 
been  paid.  Perhaps  the  elder  Kittell  had  before  made  ad- 
vances to  his  daughter  on  account  of  which  he  required  the 
acquittanee,  and  perhaps  not ;  whether  he  had  or  not  is  quite 
doubtful  upon  the  evidence  and  not  at  all  material  here. 

This  hill  is  brouglit  by  the  assignee  to  ascertain  what 
rights  ho  has  to  the  farm,  and  the  heirs  of  the  wife  of  the 
bankrupt,  as  well  as  the  administrators  of  the  estate  of  her 
father,  have  been  made  parties.  As  the  assignee  stands  upon 
the  rights  of  the  bankrupt,  it  becomes  necessary  to  ascertain 
what  rights  remained  to  the  bankrupt  after  the  transaction  and 
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conveyances  stated,  and  how  they  have  been  affected  by  sub- 
qnent  occurrences. 

Tlie  wife  of  the  bankrupt  was  under  the  disabilities  of 
coverture,  but  her  husband  and  father  were  under  none.  She 
had  no  vested  rights  in  her  father's  estate,  and  her  acquittance 
of  it  formed  no  consideration  in  law  for  either  of  the  con- 
veyances. The  bankrupt  and  her  father  were  each  the  owners 
of  what  they  conveyed,  and  had  full  power  over  the  direction 
in  which  the  conveyances  would  take  tlie  property. 

It  has  been  said  in  argument  that  the  transaction  showed  the 
conveyance  f j'om  the  bankrupt  to  be  a  mere  mortgage  to  secure 
repayment  of  the  money  advanced,  and  that  it  should  be  so 
construed  now,  and  a  lien  declared  for  the  money  in  favor  of  the 
representatives  of  the  elder  Kittell.  But  the  transaction  shows 
that  the  money  was  not  to  be  repaid  but  was  to  remain,  so  there* 
was  no  debt  for  any  mortgage  to  secure  ;  and  without  a  mort- 
gage debt  there  can  be  no  subsisting  mortgage.  There  are  no 
extrinsic  facts  that  have  any  weight  to  control  the  ordinary 
construction  of  these  instruments.  They  were  made  upon 
valid  consideration,  by  pereons  competent  to  make  them,  and 
are  operative  according  to  their  legal  construction  and  effect. 
The  deed  from  the  bankrupt  was  an  absohite  conveyance  of 
the  farm,  and  there  is  no  room  for  construction  upon  it.  The 
conveyance  to  him  and  wife  is  somewhat  anomalous,  and  must 
receive  interpretation.  Whatever  it  carried  was  conveyed  to 
them,  "  their  heira,  executors,  and  administrators."  At  the 
common  law  this  would  have  made  them  joint  tenants  without 
their  being  husband  and  wife  (Co.  Litt,,  180 ;  2  Black.  Comm., 
179).  The  nature  of  this  joint  tenancy  is  that  the  survivor 
takes  the  whole,  according  to  the  estate  he  would  have  if  the 
tenancy  continued,  and  either  may  alien  his  share  according  to 
the  same  estate  (Brooke's  Abr.  ^'Cui  i?i  vita^^  8  ;  Litt.,  §  288, 

Co.  Litt.,  186a).     They  hold  by  entireties  for  seisin,  possession, 
31 
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and  survivorship,  and  by  sliares  for  feoffment,  forfeiture,  or 
default  in  a  real  action.  {Greneley^s  case,  8  Co.  Rep.,  71). 
But  when  a  conveyance  is  taken  to  husband  and  wife,  on 
account  of  their  legal  identity  and  attendant  disabilities,  they 
take  differently.  They  take  by  entireties,  but  neither  can 
alone  alienate  to  create  a  moiety,  so  they  do  not  take  by 
moieties.  In  Brooke's  Abridgment,  Cui  in  vita  8,  it  is  laid 
down  9^% per  (yiiri-am^  "ou  le  baron  et  femme  purchase  terre,  et 
le  barren  alyen  et  devye,  la  femme  poet  aver  Cui  in  vita,  et  re- 
conver  I'entiere,  car  ne  sont  moyties  entre  la  barron  et  femme 
durant  le  couverture,  et  ideo  n'est  bone  pour  ascun  moytye, 
mes  si  les  purchase  devaunt  le  coverture,  et  puis  ent'mary, 
et  le  bar'  alyen  tout  et  devye,  la  femme  avait  Qui  in  vita  de 
I'moyty  et  recouver  ceo  et  I'alienac'  est  bon'  del  aut'  moity  q'd 
'  nota  diversitie,  car  patet."  (39  II.  VI.,  45). 

The  statute  of  this  State  of  1797  severed  all  joint  tenancies 
not  created  in  express  terms;  but  this  did  not  include  the 
peculiar  joint  estate  created  by  a  conveyance  to  husband  and 
wife,  {Brownson  v.  HuUj  16  Vt.,  309),  and  it  seems  to  have 
been  the  policy  of  the  legislature  of  the  State  to  preserve  that 
kind  of  estate  with  its  characteristics;  for  by  the  Revised 
Statutes,  the  former  statute  was  expressly  limited  so  as  not  to 
apply  to  such  conveyances,  and  so  the  law  remains  still.  (Gen. 
Stat.,  Chap.  64,  §  2  and  3).  So  by  the  law  of  the  State,  this 
conveyance  to  husband  and  wife  stood  as  at  common  law,  and 
under  it  the  survivor,  the  husband,  as  the  common  law  has 
always  been,  took  the  whole  (Litt.,  §  291 ;  1  Thomas's  Coke, 
576 ;  Beaumonfs  case,  9  Co.,  138  ;  Co.,  Litt.,  187 ;  2  Black. 
Comm.,  182 ;  Doe  v.  Parratt,  5  T.  R.,  654  ;  4 Kent  Comm.,  362 ; 
Brownson  v.  IIuU^  16  Vt.,  309).  The  instrument  was  executed 
with  all  the  formalities  required  by  the  statute  for  the  execu- 
tion of  a  deed  to  convey  full  title  to  lauds.  No  particular 
form  of  words  is  necessary  to  constitute  such  a  deed.     All  that 
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is  required  is  that  '*  there  must  be  words  sufficient  to  specify 
the  agreement  and  bind  the  parties"  (2  Black.  Coram.,  297). 
The  statute  prescribes  the  mode  of  execution  but  not  the  form. 
The  first  part  of  the  instrument  is  plainly  a  lease  of  the 
premises  during  the  lives  of  the  lessor  and  his  wife,  provided 
the  lessees  pay  the  annual  sum  of  one  hundred  dollars  to  them 
or  the  survivor,  and  pay  all  rent,  which  meant  public  rent,  and 
taxes.     The  annual  payment  was  not  called  rent  in  the  instru- 
ment, but   merely  a  sum   of  money.     This  conveyed  a  life 
estate,  for  the  lives  of  the  lessor  and  his  wife,  and  the  life  of 
the  survivor  of  them,  to  the  lessees.     Further  on  in  the  in- 
strnment  it  says:  "And  I  the   said   Jonathan  C.  Kittell  of 
Sheldon  aforesaid,  for  and  in  consideration  of  an  acquittance 
this  day  signed  by  the  said  William  and  Charlotte  Buck  to 
any  right  of  claim   to   any  portion   of   my  estate  after  my 
decease,  I  do  hereby  give,  grant,  convey,  and  confirm  all  the 
before-named  and  described  premises  to  the  said  William  and 
Charlotte  Buck,  their  heirs,  executore,  and  administrators,  with 
all  the  privileges  and  appurtenances  belonging,  from  and  after 
the  time  of   my.  own  decease,  and  the  decease  of   my  wife 
Elizabeth  Kittell,  so  that  no  one  claiming  under  me  shall  have 
or  enjoy  any  right  to  any  part  or  portion  of  said  premises 
forever."     These  words  are  sufficient  to  make  a  conveyance  of 
the  whole  remainder  after  the  expiration  of  the  life  estate. 
As  to  that  it  was  to  take  effect  in  faturo^  but  if  livery  of 
seisin  was  necessary,  this  would  not  defeat  it,  for  livery  of  the 
particular  life  estate  to  the  same  parties  under  the  same  in- 
strument would  uphold  it 

But  under  the  registry  system,  a  conveyance  in  futuro^ 
without  any  particular  estate  to  uphold  it,  may  be  made  valid 
(Oorharn  v.  Daniels,  23  Vt,  600).  There  is  nothing  in  the 
instrument  to  show  any  different  intent,  except  the  last  clause 
which  directs  and  empowers  the  executora  and  administrators 
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of  tlie  grantor  to  re-deed  the  preraises  "  if  the  said  William 
and  Charlotte  Buck  faithfully  on  their  part  fulfil  the  conditions 
of  "  the  instrument. 

But  this  is  not  repugnant  to  the  grant,  further  than  it 
requires  fulfilment  of  the  conditions.  It  is  in  accordance  with 
it,  and  only  shows  that  the  grantor  may  not  have  understood 
the  full  effect  of  the  previous  grant,  and  have  inserted  this 
clause  for  greater  certainty.  And  further,  this  clause  is  no 
paii;  of  the  agreement  of  the  parties,  but  is  merely  a  direction 
to  his  representatives,  not  binding  on  the  other  parties  nnless  it 
be  in  respect  to  the  part  they  were  to  fulfil.  The  instrument 
must  be  so  construed  as  to  give  effect  to  all  parts,  according  to 
the  intention  as  gathered  from  the  whole.  And  as  it  com- 
menced with  a  proviso  that  the  annual  payment  be  made,  and 
ended  with  a  condition  that  conveyance  be  made  if  they 
fulfilled,  the  intention  is  plain  to  have  the  estate  holden  for 
fulfilment. 

This  construction  is  the  same  in  effect  as  to  hold  that  this 
part  of  the  instrument  was  a  mere  covenant  for  conveyance  by 
his  personal  representatives.  For  the  covenant  would  run  to 
the  same  persons  in  the  same  form,  and  would  requii^e  con- 
veyance to  be  made  or  decreed  to  the  same  persons. 

The  result  is  that  the  orator  is  entitled  to  the  farm,  subject 
to  a  lien  in  favor  of  the  administrators  of  Jonathan  C.  Kittell, 
for  the  amount  of  the  annual  payment  due  at  his  decease,  and 
to  the  exemption,  if  any,  of  the  bankrupt.  The  annual  pay- 
ment was  I'eally  interest  on  money  and  can  be  computed  for 
the  fractions  of  time,  even  if  otherwise  it  could  not  be  ap- 
portioned. 

There  is  controversy  on  the  evidence  as  to  how  much  was 
due  ;  upon  which  it  is  found  that  at  his  decease  there  was  due 
all  that  accrued  after  February  10th,  1867,  except  the  sum  of 
$89.31  paid  just  before  February  10th,  1868,  in  baled  hay, 
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which  left  $10.69  balance  unpaid  of  the  instalment  due  that 
day. 

As  these  instalments  were  qtmsi  interest  and  became  due 
annually,  they  were  like  annual  interest  in  respect  to  for- 
bearance after  they  were  due ;  and  in  analogy  to  that  kind  of 
interest,  each  instalment  should  bear  interest  from  the  time  it 
should  have  been  paid  until  paid,  or  until  the  time  of  reckon- 
ing, according  to  the  law  of  the  State.  As  reckoned  to  the 
time  of  entering  the  decree,  the  instalments  amount  to  $938.29. 

Let  a  decree  be  entered  that  upon  payment  by  the  orator, 
as  assignee  in  bankruptcy  of  William  Buck,  to  Lewis  II. 
Kittcll  and  William  F.  Willey,  as  administrators  of  Jonathan 
C.  Kittell,  the  sum  of  nine  hundred  and  thirty-eight  dollai-s 
and  twenty-nine  cents,  with  interest  from  the  2d  day  of  April, 
1878,  to  the  time  of  payment,  the  orator  is  to  have  and  hold 
said  farm  free  and  clear  of  an}-  claim  in  favor  of  said  ad- 
ministrators, or  any  of  the  heire  of  said  Jonathan  C.  Kittell  or 
of  said  Charlotte  Buck  who  are  parties  to  this  cause. 
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UsuBT.— Lbx  Loci  Contra^ctus. 

D.  &  Co.  made  two  promiasoxy  notea  for  the  aooommodation  of  W.  &  Co. 
They  were  made  payable  at  the  office  of  D.  &  Co.,  in  New  York  city,  to  the 
order  of  W.  &  Co.,  and  were  deliyered  to  W.  <&  Co.  who  endorsed  them 
and  placed  them  in  the  hands  of  note-brokets  in  New  York  city  to  be 
-  dispoeed  of.  The  note-brokers,  who  were  in  correspondenoe  with  the 
N.  H.  T.  Ca,  a  corporation  in  Connecticut,  advising  them  of  opportuni- 
ties to  purchase  paper,  wrote  to  the  Company  and  enclosed  the  pajter  of 
D.  &  Co.,  saying,  ^*  This  paper  can  be  had  at  ten  per  cent,  discount.  Will 
you  take  it?  *'  The  President  of  the  Company  wrote  back  that  the  Com- 
pany would  take  the  paper,  and  enclosed  a  check  on  a  bank  in  New  York 
city  for  the  amount  of  the  paper  less  the  discount,  which  check  was  col- 
lected by  the  brokers.  W.  &  Co.  had  represented  to  the  brokers  that  the 
paper  was  business  paper,  and  by  the  understanding  between  the  brokers 
and  the  Company,  the  brokers  were  to  offer  to  the  Company  none  except 
*^  first  class  business  paper."  D.  &  Co.,  being  in  bankruptcy,  the  N.  H.  T. 
Co.  proved  a  claim  on  the  notes,  which  daim  was  objected  to  on  the  ground 
of  usury : 

Heldy  That  the  case  was  goyemed  by  the  law  of  New  York  and  not  by  the  law 
of  Connecticut ;  that  the  notes  had  no  yaUdity  till  they  passed  to  the  N.  H. 
T.  Co.,  and  that  they  were  yoid  for  usury ; 

That  the  trustee  of  D.  &  Co.,  was  not  estopped  from  disputing  the  claim 
either  because  D.  &  Co.  had  charged  W.  &  Co.  with  these  notes  on  ac- 
count on  their  books,  or  because,  by  a  course  of  dealing,  D.  &  Co.  had  led 
the  public  to  believe  that  such  paper  was  business  paper,  there  being  no 
evidence  that  the  Company  acted  or  relied  on  any  act  or  representation  of 
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the  Co.,  or  beoaofle  the  trustee  of  D.  &  Co.,  had  proved  the  notes  as  debts 
against  the  estate  of  W.  &  Co.  In  bankraptcj ; 
That  the  claim  must  be  expunged. 

Choate,  J.  This  is  a  review  of  the  decision  of  the  Regis- 
ter expunging  the  claim  of  the  New  Haven  Trust  Co.,  of  which 
formal  proof  had  been  made. 

The  claim  was  upon  two  promissory  notes  made  by  the 
firm  of  Dodge  cfe  Co.,  the  bankrupts,  payable  to  the  order  of 
,White  &  Co.,  and  by  White  &  Co.  endorsed  and  placed  in  the 
hands  of  note  brokers  in  the  city  of  New  York  to  be  disposed 
of  and  negotiated  by  them  for  account  of  White  &  Co.  The 
notes  were  on  five  .months  time  and  made  payable  at  the  office 
of  Dodge  &  Co.,  in  the  city  of  New^York. 

The  New  Haven  Trust  Co.  purchased  the  notes  before 
maturity  at  a  rate  of  discount  higher  than  seven  per  cent,  and 
the  defence  is  usury. 

The  Register  properly  finds,  upon  the  evidence,  that  the 
notes  were  made  and  issued  by  Dodge  &  Co.  for  the  accommo- 
dation of  White  &  Co.,  and  that  the  New  Haven  Trust  Com- 
pany was  tlie  first  holder  for  value.  They,  had  their  inception 
as  contracts  therefore  by  their  negotiation  to  the  New  Haven 
Trust  Co.,  and  are  usurious  and  void,  if  governed  by  the  law  of 
New  York. 

The  facts  in  relation  to  the  negotiation  of  the  notes  are  as 
follows :  One  of  the  notes  was  placed  by  White  &  Co.  in  the 
hands  of  brokers  by  the  name  of  Bound  &  Co.,  and  the  other 
in  the  hands  of  a  broker  by  the  name  of  Oallaudet.  These 
brokers  were  in  correspondence  with  the  New  Haven  Trust  Co. 
advising  them  of  opportunities  to  purchase  paper.  Bound  & 
Co.,  acting  under  this  general  understanding  with  the  Company, 
wrote  to  them  a  letter  enclosing  the  note,  and  saying,  "  This 
paper  can  be  had  at,  say  ten  per  cent,  discount.  Will  you  take 
it  ? "    Thereupon  the  letter  and  note  were  submitted  to  the 
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Board  of  Directors  of  tlie  Company  who  decided  to  take  it, 
and  tlie  President  of  the  Trust  Co.  wrote  to  Bound  &  Co.  that 
they  would  take  the  paper,  and   by  the  same  letter  sent  to 
Bound  &  Co.  a  cheek  on  a  bank  in  New  York  city  for  the 
anaount  of  tlie  note  less  the  discount.     This  letter  was  written 
and  mailed  at  New  Haven,  Conn.     On  the  receipt  of  the  let- 
ter the  brokers  collected  the  check.     Prior  to  the  negotiation 
of  the  note  White  &  Co.  represented  to  the  broker  that  the 
paper  was  business  paper,  and  by  the  uudei-standing  between 
the  broker  and  the  Trust  Co.  the  former  was  to  offer  the  Trust 
Co.  none  except  "  first  class  business  paper." 

Tlie  facts  as  to  the  other  note  are  conceded  to  be  substan- 
tially the  same. 

Upon  these  facts  it  was  properly  decided  by  the  Register 
that  the  law  of  New  York  and  not  the  law  of  Connecticut  gov- 
erns the  case,  and  that  the  notes  were  void  for  usury.  The 
loan  was  made  in  New  York.  What  took  place  in  Connecticut 
was  that  the  lender  there  consented  ^to  make  the  loan.  Ho 
accepted  the  offer  of  White  &  Co's  agent,  and  when  the 
President  of  the  Trust  Company's  letter  was  mailed  at  New 
Haven  the  Trust  Company  had  agreed  to  make  the  loan.  The 
acceptance  of  an  offer  by  letter  is  complete  when  the  party 
who  is  to  accept  puts  in  the  mail  his  letter  of  acceptance 
{Tayloe  v.  Merchant?  Im,  Co.y  9  How.,  390).  The  money  with 
which  the  loan  was  to  be  made,  however,  was  in  the  city  of 
New  York,  deposited  with-an  agent  of  the  Trust  Company,  and 
until  tliat  money  was  actually  drawn,  or  at  least  until  that 
agent,  the  Fourth  National  Bank,  should  accept  and  promise  to 
pay  the  check  to  the  holder,  the  money  remained  as  before, 
entirely  subject  to  the  control  of  the  Trust  Company.  Not- 
withstanding the  writing  of  the  letter  enclosing  the  check  the 
Trust  Company  could  at  any  time  before  the  check  was  pre- 
sented have  directed  the  Bank  not  to  pay  the  check.     The  very 
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terms  of  the  acceptance  of  the  offer  by  the  Trust  Company  im- 
plied a  payment  of  the  money  in  New  York  by  it  through  its 
agent  there,  the  Fourth  National  Bank,  to  White  &  Co.'s  bro- 
ker. In  principle  I  do  not  think  the  case  can  be  distinguished 
from  an  acceptance  by  an  individual  in  New  Haven  of  the 
same  offer,  to  be  carried  into  effect  by  the  payment  of  the 
money  by  the  lender  to  the  borrower  the  next  day  in  New 
York.  And  I  cannot  doubt  that  a  loan  thus  made,  if  usurious 
by  the  law  of  New  York,  would  be  void,  although  the  borrower 
and  lender  had  agreed  in  Connecticut  on  the  terms  of  the  loan, 
so  to  be  tliereafter  made  in  New  York.  The  cases  of  Tilden 
V.  Blair,  21  Wall.,  241,  and  Providence  Savings  Bank  v.  Frosts 
13  N.  B.  Reg.,  356,  are  controlling  authorities  in  this  Court, 
but  in  both  those  cases  the  money  lent  was  paid  to  the  bor- 
rower on  the  security  out  of  the  State  of  New  York.  In  Til- 
den V.  Blair,  the  acceptance  of  Tilden  was  taken  to  Illinois 
and  there  negotiated,  and  the  transaction  as  a  loan  on  the  credit 
of  the  acceptance  was  there  consummated,  and  the  mouey 
paid.  In  the  Savings  Bank  case,  the  notes  were  taken  to  Khode 
Island,  and  there  they  were  negotiated  and  the  njoney  paid. 
In  the  present  case  there  was  no  loan  made  in  Connecticut. 
The  parties  there  agreed  upon  the  terms  of  a  loan  to  be  made 
in  New  York,  and  it  was  made  in  New  York. 

It  was  urged  on  behalf  of  the  Trust  Company  that  the 
trustee  of  Dodge  &  Co.  was  estopped  to  dispute  its  claim  on 
several  grounds;  Jirst,  because  Dodge  &  Co.  had  charged 
White  &  Co.  in  account  with  these  notes  on  their  books ;  seo- 
ondly,  because,  by  a  long  course  of  dealing  in  similar  paper, 
Dodge  &  Co.  had  led  the  public  to  believe  that  the  paper  made 
by  Dodge  &  Co.  and  endorsed  by  White  &  Co.,  and  put  on  the 
market,  was  the  business  paper  of  Dodge  &  Co.;  and  thirdly, 
because  the  trustee  of  Dodge  &  Co.  had  made  proof  of  these 
notes  as  debts  against  the  estate  of  White  &  Co.  in  bankruptcy. 
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As  to  the  fii'st  point,  entries  in  the  books  of  the  bankrupts 
would  not  estop  them,  much  less  their  assignee  or  trustee. 
Besides,  as  matter  of  bookkeeping,  the  charge  of  these  notes 
was  not  improper,  though  they  were  accommodation  notes. 
Book  entries  are  made  not  with  a  view  to  the  happening  of 
insolvency,  but  with  the  expectation  that  obligations  entered 
into  will  be  performed.  Although  the  mere  giving  of  accom- 
modation paper  creates  no  debt  unless  and  until  the  paper  is 
negotiated,  and  therefore  when  bankruptcy  intervenes  and 
nothing  has  been  done  with  the  paper  by  the  payee,  the  charge 
made  becomes,  in  the  event  that  has  happened,  erroneous  in  so 
far  as  it  imparts  a  debt  from  the  payee  to  the  maker;  yet 
when  the  charge  was  made,  it  was  doubtless  expected  that  the 
notes  would  be  negotiated  by  the  payee  and  be  paid  by  the 
maker  with  funds,  to  be  afterward  received  from  and  credited 
to  the  payee,  and,  in  anticipation  of  this  course  of  business,  the 
charge  was  proper  enough. 

As  to  the  second  ground  of  estoppel  it  is  enough  to  say 
that  there  is  no  evidence  whatever  that  the  Trust  Company 
acted  or  relied  on  any  act  or  representation  whatever  of  Dodge 
&  Co.,  except  what  appears  on  the  notes  themselves  and  the 
making  of  notes  payable  to  another  party  has  never  been  held 
to  be  such  a,  representation  as  estops  the  maker  from  showing 
that  they  were  accommodation  paper  even  in  favor  of  one  to 
whom  the  payee  represented  them  to  be  such  and  who  took 
them  in  good  faith,  on  such  representations  of  the  payee.  As 
to  the  third  ground  of  estoppel,  whether  or  not  the  trustee 
of  Dodge  &  Co.  had  knowledge  of  the  usury  when  he  made 
proof  of  the  notes  against  the  estate  of  White  &  Co.,  does  not 
appear.  If  he  had  not,  he  might  very  properly  make  proof  of 
tlie  notes  as  a  contingent  claim,  assuming  that  they  wei-e  out- 
standing and  valid  debts  against  Dodge  &  Co.,  in  the  hands  of 
endorsees  for  value,  in  which  case  he  would  have  a  valid  claim 
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against  White  &  Co..  if  they  should  be  proved  against  Dodge 
&  Co.,  and  even  if  he  liad  knowledge  of  the  usuiy,  the  proof 
of  them  against  White  &  Co.,  if  impi-oper,  would  not  operate 
as  an  estoppel  in  favor  of  the  Trnst  Company,  since  it  was  at 
most  a  mistake,  liable  to  be  eoiTected  on  motion  of  any  other 
creditor  of  White  &  Co!,  and  the  Trnst  Company  has  not  upon 
the  faith  thereof  parted  with  its  money  or  changed  its  position 
as  to  the  notes  in  question,  which  is  essential  to  the  creation  of 
an  estoppel  in  pais. 

Decision  of  Register  expunging  the  claim  confirmed. 

For  New  Haven  Trust  Company,  G,  S.  Hastings. 
For  Trustee,  £.  R,  liolinson. 


IN  THE  MATTER  OF  LOUIS  M.  OBERHOFFER. 

Privilbged   Debts   in   Bankruptcy. — Judgment   against   Assioneb. 

— Assigneb^s  Costs  and  Commibsions. 

At  the  commenoement  of  bankruptcy  pxoceediDgH,  the  bankmpt,  who  was  a 
mahnfacturer  of  woollen  cloths,  had  in  his  mill  wool  which  he  had  receiyed 
from  A.  under  a  contract,  by  which  he  was  to  work  it  up  into  cloth  for  com- 
pensation. The  assignee  in  bankruptcy  took  possession  of  the  mill  and  of 
the  wool  in  it,  in  the  form  of  wool  yams  and  partly  finished  cloth,  and  under 
the  direction  of  the  Court  was  allowed  to  purchase  other  materials  and  com- 
plete the  unfinished  stock.  A.  demanded  of  the  assignee  the  unfinished 
cloth,  yam,  and  wool  on  hand,  offering  to  pay  for  the  labor  and  material  ex- 
pended on  it.  The  assignee  refused  to  deliyer  it,  and  A.  brought  suit  in 
troTer  ^against  him  and  recoTered  a  judgment  for  the  amount  realized  by  the 
assignee  from  the  sale  bf  goods  manufactured  from  A.*s  wool,  deducting 
the  cost  of  labor  and  other  materials  put  into  them.  A.'s  claim  was  a  doubt- 
ful one,  and  such  as  the  assignee  was  justified  in  contesting.  The  amount 
of  money  in  the  hands  of  the  assignee  was  not  enough  to  pay  this  judgment 
after  deducting  the  costs,  fees,  and  expenses  of  the  assignee  in  the  bank- 
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rupCc^  prooeedings  and  hia  administration  of  the  estate.  A.  thereupon 
moTed  the  Court  that  the  judgment  be  paid  by  the  assignee  as  far  as  the 
funds  in  his  hands  would  go : 
Heid^  That  the  petitioner  having  recovered  damages  had  no  claim  to  the  money 
in  the  hands  of  the  assignee,  as  being  his  own  property,  and  was  entitled 
to  no  priority  as  against  the  claim  of  the  assignee  for  his  costs  and  expenses 
of  administration  paid  or  incurred,  or  for  his  commissions. 

Choate,  J,  The  bankrupt  was  a  mainifacturer  of  woollen 
cloths.  At  the  time  of  the  commencement  of  the  proceedings 
in  bankruptcy,  he  had  in  hie  mill  certain  wool  which  he  had 
received  from  R.  W.  Aborn  and  otliers,  under  a  contract,  by 
which  he  was  to  work  up  the  same  into  cloth  for  them,  and  to 
receive  compensation  for  the  labor  and  materials  used  in  the 
manufacture.  The  assignee  took  possession  of  the  mill  and  its 
contents,  including  the  wool  in  question,  then  in  course  of 
manufacture,  in  the  form  of  wool  yarns  and  partly  completed 
cloth.  Under  the  direction  of  the  Court  the  assignee  was 
allowed  to  purchase  other  materials  and  to  complete  the  manu- 
facture of  cloth  fix>m  the  materials  and  unfinished  stock  in  the 
mill,  and  the  new  material  so  purchased.  The  petitioners  de- 
manded of  the  assignee  the  unfinished  cloth  and  yarn,  and  the 
wool  on  hand,  belonging  to  them,  offering  to  pay  the  charges 
for  labor  and  materials  expended  thereon.  The  assignee  hav- 
ing refused  to  recognize  their  claim,  they  brought  suit  against 
him  as  assignee  in  the  Circuit  Court  in  trover,  and  after  a  trial 
and  verdict  in  their  favor,  have  recovered  judgment  for  the 
principal  sum  of  $1,737.69  with  $629.79  interest,  as  their  dam- 
ages, and  $208.1 1  costs.  Under  the  instructions  of  the  Court 
the  recoveiy  was  limited  to  the  amount  realized  by  the  assignee 
from  the  sale  of  the  goods  manufactured  from  the  petitioners 
wool,  deducting  tlierefrom  the  cost  of  labor  and  other  materials 
put  into  the  goods  by  the  bankrupt  and  the  assignee.  The  jury 
found  the  amount  thev  were  so  entitled  to,  to  be  said  sum  of 
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$1,737.69,  and  interest  was  allowed  from  the  time  of  the  de- 
mand made  upon  the  assignee  by  the  petitioners. 

The  amount  in  the  hands  of  the  assignee  is  insufficient  to 
pay  this  judgment  in  full  after  the  payment  of  the  fees,  costs, 
and  expenses  of  the  assignee  incurred  in  the  course  of  the 
bankruptcy  proceeding  and  in  his  administration  of  the  estate, 
and  the  petitioners  now  move  that  their  judgment  be  paid  in 
full  or  so  far  as  the  funds  in  the  hands  of  the  assignee  will  go 
toward  its  payment,  the  effect  of  granting  which  will  be  to 
give  it  a  priority  over  the  costs  and  expenses  of  administration 
and  the  commissions  of  the  assignee. 

The  motion  must  be  denied.  Tlie  position  taken  by  the 
petitioners  that  the  money  in  the  hands  of  the  assignee  is  their 
money  cannot  be  sustained.  If  instead  of  bringing  an  action 
of  trover  for  damages  the  petitionera,  being  able  to  trace  into 
the  hands  of  the  assignee  and  to  identify  in  any  fund  or  as  part 
of  any  separate  fund  in  his  hands  the  proceeds  of  their  goods, 
had  claimed  it  as  their  own  mone}'  on  application  to  the  Court 
and  proof  of  its  identity,  they  might  have  had  an  order  that  ' 
it  be  paid  to  them,  with  proper  deductions  for  labor  and 
materials  expended  on  their  goods.  Such  a  claim  however, 
would  not  have  extended  beyond  the  money  of  the  petitioners 
so  traced  and  identified  in  the  hands  of  the  assignee  with  such 
increase  thereof  or  interest  thereon  as  the  assignee  might  actu- 
ally have  realized  on  it  in  his  hands.  It  would  not  extend  to 
interest  on  the  amount  of  their  money,  unless  actuall}'  realized 
by  the  assignee,  for  beyond  that  any  interest  would  not  be 
their  money,  but  damages  for  the  detention  of  their  money  or 
goods,  nor  would  such  claim  extend  to  any  costs.  But  instead 
of  pursuing  this  remedy,  perhaps  because  it  was  impossible 
for  them  to  trace  and  identify  the  actual  proceeds  of  their 
goods  they  have  elected  to  sue  the  assignee  in  trover,  to  sue  for 
and  recover  not  their  own  money,  but  damages  for  the  tortious 
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detention  of  their  goods.  They  have  had  their  damages 
assessed  and  determined  by  verdict  and  judgment.  They  have 
thereby  clearly  lost  and  waived  any  claim  they  may  once  have 
had  to  the  money  in  the  hands  of  the  assignee  as  their  own 
money.  All  their  rights  against  him  are  merged  in  the  judg- 
ment. They  cannot  hold  their  judgment  for  damages  and 
their  title  to  the  proceeds  of  the  goods  as  their  own  too. 

The  petitioners  then  having  no  claim  to  the  money  in  the 
hands  of  the  assignee  as  their  own  money,  have  they  any  lien  on 
it,  or  any  claim  of  priority  as  against  the  claim  of  the  assignee 
for  the  allowance  of  his  fees  and  costs  and  expenses  of  adminis- 
tration paid  or  incurred,  or  for  his  commissions  ?  I  think  not. 
Section  5101  of  the  Rev.  Statutes  provides  that  in  the  order  for 
a  dividend  "  the  fees,  costs,  and  expenses  of  suits,  and  of  the 
several  proceedings  in  bankruptcy,  and  for  the  custody  of  prop- 
erty "  are  first  to  be  paid  in  full.  Tiiere  is  no  express  provision 
as  to  judgments  .that  may  be  recovered  against  the  assignee, 
and  I  see  no  reason  for  preferring  such  a  judgment  over  these 
expenses  which  are  expressly  j)referred  by  the  statute.  On  the 
contrary  the  preference  given  to  the  fees,  costs,  and  expenses 
of  the  assignee  is  clearly  just  and  right.  Assuming  that  the 
estate  of  the  bankrupt  is  lialjle  for  such  claims  as  that  of  the 
petitionee  in  preference  to  the  claims  of  creditors  of  the  bank- 
rupt, yet  in  no  proper  sense  is  thq^e  any  estate  to  pay  their 
claim,  except  what  remains  after  paying  the  necessary  expense 
of  administering  it,  and  realizing  upon  it,  and  thus  creating 
the  fund  available  to  pay  such  claims.  Therefore  by  virtue  of 
the  express  provisions  of  the  Statute  as  well  as  upon  general 
equitable  grounds,  the  fees,  costs,  and  expenses  of  administra- 
tion must  be  first  paid.  I  have  had  some  doubt  as  to  the 
assignee's  commission,  the  doubt  being  whether  as  against  the 
petitionei-8,  toward  whom  his  act  was  tortious,  he  can  equita- 
bly deplete  the  fund  by  taking  out  anything  for  his  services, 
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but  I  have  concluded  that  he  is  entitled  to  his  commission. 
Though  guilty  of  a  technically  tortious  act  as  against  the 
petitioners,  the  case  clearly  shows  that  even  as  regards  their 
claim  he  has  only  done  his  duty  toward  the  creditors.  The 
petitioners  claim  was  not  so  clear  that  it  was  his  duty  to  yield 
to  it,  and  it  was  so  doubtful  in  fact  and  in  law  that  a  judicial 
investigation  was  necessary,  and  it  was  settled  only  after  a  long 
trial,  by  the  verdict  of  a  jury.  He  has  done  nothing  for  which 
he  should  be  deprived  of  his  commissions. 
Motion  denied. 

For  motion,  A.  P.  Whitehead. 
Opposed,  J.  E,  PavBOixB. 


THE  CANAL  BOAT  INDEPENDENT. 

Marshal's  aoflra— Withdrawal  of  Kbbfbr. 

The  marshal  having  attaclied  a  veasel  under  process  issued  in  a  possessory 
action  and  put  a  keeper  in  charge,  the  UbeUant's  proctors,  at  the  time  of 
the  issuing  of  the  process,  gave  the  marshal  notice  not  to  put  a  keeper  in 
chaise.     The  libel  having  been  dismissed  with  costs,  the  clerk  allowed  the 
marshars  disbursements  for  keeper's  fees,  and  the  libellants  appealed  from 
the  taxation  : 
Held,  That  the  marshal  must  be  allowed  the  keeper's  fees. 
A  hbellant,  desiring  to  be  relieved  of  the  expense  of  a  keeper,  should  not  rely 
on  a  notice  to  the  marBhal,  but  make  application  £o  the  Court  to  direct  the 
withdrawal  of  the  keeper. 

Choate,  J.  Appeal  from  clerk's  taxation  of  the  costs  of 
the  marshal.  The  suit  was  a  possessory  suit,  and  under  the 
mandate  issued  on  the  filing  of  the  libel  the  marshal  attached 
the  vessel  and  put  a  keeper  in  charge,  December  3, 1877.  At 
the  time  of  the  issuing  of  the  process  the  libellant'a  proctor 
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gave  notice  to  the  marshal  not  to  place  a  keeper  in  charge. 
After  return  of  process,  appearance,  claim,  and  answer,  and 
after  trial,  the  libel  has  been  dismissed  with  costs.  In  taxing 
the  costs  of  tlie  marshal,  the  clerk  has  allowed  his  disburse- 
ments for  keeper's  fees.     The  libellant  appeals. 

The  process  which  the  libellant  sued  out  directs  the  mar- 
shal '^to  attach  the  said  canal  boat,  <&c.,  and  to  detain  the 
same  in  your  custody  until  the  further  oi-der  of  the  Court  re- 
specting the  same."  I  think  that  a  mere  notice  from  the  libel- 
lant not  to  put  a  keeper  on  board  cannot  excuse  the  marshal 
from  the  duty  of  custody  imposed  upon  him  by  the  mandate. 
The  meaning  of  the  notice  is,  that  so  far  as  the  libellant  is  con- 
cerned, the  mai-shal  is  excused  from  holding  the  vessel  for  his 
beneidt,  and  the  effect  of  it  would  be  that  if  the  vessel  should 
escape,  in  consequence  of  there  being  no  keeper  on  her,  the 
libellant  could  not  hold  tlm  mai-shal  responsible  to  him.  But 
neither  the  direction  in  the  mandate  nor  the  purpose  of  it  is  to 
hold  the  vessel  merely  for  the  benefit  of  the  libellant  and  to 
protect  his  interest.  The  theory  on  which  the  mandate  is 
based  is  that  the  marshal  is  to  dispossess  the  party  in  possession 
of  the  vessel,  and  to  hold  possession  of  it  to  await  the  further 
order  of  the  Court,  and  after  this  mandate  has  been  issued  and 
.is  executed  by  the  seizure  of  tlie  ship,  not  only  those  before  in 
possession,  but  any  other  parties  having  an  interest  and  sum- 
moned to  appear  may  well  rely  upon  the  terms  of  the  man- 
date, and  upon  the  ^  fact  of  the  marehal's  possession,  and  its 
continuance  till  the  Court  shall  otlierwise  order,  and  all  parties 
may  act  upon  the  belief  that  the  marshal  will  hold  the  pos- 
session of  the  vessel.  Perhaps  the  master  or  ownere  seldom 
actually  leave  the  ship  in  the  sole  possession  of  the  marshal, 
but  they  may  do  so,  and  in  such  case  they  might  suffer  injury 
or  tlie  loss  of  the  ship  from  the  w^ithdrawal  of  the  marshal. 

For  these  reasons  I  think  it  is  clear  that  a  libellant  desir- 
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ing  to  be  relieved  of  the  expense  of  a  keeper,  should,  instead 
of  relying  on  a  notice  to  the  marshal,  apply  to  the  Court,  and 
perhaps,  on  notice  to  the  parties  who  might  be  prejudiced,  the 
Court  may  pennit  or  direct  the  withdrawal  of  the  keeper. 
Taxation  affirmed. 

For  libellant,  Beebcy  Wilcox  cfe  Hobhs, 
For  claimant,  M.  M.  Badlong, 


THE  CANAL-BOAT  JAMES   PLATT. 

Damage  to  Oargo.— Shipment  on  Deck. — ^Negligence. 

A  quantity  of  cement  was  shipped  on  board  a  canal-boat  at  Pier  1,  North  River, 
to  be  delivered,  250  barrels  on  board  a  steamer  lying  at  Pier  30,  North  River, 
and  ioO  barrels  in  Brooklyn.  The  150  barrels  were  put  in  the  hold,  and  the 
250  were  put  on  deck  with  the  consent  of  the  shipper.  The  canal-boat  ar- 
rived at  Pier  30  too  late  to  deliver  the  cement  on  that  day,  and  waited  till 
next  day.  During  the  night  the  cement  was  damaged  by  rain,  the  master  of 
the  canal-boat  having  taken  no  means  to  protect  it : 

Held^  That  the  injury  was  caused  by  negligence  of  the  canal-boat,  and  that 
the  canal -boat  was  liable,  notwithstanding  the  consent  of  the  shipper  to  the 
shipment  on  deck. 

Choate,  J.  The  libellant  shipped  on  boa]*(l  the  canal- 
boat  James  Piatt,  400  barrels  of  cement  under  an  agreement 
between  him  and  the  master,  whereby  the  master  agreed  to 
carry  the  same  from  Pier  No.  1,  North  River,  and  to  deliver 
them,  250  barrels  on  board  a  steamer  at  Pier  36,  North  River, 
and  150  in  Brooklyn.  The  agreement  was  made  on  the  19th 
day  of  February,  1878,  and  the  cement  wa&  taken  on  board  on 
the  morning  of  the  21st.  The  150  barrels  to  be  delivered  in 
Brooklyn  were  put  in  the  hold,  the  250  barrels  to  be  delivered 

on  the  steamer  at  Pier  No.  36  were  placed  on  deck.     The 
82 
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freight  agreed  upon  was  $23.00  for  the  entire  service.  It  was 
nndoubtedly  the  expectation  of  both  parties  that  the  cement  to 
be  delivered  at  Pier  36  would  be  delivered  on  the  same  day  on 
which  it  was  taken  on  board  the  canal-boat,  and  this  probably 
accounts  for  the  fact  that  this  part  of  the  cargo  was  placed  on 
deck  while  the  rest  was  put  in  the  hold.  The  lilnsUant  knew 
that  the  cement  bound  for  Pier  36  was  placed  on  deck,  and 
cautioned  the  master  to  keep  it  dry,  which  the  master  said  he 
would  do.  Owing  to  some  delay  in  getting  the  cement  on  the 
canal-boat,  and  the  lateness  of  the  hour  at  which  she  arrived  at 
Pier  36,  and  the  stopping  of  the  work  of  shipping  it  on  the 
steamer  at  about  half- past  six  o'clock  in  the  evening,  a  part  of 
the  deck  cargo  remained  on  the  canal-boat  all  night,  and  was 
injured  by  the  I'ain,  and  it  is  for  this  damage  that  the  libel  is 
brought.  This  article  is  one  liable  to  be  injured  by  exposure  to 
rain,  as  the  master  well  knew.  When  the  men  in  charge  of  the 
steamer  refused  to  receive  any  more  that  night  the  weather  was 
very  threatening,  and  there  was  a  strong  pix)bal>ility  of  a  heavy 
rain,  and  it  began  to  rain  about  eight  o'clock  in  the  evening, 
and  rained  all  night.  The  master  was  warned  that  it  was  likely 
to  rain  by  the  libellant's  agent  and  by  others,  and  cautioned  to 
protect  the  cement  in  case  it  was  left  on  deck  at  the  end  of  the 
day's  work,  but  he  took  no  precautions  whatever  for  its  protec- 
tion, although  he  could  easily  and  without  expense  have  put 
it  in  the  hold,  or  could  have  obtained  tarpaulins  to  cover  it,  or 
have  landed  it  on  the  pier  where  it  would  have  been  under 
cover. 

The  claimants  insist  that  in  consenting  to  the  shipment  of 
the  cement  on  deck  the  libellant  took  on  himself  all  the  risks 
of  its  exposure  to  the  weather.  Doubtless,  he  did  take  the  risks 
of  any  sudden  and  unexpected  injury  by  the  weather,  which 
could  not,  in  the  exercise  of  due  diligence,  have  been  foreseen 
and  prevented  by  the  master,  but  1  think  this  consent  to  the 
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stowasre  on  deck  was  for  the  convenience  of  the  master  to  make 
the  deliverv  to  the  steamer  easier,  and  that  it  did  not  absolve 
the  master  from  the  ordinary  obligation  of  a  common  carrier 
to  protect  the  goods,  which  were  in  this  case  peculiarly  liable 
to  injury  from  water.  The  rule  that  if  goods  stowed  on  deck 
with  tlie  consent  of  the  shipper  are  jettisoned,  the  shipper 
must  bear  the  loss  has  no  application  to  this  case.  The  carrier 
is  not  absolved  by  the  fact  that  the  goods  are,  with  the  consent 
of  the  shipper,  laden  on  deck  from  the  obligation  to  protect 
them  against  damage  from  dangers  actually  foreseen,  and  easily 
guarded  against  while  in  transit.  In  this  case  the  master  was 
guilty  of  gross  negligence,  and  that  was  the  immediate  cause  of 
the  damage. 

Other  grounds  of  defence  urged  are  that  there  was  an  ex- 
press agreement  on  the  part  of  the  shipper  that  the  goods 
should  be  put  on  board  the  steamer  the  day  they  were  shipped, 
and  that  he  was  responsible  for  the  refusal  of  the  steamer  to 
take  them  all  that  day,  but  these  points  have  no  basis  in  the 
evidence. 

Decree  for  libellant  for  amount  of  damage  agreed  upon, 
$131.00  and  costs. 


For  libellant,  A.  JV.  Welter. 

For  claimant,  Beebe^   Wilcox  da  Jlobbs. 
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IN   THE  MATTER  OF  ABNER  E.  SMITH  and  others, 

BANKRUPTS. 

Abrbbt. —Factor's  Liability.  — Discharoe. 

S.  &  Co.  were  adjudicated  bankrupts  in  June,  1877.  On  Febmaz7  5,  1878, 
an  order  was  granted  for  the  arrest  of  the  bankrupts  in  an  action  in  the 
Supreme  Court  of  the  State  of  New  Tork.  S.  haying  been  arrested  under 
that  order,  petitioned  this  Court  for  a  discharge  from  the  arrest.  The  debt, 
to  recover  which  the  action  in  the  Supreme  Court  was  brought,  accrued 
prior  to  the  commencement  of  the  bankruptcy  proceedings  and  was  for  the 
proceeds  of  goods  consigned  to  them  for  sale  as  factors  : 

Held^  That  the  cases  which  held  that  a  factor's  liability  is  not  discharged  by 
a  discharge  in  bankruptcy  {In  re  Seymour^  1  N.  B.  R.,  29 ;  In  re  KimbaUj  3 
N.  B.  R.,  204,  854),  hare  been  over  ruled  by  thecase  of  J^eal  v.  Clark  (5  Otto, 
704)  which  case,  though  not  directly  involying  the  question,  adopted  a  prin- 
ciple of  construction  as  to  the  33d  Section  of  the  Bankruptcy  Act  of  1867, 
which  is  clearly  applicable  to  the  case  of  a  factor ; 

That  under  the  principle  laid  down  in  that  case,  it  must  be  held  that  the  debt, 
to  reooyer  which  the. action  in  the  Supreme  Court  was  brought,  would  be 
discharged  by  the  discharge  in  bankruptcy,  and  that  the  petitioner  was 
therefore  entitled  to  be  discharged  from  arrest. 

Choate,  J.  This  is  an  application  on  behalf  of  Smith,  one 
of  the  bankrupts,  to  be  discharged  from  arrest  under  an  order 
of  arrest  granted  in  an  action  in  the  Supreme  Court  of  the 
State  of  New  York,  June  30, 1877.  The  petitioner  and  his  co- 
partners were  adjudicated  bankrupts  on  petition  of  creditors. 
The  arrest  was-  made  under  an  order  dated  February  5,  1878, 
pending  the  proceedings  in  bankruptcy,  and  the  petitioner  is 
now  held  to  bail. 

The  petitioner  is  entitled  to  be  discharged,  provided  the 
cause  of  action  on  which  he  has  been  arrested  is  a  debt  from 
which  his  discharge  in  bankruptcy,  if  granted,  will  release  him, 
{In  re  Olaser,  1  N.  B.  R,  336).  Tlie  debt,  for  the  recovery  of 
which  the  action  was  brought,  as  set  forth  in  the  affidavit  on 
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which  the  order  of  arrest  was  granted,  accrued  prior  to  the 
fih'ng  of  the  creditor's  petition  against  the  bankrupts,  and  is  a 
claim  against  them  for  the  proceeds  of  goods  consigned  to  them 
for  sale  as  factora. 

The  Bankrupt  Law  of  1867,  §  33,  provided  that  "  no  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt  or  by 
his  defalcation  as  a  public  officer,  or  while  acting  in  a  fiduciary 
character  shall  be  discharged  under  this  act."  There  has  been 
considerable  conflict  of  authority  as  to  whether  a  claim  against 
a  factor  for  the  proceeds  of  goods  consigned  to  him  for  sale 
was  protected  under  this  section  from  the  effects  of  a  discharge. 
It  was  early  held  in  this  district  by  Judge  Blatchford  and  Mr. 
Justice  Nelson,  after  a  very  careful  examination  of  the  ques- 
tion that  such  a  debt  was  not  discharged  {In  re  Seymour y  1  B. 
R,  29  ;  In  re  KirnhaUy  2  K  B.  R,  204,  354).  The  same  con- 
struction of  the  Act  has  been  declared  in  other  districts  and  in 
some  of  the  State  Courts;  Other  cases,  however,  of  great 
authority,  have  held  the  contrary  {Orover  et  al.  v.  Clinton^  U. 
S.  Circuit  Court,  Wisconsin,  Davis  and  Hopkins,  J.J. ;  Owsley 
V.  Cobin^  Circuit  Court,  South  Carolina,  by  Waite,  Ch.  J.,  15 
N.  B.  R,  489).  And  In  Neal  v.  Clark,  5  Otto,  708,  the 
Supreme  Court  of  the  United  States  appear  to  approve  the 
construction  given  by  that  Court  to  the  corresponding  section  of 
the  Bankrupt  Act  of  1841,  in  the  case  of  Chapman  v.  Forsyth, 
2  How.,  202,  as  applicable  to  the  33d  Section  of  the  Act  of 
1867.  The  Act  of  1841,  excluded  from  its  benefits  "  all  per- 
sons owing  debts  created  in  consequence  of  a  defalcation  as  a 
public  officer,  or  as  executor,  administrator,  guardian,  or  ti*U8- 
tee,  or  while  acting  in  any  other  fiduciary  capacity."  In  Chap- 
man V.  Forsyth,  it  was  held  that  the  debt  due  from  a  factor 

A 

for  the  balance  of  his  account  was  not  a  fiduciary  debt  within 
the  meaning  of  the  Act,  that  the  words  "  other  fiduciary 
capa^ty^^  must  be  construed  to  refer  to  trusts  or  fiduciary 
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relations  of  the  same  kind  as  those  enumerated,  that  is,  public 
officers,  executors,  administrators,  guardians,  and  frustees. 
The  decision  of  tlie  case  In  re  Kimhall^  proceeded  npou  the 
theory  that  the  33d  Section  of  the  Act  of  1867  was  much 
broader  in  its  terms  and  meaning  than  the  corresponding  sec- 
tion of  the  Act  of  1841.  The  language  of  the  Act  of  1867, 
was  "  No  debt  created  bv  the  fraud  or  embezzlement  of  the 
bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while 
acting  in  any  fiduciary  character,  shall  be  discharged  under 
this  act."  In  Need  v.  Clark^  5  Otto,  704,  the  Court  of  Appeals 
of  Virginia  had  held  that  the  liability  of  one  who  purchased 
with  notice  from  an  executor  at  a  discount  a  part  of  the  assets 
under  circumstances  which  made  it  a  devastavit  on  the  part  of 
the  executor,  so  to  dispose  of  them,  but  without  actual  fraud  on 
tlie  part  of  the  purchaser  w^as  not  discharged  from  his  liability 
by  a  subsequent  discharge  in  bankruptcy.  The  Supreme  C!ourt 
of  the  United  States  reversed  the  judgment  on  the  ground  that 
the  "fraud"  intended  by  the  statute  is  actual  and  not  construc- 
tive fraud,  and  they  make  the  following  observations  on  the 
construction  of  the  Act  of  1867 :  "  The  Bankrupt  Act  of  1841, 
exempted  from  discharge  debts '  created  in  consequence  of  a  de- 
falcation as  a  public  officer,  or  as  executor,  adnn'nistrator,  guar- 
dian, or  trustee,  or  while  acting  in  any  other  fiduciary  capacity.' 
The  question  arose  under  that  act  whether"  a  factor  who  had 
sold  the  property  of  his  principal,  and  had  failed  to  pay  over 
the  proceeds,  was  a  fiduciary  debtor  within  the  meaning  of  that 
clause.  This  Court,  in  Chapman  v.  Forsyth^  said,  '  If  the  act 
embrace  such  a  debt,  it  will  be  difficult  to  limit  its  application. 
It  must  include  all  debts  arising  from  agencies,  and  indeed  all 
cases  where  the  law  implies  an  obligation  from  the  trust  re- 
posed in  the  debtor.  Such  a  construction  would  have  left  but 
few  debts  on  which  the  law  could  operate.  In  almost  all  the 
commercial  transactions  of  the  country,  confidence  is  reposed 
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in  the  punctuality  and  integrity  of  the  debtor ;  and  a  violation 
of  those  is,  in  a  commercial  sense,  a  disregard  of  a  trust.  But 
tliis  is  not  tlie  relation  spoken  of  in  the  first  section  of  the  act. 
The  cases  enumerated  Hhe  defalcation  of  a  public  officer,' 
^executor,'  'administrator,*  'guardian,'  or  'trustee,'  are  not 
cases  of  implied  but  special  trusts ;  and  '  the  other  fiduciary 
capacity '  mentioned,  must  mean  the  same  classes  of  trusts. 
The  act  speaks  of  technical  trusts,  and  not  those  which  the 
law  implies  from  the  contract.  A  factor  is  not  therefore  within 
the  act.'  A  like  process  of  reasoning  may  be  properly  em- 
ployed in  construing  the  corresponding  section  of  the  act  of 
1867.  It  is  a  familiar  rule  in  the  interpretation  of  written  in- 
struments and  statutes,  that  '  a  passage  will  be  best  interpreted 
by  reference  to  thsCt  which  precedes  and  follows  it.'  So  also 
'  the  meaning  of  a  word  may  be  ascertained  by  reference  to 
the  meaning  of  words  associated  with  it.'  .  .  .  Applying  these 
rules  to  this  case  we  remark  that  in  the  section  of  the  law  of 
1867,  which  sets  forth  the  classes  of  debts  which  are  exempted 
from  the  operation  of  a  discharge  in  bankruptcy,  debts  created 
by  'fraud'  are  associated  directly  with  debts  created  by  'em- 
bezzlement.' Such  association  justifies,  if  it  does  not  impera- 
tively require,  the  conclusion  that  the  fraud  referred  to  in  that 
section  means  positive  fraud,  or  fraud  in  facty  involving  moral 
turpitude  or  intentional  wrong,  as  does  embezzlement,  and  not 
implied  frand,  or  fraud  in  laW  which  may  exist  without  the 
imputation  of  bad  faith  or  immorality.  Such  a  construction 
of  the  statute  is  consonant  with  equity,  and  consistent  with  the 
object  and  intention  of  Congress  in  enacting  a  general  law  by 
which  the  honest  citizen  may  be  relieved  from  the  burden  of 
hopeless  insolvency.  A  different  construction  would  be  incon- 
sistent with  the  liberal  spirit  which  pervades  the  entire  bank- 
rupt system."  Although  the  precise  question  of  a  factor's  lia- 
bility was  not  bef(»re  the  Court,  I  think  the  principle  of  con- 
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Btruction  which  was  made  the  groand  of  the  decision,  thns 
clearly  expressed  is  applicable  to  the  case  of  a  factor,  and  that 
this  decision  must  be  held  to  have  overruled  the  cases  in  which 
a  factor's  liability  was  held  not  to  be  discharged  in  bankruptcy, 
under  the  Act  of  1867.  No  change  was  made  in  this  respecit 
in  the  re-enactment  of  the  Bankrupt  Law  in  the  llevised  Stat- 
utes (§  6117). 

The  petitioner  is  entitled  to  be  discharged  from  arrest. 

For  banknipt,  Ward^  Clark  cfe  AngeU. 
For  creditor, . 


IN  THE  MATTEE  OF  HENRY  C.  70GEL  AND  THOM- 
AS  A.  KEYNOLDS,  ALLEGED  BANKRUPTS. 

Involuntary  Petition. — Withdrawal  of  Creditor. — Intervention 

OF  Attaching  Creditor. 

A  creditor  who  had  joined  in  a  petition  ag^ainst  debtors,  moyed  for  leave  to 
withdraw  on  the  allegation  that  he  joined  in  the  petition  at  the  request  of 
the  debtors,  and  was  induced  to  do  so  by  a  misrepresentation  on  their  part 
as  to  the  nature  of  the  claims  of  two  of  his  co-petitioners : 

Hdd^  That  one  of  several  creditors  who  has  petitioned  in  bankruptcy  has 
not  the  same  right  to  withdraw  from  the  proceedings  that  a  plaintiff  in  a 
suit  has  to  discontinue  it ; 

That  the  alleged  misrepresentation  in  this  case,  being  made  by  the  debtors, 
did  not  authorize  the  creditor,  as  against  the  other  petitioners,  to  withdraw. 

After  the  filing  of  a  petition  and  the  issue  of  an  order  to  show  cause,  a  cred- 
itor of  the  bankrupts  proceeded  with  a  suit  then  pending,  obtained  an  at- 
tachment under  which  property  of  the  bankrupts  was  seized,  and  obtained  a 
judgment.  He  then  applied  to  be  allowed  to  intervene  and  contest  the  right 
to  an  adjudication ; 

Udd,  That  the  creditor,  notwithstanding  his  attachment  and  judgment,  had 
only  the  rights  of  a  creditor  at  laige,  and  had  no  right  to  intervene. 

Choate,  J.    One  of  the  creditors  who  joined  in  the  peti- 
tion against  the  debtors  now  moves  for  leave  to  withdraw  on 
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two  grounds  :  first,  on  what  his  counsel  calls  the  natural  right 
of  every  plaintiflF  to  discontinue  his  suit ;  and  secondly,  on  the 
ground  that  he  joined  in  the  petition  at  the  request  of  the  debtore 
themselves,  and  was  induced  to  do  so  by  a  misrepresentation  on 
their  part  as  to  the  nature  of  the  claims  of  two  of  his  co-peti- 
tioners. It  appears  that  since  the  filing  of  the  petition,  the 
ci^editor  now  moving  to  withdraw  has  obtained  judgment  on 
his  debt.  The  motion  must  be  denied.  There  is  no  analogy  be- 
tween this  case  and  a  suit  at  law  or  in  equity  where  a  plaintiff 
may  discontinue  on  payment  of  costs,  because  he  thereby  can 
affect  injuriously  no  interests  but  his  own.  The  right  does  not 
exist  where  the  defendant's  rights  would  be  impaired,  as  in  case 
of  a  counterclaim  by  the  defendant  which  would  be  barred 
by  the  Statute  of  Limitaticms  if  the  discontinuance  were  al- 
lowed ( Van  Allen  v.  SGhemerhorn^  14  How.  Pr.,  287).  In 
this  proceeding  the  other  petitioners  have  rights  to  be  protected. 
They  have  relied  upon  the  joinder  of  this  party  with  them  as 
enabling  them  to  maintain  the  petition.  It  may  well  be  that  if 
he  had  not  joined  they  might  have  obtained  anotlier  co-peti- 
tioner to  take  his  place.  If  he  withdraws  the  petition  may 
fail,  and  intervening  rights  of  other  parties  may  deprive  them 
of  the  benefit  of  this  proceeding.  Therefore  the  general  right 
of  a  petitioner  to  withdraw  without  sufficient  cause  cannot  be 
admitted.  To  allow  it  would  put  all  these  prcKseediugs  at  the 
mercy  of  the  caprice  or  self-interest  of  any  petitioner  who  may 
be  persuaded  or  bribed  to  discontinue.  The  fact  alleged,  that 
the  petition  was  filed  by  collusion  with  the  debtors,  and  was  in 
fact  their  petition,  is  not  available  to  the  petitioner.  Such 
proceedings  are  valid,  though  instituted  with  the  consent  of 
the  debtors  and  by  their  assistance,  and  the  petitioner  will  not 
be  heard  to  say  that  his  petition  was  not  filed  in  good  faith 
so  far  as  he  is  concerned.  There  was  not,  on  the  proofs,  any 
misrepresentation  which  induced  the  moving  petitioner  to  join, 
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that  entitles  him  as  against  his  co- petitioners  to  withdraw.  If 
they  had  induced  him  by  deceit  to  join,  he  might  he  allowed 
to  withdraw  {la  re  Ileffron,  10,  B.  R  213).  But  the  alleged 
deceit  was  on  the  part  of  one  of  the  debtors,  and  it  does  not 
appear  upon  the  affidavits  to  have  been  a  misrepi'esentation  as 
to  any  matter  of  substance,  nor  intentionally  false. 

Another  creditor  of  the  alleged  bankrupts  who,  since  the 
filing  of  the  petition,  has  obtained  an  attachment  on  the  prop- 
erty of  the  debtors  and  a  judgment,  his  debt  being  provable  in 
bankruptcy,  now  moves,  on  the  ground  of  the  lieu  he  claims  to 
have  acquired,  to  be  allowed  to  intervene  and  contest  the  right 
of  the  petitionei's  to  have  an  adjudication.  This  motion  must 
also  be  denied.  The  Bankrupt  Law  provides  (§  5024)  that 
upon  the  filing  of  the  petition  and  the  issue  of  the  order  to  show 
cause  thereon,  "the  Court  may  also,  by  injunction,  restrain 
the  debtor  and  any  other  person  in  the  meantime  from* 
making  any  transfer  or  disposition  of  any  part  of  the  debtor's 
property'  not  excepted  by  this  title  from  the  operation  thereof, 
and  from  any  interference  therewith."  1  think  it  is  the  obvi- 
ous meaning  and  purpose  of  the  statute  that  after  the  filing  of 
the  petition,  and  after  the  Court  shall  in  the  first  instance  have 
determined  that  the  proofs  are  sufficient  to  authorize  the  issue 
of  the  order  to  show  cause,  all  interference  with  the  property 
of  the  debtors  on  the  part  of  other  persons  shall  cease ;  and  to 
carry  out  this  policy  and  prevent  vexatious  attempts  to  obtain 
the  property,  this  power  to  enjoin  is  expressly  given.  If,  how- 
ever, by  reason  of  the  fact  that  the  petitioning  creditore  were  ig- 
norant of  the  pending  proceedings  of  other  creditors  or  other- 
wise, such  other  creditore  do  interfere  with  the  property,  and 
attempt  to  get  an  advantage  for  themselves  by  attachment  or 
levy  of  execution,  the  fact  that  they  were  not  enjoined  will  not, 
as  against  the  petitioning  creditore,  give  them  any  rights  what- 
ever, under  such  attachment  or  levy.     Their  proceedings,  so 
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far  as  they  are  an  interference  with  the  debtor's  prciperty,  are 
in  violation  of  the  statute,  and  void. 

In  this  case  the  moving  creditor,  after  tlie  filing .  of  the 
petition  and  the  issue  of  the  order  to  show  cause,  pi-oceeded 
with  a  suit  tlien  pending,  and  obtained  a  warrant  of  attach- 
ment, under  which  goods  of  the  debtor  were  seized  by  the  sher- 
iff, and  he  has  since  got  judgment.  lie  is  not  in  tlie  position 
of  a  creditor  who  at  the  time  of  the  filing  of  tlie  petition  has  a 
lien  by  attachment  which  would  be  avoided  if  the  petition  is 
sustained,  and  who  is  on  that  ground  held  to  be  entitled  to  con- 
test the  right  of  the  petitioners  to  maintain  the  petition.  On 
the  contrary,  he  is  simply  in  the  positicm  of  a  creditor  at  large, 
who,  it  lias  been  repeatedly  held  in  this  District,  has  no  right 
to  intervene. 

For  petitioning  creditors,  Walsh  <&  Ecker^on. 
For  the  moving  parties,  Nelson  Smith. 
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THE  STEAM-TUG  UNCLE  ABR 

Collision  at  Pisb.— Damages.— Repaib  by  Wrong-doeb.— Bight  of 
Action  by  Masteb  fob  Insufficient  Rbfaib. 

The  master  of  a  vessel  having  charge  and  custody  of  her  at  the  time  of  a  colli- 
sion may  maintiun  an  action  to  recover  the  damages  caused  by  the  collision, 
it  appearing  that  the  bringing  of  the  action  has  been  authorized  and  ap- 
proved by  all  interested.  The  master*  s  right  of  action  in  such  case  is  not 
affected  by  the  fact  that  underwriters  upon  the  vessel  have  paid  the  cost  of 
the  repairs,  which  constitute  a  part  of  the  demand  sued  for. 

Where  a  party,  whUe  denying  liability  for  a  collision,  offers  to  repair  the  dam- 
ages, and  that  offer  is  accepted,  and  afterwards  suit  is  brought  on  the  g^und 
of  insufficient  repair,  the  Court  will  not  be  astute  to  disoover  unimportant 
particulars,  in  which  the  condition  of  the  vessel  differs  when  repaired  from 
her  condition  before  the  collision. 

When  the  wrong-doer  takes  the  injured  vessel  into  his  possession  to  repair  the 
injury  he  has  done,  he  will  be  required  to  show  that  the  boat,  when  returned, 
was  in  substantially  as  good  condition  as  before  the  aocadenti  Where  in  such 
acase  the  boat,  when  returned,  appears  to  have  been  repaired  in  an  imperfect 
manner,  and  the  owner  had  refused  to  accept  the  repairs  as  satisfactory, 
the  wrong-doer  wilt  be  held  liable  for  all  the  additional  work  necessarily 
done  upon  the  boat,  to  put  her  in  as  good  condition  as  she  was  before  the 
accident.  , 

Bknedict,  J.  This  action  is  brought  to  recover  for  the 
damage  caused  to  the  barge  Wilson  by  a  collision  that  occurred 
in  the  East  River  on  the  seventh  day  of  December,  1877. 

At  the  time  of  the  accident  the  barge  was  being  towed 
across  the  river  from  Brooklyn  to  Pier  4,  New  York,  by  the 
tng  Titan,  upon  a  hawser.     She  had  reached  witliin  about  150 
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feet  of  Pier  4,  was  heading  sharply  on  to  the  pier,  and  awaiting 
the  departure  of  some  tugs  from  the  end  of  the  pier,  when  the 
tiig  Uncle  Abe,  coming  aronnd  the  Battery  np  the  East  River, 
ran  into  her,  striking  her  upon  the  port  side,  and  doing  the 
damage  complained  of. 

The  questions  to  be  determined  are,  first,  whether  the  suit  is 
properly  brought  in  the  name  of  the  libellant ;  second,  whether 
the  Uncle  Abe  was  guilty  of  any  fault  rendering  her  liable  for 
the  damage ;  and  third,  whether  the  damage  caused  by  the 
collision  has  not  been  fully  repaired  by  the  ownem  of  the 
Uncle  Abe. 

The  facts  bearing  upon  the  first  question  are  these :  The 
libellant  was,  and  is,  the  master  of  the  barge  Wilson  }  he  is  also 
owner  of  one-sixth  of  her,  and  he  is  also  the  holder  of  a  chat- 
tel mortgage  upon  the  remaining  fivensixths,  executed  by  one 
Warford,  which  mortgage  is  past  due,  but  has  never  been  fore- 
closed. Warford  himself  is  called  as  a  witness  for  the  libellant 
and  testifies  that  the  suit  was,  with  his  knowledge  and  assent, 
brought  in  the  name  of  the  libellant.  The  cost  af  repairs  in 
eurred  by  the  libellant  has  been  paid  by  underwriters  who 
had  insured  the  vessel,  and  who  authorized  this  suit  .to  be 
brought  by  the  libellant  for  their  benefit  so  far  as  it  relates  to 
those  repairs. 

These  facts  are  sufiicient  to  enable  the  libellant  to  main- 
tain the  action.  Being  the  master  of  the  vessel,  and  his  action 
in  bringing  the  suit  being  authorized  and  approved  by  all 
interested,  he  may,  by  virtue  of  his  position  as  master,  l>aving 
charge  and  custody  of  the  vessel  at  the  tin>o  of  the  accident, 
maintain  an  action  to  recover  damages  sustained  by  liis  vessel. 
Nor  is  his  right  of  action  affected  by  the  circumstance  that  the 
underwriters  upon  the  vessel  have  paid  the  cost  of  the  repairs 
which  constitute  a  part  of  the  demand.  It  is  as  competent  for 
the  underwriters  to  institute  such  an  action  in  the  name  of  the 


504  EASTERN  DISTRICT  OP  NEW  YORK, 


The  Sfceam-TDg  Uncle  Abe. 


master  as  it  is  for  the  owners.  The  master  of  a  vessel  acts  in 
the  matters  of  the  vessel  for  whom  it  may  concern  ;  and  cer- 
tainly when  his  action  is  known  and  approved,  not  only  by  the 
owners  but  the  underwriters,  it  is  a  bar  to  any  future  action  on 
their  part  for  the  recovery  of  the  same  amount. 

As  to  the  merits  of  the  collision  tliere  can  be  no  doubt. 
The  account  given  by  those  on  board  the  Uncle  Abe  convicts 
her  of  fault.  According  to  this  accx)unt  the  Titan,  with  the 
bai^e  Wilson  in  tow,  was  crossing  from  Brooklyn  to  Xew 
York,  and  was  about  150  feet  from  the  end  of  Pier  4,  moving 
slowly  towards  the  pier,  whither,  as  it  elsewhere  appears,  she 
was  bound,  her  engine  having  been  stopped  but  her  headway 
not  killed.  The  Uncle  Abe  coming  up  the  river  along  the 
piers  saw  the  Titan  and  blew  two  whistles,  apparently  expect* 
ing  the  Titan  to  stop  and  allow  her  to  pass  aliead.  No  reply 
was  received  to  this  signal.  Nevertheless  the  Uncle  Abe  kept 
her  course  as  well  as  speed,  and  as  she  approached  nearer  to 
the  Titan  again  blew  two  signals,  which  signals  also  received 
no  reply.  When  close  to  the  Titan  the  Uncle  Abe  ported,  and 
sto]>ped  and  backed  her  engine,  but  too  late  to  prevent  her 
coming  in  contact  with  the  port  side  of  the  barge,  doing  the 
damage  complained  of.  According  to  this  account, — which 
diffei-s  somewhat  from  that  given  by  those  on  the  Titan,  but 
which,  as  against  the  Uncle  Abe,  may  be  taken  to  be  tme, — the 
Uncle  Abe  was  in  fault  for  keeping  her  speed  and  course  when 
she  saw  that  the  Titan  did  not  answer  her  signals,  and  contin- 
ued to  move  towards  the  pier.  It  was  her  duty,  under  the  cir- 
cumstances to  port  in  time,  and  thus  pas6  under  the  Titan's 
stern,  or,  if  that  was  impossible,  then  to  stop. 

The  principal  question  of  the  case  remains  to  be  disposed 
of,  and  that  arises  out  of  the  following  facts.  After  the  collision, 
it  was  arranorcd  between  the  claimant  and  the  owners  of  the 
injured  boat  that  the  boat  should  be  taken  to  the  claimant's 
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yard,  and  there  the  injuries  caused  by  the  colh'sion  be  repaired 
by  the  claimant  In  accordance  with  this  arrangement  the 
claimant  took  the  boat  and  put  upon  her  certain  repairs  which 
it  is  insisted  fully  repaired  all  the  injuries  caused  by  the  colli- 
sion. Objection  was  made  to  the  extent  and  nature  of  the 
work  so  done  upon  the  boat,  and  after  she  was  surrendered  by 
the  claimant  further  and  additional  repaire  were  done  npon  her, 
including  the  removal  at  considerable  expense  of  a  large  part 
of  the  work  done  by  the  claimant.  It  is  in  regard  to  the  liabil- 
ity for  this  additional  work  done  that  the  main  dispute  has 
arisen. 

The  desire  of  the  Court  is  to  encourage  parties  to  take  such 
a  course  in  regard  to  damages  caused  by  collision  as  will  reduce 
the  actual  loss  to  the  minimum  ;  and  where,  ae  in  this  case,  a 
party  while  denying  liability  offers  to  repair  the  damage,  and 
that  offer  has  been  accepted,  there  is  no  reason  why  the  Coui't 
should  be  astute  to  discover  unimportant  particulars,  in  which 
the  condition  of  tlie  vessel  when  repaired  differs  from  her  con- 
dition as  it  was  before  the  accident.  Nevertheless  justice 
requires  that  when  under  such  circumstatices  a  wrong-doer 
takes  the  injured  boat  into  his  pc»8session  for  the  purpose  of 
repairing  the  injury  he  has  done,  he  should  be  required  to  show 
that  the  boat  when  returned  was  in  substantially  as  good  con- 
dition as  before  the  injury.  In  the  present  instance  it  is  impos- 
sible for  me  to  find  that  the  repairs  done  by  the  claimant  put 
the  libellant's  boat  in  as  g(K)d  condition  as  she  was  before  the 
collision.  Among  other  things  it  seems  plain  that  the  method 
adopted  to  repair  the  injury  to  the  clamp,  which  was  broken  b}^ 
the  collision,  was  not  proper.  It  also  appears  that  some  injury 
was  done  to  the  bottom  that  was  not  repaired  by  the  claimant ; 
and  there  may  be  other  particulars  disclosed  by  the  evidence 
in  which  the  work  done  was  defective, — if  so,  they  can  be 
ascertained  on  the  reference  that  must  be  ordered.     Those  I 
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have  mentioned  are  the  main  items  over  which  controvei'sy  has 
been  had. 

It  liaving  thus  been  found  that  the  repairs  done  by  the 
claimant  were  not  such  as  constitute  a  proper  repair  of  the 
boat,  I  am  unable  to  avoid  the  conchision  that  the  claimant 
must  be  held  liable  for  all  the  additional  work  neccssariij  done 
upon  the  boat  to  put  her  in  as  good  condition  as  slie  was  before. 
The  result  will  doubtless  be  a  very  considerable  increase  in  the 
amount  of  loss  entailed  upon  the  claimant  by  the  collision. 
This  result  is  one  much  to  be  regretted.     But  the  claimant 
consented  to  undertake  to  repair  the  damage  without  having  a 
previous  definite  understanding  as  to  what  was  required  to  be 
done  to  make  the  damage  good,  and  of  course  he  took  the  risk  of 
determining  for  himself  what  was  necessary  to  accomplish  that 
end.     He  is  entitled  to  have  his  determination  fairlv  considered, 
but  upon  the  pi-oofs  in  this  case  it  is  impossible  to  uphold  it. 
Neither  can  it  be  claimed  that  an}'  action  on  the  part  of  the 
owners  of  the  boat  induced  the  claimant  to  repair  the  vessel  in 
the  manner  adopted  by  him.     On  the  contrary  the  pj-oof  is 
clear  that  the  carpenter  to  whom  the  claimant  entrusted  the 
work  of  making  the  repair  was  expressly  notified  that  the 
method  being  pursued  in  repairing  the  damage  was  not  the 
pn>per  method,  and  that  the  work  would  have  to  be  taken  out 
It  was  open  to  the  claimant  upon  such  objection  made  either  to 
abandon  work  and  surrender  the  boat,  leaving  the  libellant  to 
his  le^ral  remedv,  or  to  conform  to  the  notification  that  had 
In^en   given.     lie  did  neither,  but  went  on   with  the   work 
according  to  his  own  judgment  in  respect  to  his  legal  liability, 
and  of  ci>urse  at  his  own  risk. 

Nor  can  it  be  contended  that  the  work  done  bv  tlie  claim- 
ant  was  ever  accepted  on  the  part  of  the  owners  of  the  boat 
On  the  contran*.  the  boat  was  received  from  the  claimant  bv 
tlie  owners  under  circumstances  which  forbid  tiie  conclnsioD 
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that  there  was  ever  an  acceptance  of  the  boat  as  having  been 
properly  repaired. 

In  regard  to  the  claim  for  injury  to  the  libellant's  watch 
caused  by  the  collision,  tlie  evidence  is  not  sufficiently  definite 
to  warrant  a  recovery  for  such  injury. 

The  claim  for  personal  injury  to  a  deck-hand  caused  by 
his  being  thrown  down  by  the  collision,  must  also  be  rejected, 
as  the  proof  is  not  sufficient  to  warrant  the  conclusion  that  the 
collision  was  the  immediate  cause  of  the  temporary  disablement 
of  the  man  for  which  a  recovery  is  sought. 

The  determination  therefore  is,  that  the  libellant  is  enti- 
tled to  a  decree  for  the  damages  caused  by  the  collision  in  the 
pleadings  mentioned,  and  a  reference  is  directed  to  ascertain 
and  report  the  amount  of  work  and  materials  necessarily  done 
and  expended  upon  tlie  boat,  after  she  was  surrendered  by  the 
claimant,  in  repairing  the  injury  to  the  boat  caused  by  the 
collision. 


For  libellant,  Beehsy  Wilcox  (&  Hohbs. 
For  claimant,  G,  E.  CroweU, 
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WHABFAOB.— LiKN, — BOMBBTIC    VESSEL.  — CONBTITUTIONAL  LaW.— STATR 

Law.— Presumption  op  Law.— Discriminating  Bates  of  Wharfage. 

Where  a  canal -boat,  owned  in  the  State  of  New  York,  brought  a  cargo  of 
coal  from  Baltimore,  bj  way  of  the  Chesapeake  and  Delaware  Canal,  Dela- 
ware Biver,  and  Delaware  and  Baritan  Canal,  to  the  City  of  New  York, 
and  there  diacfaarged  at  a  wharf  : 

Hdd^  that  the  barge  was  liable  to  pay  wharfage  at  the  rates  fixed  by  the 


*  See  Broeck  v.  TJie  John  M,  Welch^  (on  appeal)  2  Fed.  Beporter,  864. 
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statate  of  the  State  of  New  York,  paased  Maj  Slat,  1875  (Laws  of  New 
York,  1875,  chap.  405). 

The  conclasion  of  the  Supreme  Conrt  of  the  United  States,  arrived  at  in  Ex 
parte  Ecuton  (05  IT.  8.  B.,  p.  68),  that  the  contract  for  wharfage  is  a  mari- 
time contract,  and  gives  rise  to  a  lien  npo9  the  vessel,  must  be  considered 
as  referring  to  the  case  then  before  the  Court,  which  was  the  case  of  a 
domestic  vesseL 

The  clause  in  the  State  statute  above  cited,  which  fishes  certain  rates  of 
wharfage,  but  excepts  from  its  operations  all  canal-boats  navigating  the 
canals  of  the  State  of  New  York,  and  provides  that  such  vessels  shall  paj 
wharfage  at  the  less  rates  fixed  by  the  Act  of  1860,  does  not  render  the 
statute  unconstitutional. 

A  statute  fixing  reasonable  rates  of  compensation  to  be  paid  to  a  wharfinger 
for  the  use  of  his  wharf  by  a  vessel  moored  thereto  does  not  create  a  tax 
npon  tonnage  or  an  impediment  to  commerce.  The  rate  fixed  by  the  stat- 
ute of  New  York,  of  1875,  may  be  presumed  to  be  reasonable  compensation 
for  the  service  described. 

The  power  of  a  State  over  the  subject-matter  of  wharfage-rates  indndes  the 
power  to  discriminate  as  to  the  rate  between  vessels  of  different  classes  and 
between  vessels  engaged  in  different  occupations.  The  provisions  of  the 
statute  of  New  York,  of  May  21st,  1875,  whereby  the  wharfsge  of  canal- 
boats  navigating  the  canals  of  the  State  of  New  York  is  fixed  at  a  less  rate 
than  that  for  other  vessels,  does  not,  in  words  or  in  effect,  create  a  dis- 
crimination between  citizens  or  products  of  different  states,  and  is  not  re- 
pugnant to  Article  4  of  the  Constitution  of  the  United  States. 

There  Is  no  presumption  that  a  canal-boat  navigating  the  canals  of  New  York 
is  owned  by  a  citizen  of  the  State  of  New  York,  nor  that  a  canal-boat  oth- 
erwise employed  is  owned  by  a  citizen  of  another  State ;  and  if  wharfage, 
payable  by  a  vessel,  can  be  considered  to  be  an  impost  upon  the  caigo 
brought  by  tbe  vessel,  still  it  cannot  be  presumed  that  cargoes  carried  in 
canal-boats  navigating  the  canals  in  the  State  of  New  York  are  the  products 
of  that  State,  nor  that  cargoes  carried  in  vessels  otherwise  employed  are 
the  products  of  another  State. 

A  libol  was  filed  to  recover  for  wharfage  upon  a  boat  that 
had  brought  a  cargo  of  coal  from  Baltimore  to  New  York  by 
way  of  the  Delaware  Kiver  and  the  Delaware  and  Itaritan  Ca- 
nal. The  owners  of  the  boat,  who  were  citizens  of  New 
York,  intervened,  and,  before  the  trial  of  the  cause,  applied 
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to  the  Supreme  Court  of  the  Ui)ited  States  for  a  writ  of  pro- 
hibition to  the  District  Court  of  the  Eastern  District  of  New 
York,  where  the  libel  was  filed,  which  writ  was  refnsed»(-Eaj 
parte  SoHton^  95  U.  S.  [5  Otto],  p.  ^S).  Thereafter  the  cause 
was  tried  and  decided,  the  following  opinion  being  rendered. 
On  appeal  to  the  Circuit  Court  the  decision  of  the  District 
Court  was  reversed  {The  John  M,  Weloh^  2  Fed.  Eep.,  864). 

Benedict,  J.  Tliis  is  an  action  in  rem  to  recover  wharf- 
age. The  defence  interposed  raises  three  questions:  First, 
whether  a  contract  for  wharfage  is  a  maritime  contract,  and 
so  within  the  jurisdiction  of  the  Admiralty;  second,  whether, 
by  the  maritime  law  of  the  United  States,  a  lien  upon  the  ves- 
sel arises  out  of  such  a  contract ;  third,  whether,  if  the  Court 
has  jurisdiction  to  enforce  a  lien  upon  the  vessel  for  wharf- 
age, the  statute  of  the  State  of  New  York,  which  fixes  the. 
rates  of  wharfage  to  be  charged  in  the  port  of  New  York,  can 
be  resorted  to  for  the  purpose  of  determining  the  amount  of 
such  lien. 

The  first  and  second  of  these  questions,  passed  on  by  this 
Court  in  former  cases,  have  been  set  at  rest  by  the  determina- 
tion of  the  Supreme  Court  in  a  proceeding  taken  by  the  re- 
spondents to  obtain  a  writ  of  prohibition  in  this  very  action 
(Exjparte  Easton,  95  U.  S.  R,  p.  68). 

It  has  been  supposed  by  some  that,  in  the  proceeding  re- 
ferred to,  the  Supreme  Court,  on  page  75  of  the  opinion,  by 
implication  decides  against  the  existence  of  a  lien  for  wharf- 
age in  the  case  of  a  domestic  vessel.  But  such  cannot  have 
been  the  intention.  The  case  before  the  Supreme  Court  was 
that  of  a  domestic  vessel,  and  the  libel  claimed  a  lien  by 
the  maritime  law  alone,  without  any  reference  whatever  to 
the  statute  of  New  York,  or  to  any  claim  of  right  based 
thereon.     Not  only  did  the  pleadings  show  the  vessel  to  be 
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domestic,  but  the  brief  Bubinitted  to  the  Supreme  Court, 
which  has  also  been  submitted  as  the  argument  of  the  re- 
sponSent  upon  this  hearing,  contains  the  expression,  "  atten- 
tion is  called  to  the  fact  that  the  boat  John  M.  Welch  is  a  do- 
mestic craft,"  and  again,  "  the  petitioners,  however,  are  citizens 
of  New  York,  and  the  boat  is  a  domestic  vessel ; "  and  the  peti- 
tion for  pi-ohibition,  upon  which  the  application  was  based, 
averred  that  "  the  laws  of  the  State  of  New  York  give  no  such 
lien."  There*  is  therefore  no  room  to  doubt  that  the  case  was 
understood  by  the  Supreme  Court  to  present  the  question 
whether  the  contract  of  wharfasce  bv  the  maritime  law  of  the 
United  States  gives  rise  to  a  lien  upon  the  vessel.  It  cannot 
be  denied  that  the  proposition  stated  by  the  Court  on  page  75 
of  the  opinion  is  limited  to  the  question  of  a  lien  for  wharfage 
by  the  maritime  law  upon  a  foreign  vessel,  but  that  question 
was  not  the  question  presented  by  the  case  before  that  Court. 
The  question  of  a  lien  for  wharfage  upon  a  domestic  vessel, 
was  the  question  presented  to  the  Court  for  its  decision ;  and 
the  opinion  of  the  Court  upon  that  question  is  to  be  found, 
not  on  page  75,  but  on  page  77  of  the  opinion,  where  the  law 
is  declared  without  exception  to  be  not  only  that  the  con- 
tract for  wharfage  is  a  maritime  contract,  but  also  that  a 
maritime  lien  arises  in  favor  of  the  wharfiuo^er  aofainst  the 
vessel  for  the  payment  of  reasonable  and  customary  charges 
for  the  use  of  his  wharf. 

This  determination  by  the  Supreme  CiMirt  of  the  United 
States  therefore,  leaves  no  room  to  raise  again  the  question  de- 
cided by  this  Court  in  the  case  of  the  Sate  Treiiiaine  (5  Ben- 
edict, 68),  cited  apparently  with  approval  by  the  Supreme  Court 
(95  U.  S.  R.,  p.  76),  whether  the  rule  applied  to  the  demands 
of  material  men  against  a  domestic  vessel,  is  to  be  applied  to 
demands  for  wharfage. 

There  is,  then,  left  but  the  single  question  as  to  the  con- 
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stitutionality  of  the  statute  of  the  State  of  New  York  by  which 
rates  of  wharfage  at  wharves  in  New  York  and  Brooklyn  are 
fixed.  This  question  was  also  argued  before  the  Supreme 
Court  upon  the  motion  for  a  prohibition,  but  it  was  left  by  the 
Court  to  be  decided  as  one  of  the  questions  of  the  cause,  with- 
out any  intimation  of  an  opinion  in  regard  to  it. 

A  similar  question  was  raised  and  decided  by  this  Court 
in  the  case  of  the  Ann  liyan  (7  Ben.,  22),  where  the  effect 
and  validity  of  the  Wharfage  Act  of  1870  was  called  in  ques- 
tion. Tiiat  act  has  since  been  amended ;  but  the  present  stat- 
ute passed  May  21st,  1875  (laws  of  New  York,  1875,  chap.  405), 
seems  to  be  identical,  so  far  as  the  point  here  made  is  concerned, 
with  the  Act  of  1870.     So  it  has  been  treated  bv  the  advocates. 

m 

At  the  request  of  the  advocate  for  the  claimant,  I  have 
again  examined  the  question  in  the  light  of  the  brief  submitted 
on  this  occasion,  but  I  find  no  reason  for  changing  the  opinion 
expressed  in  the  case  of  the  Ann  liyan.  It  may,  however,  be 
worth  while  to  notice  briefiy  some  of  the  points  now  urged  in 
opposition  to  the  statute.  The  present  statute  of  New  York 
called  in  question  is  the  Act  of  1875,  the  material  portion  of 
which  is  as  follows : 

"  Sbotion  I.  It  shall  be  lawful  to  charge  and  receive  within 
the  cities  of  New  York,  Brooklyn,  and  Long  Island  City, 
wharfage  and  dockage  at  the  following  rates,  viz. :  From  every 
vessel  tliat  uses  or  makes  fast  to  any  pier,  wharf,  or  bulkhead, 
within  said  cities,  or  makes  fast  to  any  vessel  lying  at  such 
pier,  wharf,  or  bulkhead,  or  to  any  other  vessel  lying  outside 
of  such  vessel,  for  every  day  or  part  of  a  day,  as  follows :  From 
every  vessel  of  200  tons  burden  and  under,  two  cents  per  ton, 
and  from  every  vessel  over  200  tons  burden  two  cents  per  ton 
for  each  of  the  first  200  tons,  and  one-half  of  one  cent  per  ton 
for  evory  additional  ton,  except  that  all  canal  boats  navigating 
the  canals  of  this  State,  vessels  known  as  North  Kiver  barges, 
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market  boats,  and  sloops  employed  npon  the  rivers  of  this 
State,  and  schooners  exclusively  employed  upon  the  rivers  of 
this  State,  shall  pay  the  same  rates  as  such  boats  or  barges 
were  liable  to  pay  under  the  provisions  of  that  act  passed  April 
10,  1860 ;  .  .  .  .  and  the  class  of  sailing  vessels  now 
known  as  lighters  shall  be  at  one-half  of  the  first  above  rates, 
.  .  .  .  and  from  every  vessel  or  floating  structure  other 
than  those  above  named,  or  used  for  transportation  of  freight 
or  pftssengere,  double  the  first  above  i*ates  ;  except  that  floating 
grain-elevators  shall  pay  one-half  the  first  above  rates." 

In  view  of  the  decisions  there  is  no  room  to  contend,  and 
it  has  not  here  been  contended,  that  a  State  statute  fixing  rates 
of  compensation  to  be  paid  to  a  wharfinger,  for  the  use  of  his 
wharf  by  a  vessel  moored  thereat,  is  a  tax  upon  tonnage,  or  an 
impediment  to  navigation.  But  if  I  have  rightly  compre- 
hended the  argument  it  is  contended  that  the  statute  under 
consideration  is  not  in  legal  effect  a  wharfage  act,  because,  as 
it  is  said,  under  the  name  of  wharfage  it  allows  a  greater  sum 
to  be  charged  than  is  reasonable  compensation  for  the  use  of 
the  wharf ;  which  extra  charge  is  in  substance  simply  a  bur- 
den imposed  by  the  State  upon  navigation  and  commerce  among 
the  States ;  whence,  it  is  insisted,  the  statute  should  be  held  to 
be  repugnant  to  the  Constitution  of  the  United  States  as  being 
an  illegal  regulation  of  commerce. 

In  order  to  sustain  this  argument  it  is  necessary  to  decide 
that  the  sum  allowed  by  the  State  statute  to  be  charged  vessels 
of  the  class  to  which  the  claimant's  vessel  belongs,  is  more  than 
a  reasonable  compensation  for  the  service  rendered,  or  benefit 
received.  But  on  what  ground  shall  a  Court  declare  the  charge 
here  sought  to  be  enforced  to  be  more  than  is  reasonable  ?  If 
want  of  apparent  reason — I  do  not  say  that  reasons  do  not  ex- 
ist— for  the  distinction  in  rate  made  by  the  statute  between 
canal  boats  engaged   in  navigating  the  canals  of  this  State, 
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North  River  barges,  market  boats,  sloops  employed  upon  the 
rivere  of  this  State,  schooners  exclusively  employed  upon  the 
rivers  of  this  State,  lighters,  and  other  vessels,  permits  the  con- 
clusion that  some  of  the  rates  are  unreasonable,  how  can  it  be 
declared  to  be  the  higher  rate  rather  than  the  lower  rate  that  is 
the  unreasonable  rate?  Moreover,  if  the  State  of  Uew  York 
has  the  right  \o  fix  rates  of  wharfage,  I  am  unable  to  see  how 
any  rate  declared  by  this  statute  to  be  legal  can  by  the  Courts 
be  declared  unreasonable,  and  for  that  cause  illegal.  The 
power  of  the  State  over  the  subject  matter  of  wharfage  rates, 
includes  the  power  to  discriminate  as  to  the  rate  between  ves- 
sels belonging  to  different  classes,  and  between  vessels  engaged 
in  different  occupations ;  and  where  distinctions  of  that  char- 
acter are  found  in  the  statutes  of  the  State,  it  must  be  pre- 
sumed by  the  Courts  that  those  distinctions  are  founded  upon 
some  good  reason.  One  reason  may  be  found  in  the  fact  that 
vessels  engaged  in  certain  kinds  of  navigation  are  necessarily 
compelled  to  spend  a  greater  portion  of  their  time  at  the  wharf 
than  is  ever  spent  by  vessels  in  other  employments,  and  so  may 
justly  be  allowed  to  obtain  their  wharfage  at  a  less  rate  per  day. 
I  find,  therefore,  no  ground  on  which  to  rest  a  distinction  between 
this  statute  and  those  wharfage  acts  of  other  States  that  have 
been  upheld  by  the  CourtSi  {Packet  Co.  v.  Keohuk^  95  U.  S., 
p.  80,  and  cases  there  cited.) 

More  plainly  still  is  this  statute  free  from  objection  as 
creating  a  tax  upon  tonnage.  It  has  none  of  the  features  of  a 
tax  law.  The  rates  fixed  by  it  are  not  to  be  paid  directly  or 
indirectly  to  the  State,  but  to  the  owners  of  wharves,  and  they 
ar6  to  be  paid  for  wharfage  accommodation  actually  furnished. 

Another  ground  of  objection  to  this  statute  is,  that  it  is 
repugnant  to  Article  4  of  the  Constitution,  because  it  creates 
a  discrimination  between  citizens  of  different  States.  B  ut  this 
objection  rests  upon  the  presumption  that  canal  boats  navigat- 
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ingthe  canals  of  New  York,  and  schooners  employed  upon  the 
river,  are  owned  by  citizens  of  New  York,  while  boats  other- 
wise engaged  are  owned  by  citizens  of  other  States.  Mani- 
festly, no  snch  presumption  can  be  indulged  in,  and  the  objec- 
tion falls  with  the  presumption  on  which  it  rests. 

Again,  it  is  said  that  wharfage  is  in  fact  paid  by  the  ship- 
pers of  the  cargo  as  part  of  the  freight  charged,  and  the  statute 
therefore,  in  effect,  creates  an  impost  upon  goods  brought  from 
a  foreign  State  into  New  York,  or  a  tax  upon  non-citizens  for 
the  use  of  a  domestic  port.  Here,  too,  the  objection  rests  upon 
an  unwarranted  presumption.  What  foundation,  in  fact,  is  to 
be  found  for  the  assertion  that  shippers  of  cargoes  on  board 
canal  boats,  not  engaged  in  navigating  the  canals  of  New  York, 
that  m(X)r  at  the  wharves  of  New  York  and  Brooklyn  are  not 
citizens  of  the  State  of  New  York  ?  The  brief  speaks  earnestly 
of  increased  freight  charges  made  because  the  merchandize  is 
brought  from  another  State ;  of  a  discrimination  in  favor  of 
citizens  as  against  non-citizen-carriere  ;  of  the  exclusion  of  inter- 
State  craft  from  the  wharves  of  New  York  by  vexatious  tolls ;  of 
the  act  as  applicable  to  all  vessels  indiscriminately,  exc*ept  do- 
mestic vessels.  These  expressions  seem  to  me  to  have  no  appli- 
cation to  the  statute  under  consideration.  The  statute  in  no 
way  favors  the  tonnage  owned  by  citizens  of  New  York, nor  does 
it  directly  or  indirectly  establish  an  inequality  in  commercial 
intercouree.  While  its  effect,  taken  in  connection  with  the  other 
statutes  of  the  State,  is  to  allow  wharfingere  to  charge  different 
rates  of  wharfage  according  to  circumstances  prescribed  in  the 
act,  still,  neither  in  words  nor  in  operation  does  it  create  a  dis- 
tinction between  the  citizens  of  different  States,  or  between 
commerce  among  the  States  and  purely  internal  commeixje. 
Those  citizens  of  New  York  whose  canal  boats  navigate  the 
harbor  of  New  York  and  the  East  and  the  Hudson  Rivers,  pay 
the  same  rate  of  wharfage  as  do  those  citizens  of  other  States 
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whose  boats  are  engaged  in  the  same  busuiess ;  and  those  citi- 
zens of  other  States  whose  boats  are  engaged  in  navigating 
the  canals  of  tliis  State,  pay  the  same  rate  of  wharfage  as  do 
the  citizens  of  New  York  wlio  are  engaged  in  that  business. 

'  The  most  that  can  be  said  is  that  the  statute  has  an  indirect  ef- 
fect to  favor  the  navigation  of  the  canals  and  rivers  of  this 
State  by  reducing  the  amount  of  port  charges  incident  to  voy- 
ages upon  those  waters.  But  the  act  is  nevertheless,  in  sub- 
stance and  effect,  a  wharfage  act ;  and!  am  unable  to  see  how 
the  indirect  effect  above  indicated  rendera  it  repugnant  to  any 
provision  in  the  Constitution  of  the  United  States. 

For  these  reasons  I  am  of  the  opinion  that  the  present 
wharfage  act  of  New  York,  above  set  forth,  is  a  valid  enact- 
ment, and  therefore  to  be  resorted  to  by  this  Court  in  order  to 
determine  the  rates  of  wharfage  which  the  libellant  is  entitled 
to  charge  for  the  wharfage  service  shown  to  have  been  ren- 
dered.    There  must,  therefore,  be  a  decree  for  the  libellant  for 

I  the  sum  admitted  to  be  the  amount  of  wharfage  due  for  the 
period  during  which  the  libellant's  wharf  was  used,  if  calculated 
according  to  the  rates  fixed  by  the  laws  of  the  State,  viz.,  sixty 
dollara,  and  he  is  also  entitled  to  costs. 


For  libellant,  J.  J,  Allen, 

For  claimants,  E,  D.  McCarthy. 
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MAY,  1878. 

GEORGE  W.  CHURCHILL  et  al.  v.  THE  SHIP  BRITISH 

AMERICA. 

Limitation  of  Liability. — The  Rigsts  of  FoRsiGNBBa— Pbagtick. — 

Injunction. 

1.  The  Statutes  of  the  United  States,  limiting  the  liability  of  ship-owners, 
B.  S.  4282  to  4289,  cannot  be  resorted  to  for  the  purpose  of  limiting  the  lia- 
bility of  a  foreigner  for  a  collision  between  an  American  and  a  foreign  vessel, 
occurring  on  the  high  seas  and  beyond  the  territorial  limifcs  of  the  United 
States. 

2.  Courts  of  Admiralty  of  the  United  States  are  authorized  in  a  proper  case 
to  apply  the  rule  of  the  general  maritime  law  according  to  which  the  ex- 
tent of  the  liability  of  owners  of  foreign  vessels  for  collisions  upon  the  high 
seas  may  be  determined. 

8.  Where  a  British  ship  has  been  proceeded  against  in  a  District  Court  of  the 
United  States,  for  a  collision  happening  on  the  high  seas,  and  the  parties 
affected  have  appeared,  such  District  Court  has  jurisdiction  to  decree  the 

I    owners  of  such  ship  to  be  entitled  to  the  benefit  of  a  rule  of  the  general 

f  maritime  law,  permitting  them  to  abandon  their  vessel  and  freight,  and  there- 
upon to  be  exempted  from  further  responsibility. 

4.  The  District  Court  has  the  power  to  issue  an  injunction  order  restraining 
the  prosecution  of  suits  against  the  ship  and  the  ship-owners  who  have  sought 
the  benefit  of  the  rule  of  the  maritime  law  limiting  their  liability.  Such 
an  order  is  an  essential  part  of  the  relief  intended  to  be  conferred  by  the 
rule  of  the  maritime  law. 

6.  The  Ubellants  in  this  Court,  having  also  commenced  an  action  in  persanatn 
against  the  owners  of  the  ship  in  the  Southern  District  of  New  York,  and 
having  been  unable  to  serve  process  upon  any  of  them  because  of  their  being 
foreigners  and  non-residents,  and  such  owners  never  having  voluntarily  ap- 
peared in  that  action,  the  injunction  prayed  for  was  ordered  to  be  issued, 
provided  that  the  ship-owners  should  first  enter  their  appearance  in  the 
action  pending  in  the  Southern  District. 

Benedict,  J.  On  the  12th  day  of  February,  1878,  the  above- 
named  defendants,  who  are  the  owners  of  tlie  American  brig 
called  the  Carrie  Winslow,  commenced   an  action  in  rem  in 
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this  Court  against  the  British  ship  called  the  British  America, 
to  recover  the  sum  of  $201,000,  being  the  damages  alleged  to 
have  been  sustained  by  reason  of  a  collision  between  the  two 
vessels  above  mentioned.  The  value  of  the  British  America 
being  far  less  than  the  damages  claimed,  another  action  was 
commenced  by  the  same  libellants,  against  the  owners  of  the 
British  America,  to  recover  of  them  in  personam  the  same 
damages.  This  latter  action  was  commenced  in  the  Southern 
District  of  New  York,  and  as  yet  no  service  of  pi-ocess  has  been 
effected  therein  nor  any  appearance  entered. 

Thereafter  the  owners  of  the  British  America  commenced 
this  proceeding  to  obtain  from  this  Court  a  limitation  of  their 
liability  to  the  value  of  their  vessel  at  the  time  of  the  collision, 
and  an  injunction  restraining  the  farther  prosecution  of  suits 
against  them  to  recover  damages  arising  out  of  this  collision. 
This  proceeding  was  commenced  by  the  filing  of  a  libel  in 
which,  while  denying  any  liability  for  the  collision,  the  ownei'S 
of  the  British  America  claim  that  in  any  event  their  liability  is 
limited  to  the  value  of  their  vessel,  and  they  tender  a  stipula- 
tion with  sufficient  sureties  for  the  full  value  of  the  vessel  at 
the  time  of  the  collision,  whereby  they  agree  to  pay  into  Court, 
for  distribution  in  this  action,  the  amount  of  such  value,  and 
they  pray  that  in  case  it  be  found  that  the  collision  in  question 
arose  from  fault  6n  the  part  of  the  British  America  they  may 
have  the  benefit  of  the  limitation  of  liability  according  to  the 
general  maritime  law,  and  as  provided  by  Section  4283  of  the 
Revised  Statutes  of  the  United  States.  They  further  pray  that 
a  monition  issue  citing  and  admonishing  all  persona  having 
claims  against  them  arising  out  of  the  collision  referred  to,  to 
appear  and  make  proof  of  their  respective  claims,  and  that  the 
value  of  said  vessel  may  be  apportioned  by  this  Court  among 
the  parties  entitled  thereto,  and  that  an  order  may  be  made  to 
restrain  the  further  prosecution  of  all  and  any  suit  or  suits 
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against  the  said  ship  or  her  owners,  in  respect  of  any  claim  aris- 
ing out  of  said  col h'sion,  and  tJiat  the  depositions  already  taken 
in  the  action  against  the  ship  may  be  used  on  the  trial  of  tliis 
action,  and  that  such  further  relief  may  be  granted  as  to  the 
Court  shall  seem  meet. 

Having  filed  their  libel  the  owners  of  the  British  America 
now  ask  this  Court  to  ascertain  by  appraisement  the  vahie  of  the 
ship,  and  for  leave  to  file  a  stipulation  to  represent  the  vessel 
according  to  the  prayer  of  their  libel,  and  that  the  monition 
prayed  for  be  now  issued,  and  also  that  meanwhile,  and  until 
the  hearing  of  the  cause,  an  order  be  made  restraining  the 
owners  of  the  Carrie  Winslow  and  her  cargo  from  prosecuting 
any  suits  against  them  to  recover  damages  arising  out  of  the  col- 
lision in  question.  Notice  of  those  several  applications  having 
been  given  to  the  proctoi-s  of  the  owners  of  the  Carrie  Winslow, 
and  of  the  officers  and  crew,  and  of  the  owners  of  the  cargo,  an 
appearance  for  those  parties  has  been  entered  in  this  proceeding 
by  their  proctor  and  they  now  oppose  the  present  motion. 

The  ground  taken  in  opposition  is  that  the  ownere  of  the 
British  America  are  not  entitled  to  a  limitation  of  their  liability 
to  the  value  of  the  vessel,  and  that  the  Court  has  no  jurisdiction 
to  entertain  the  present  proceeding  or  to  grant  the  relief  prayed 
for,  by  reason  of  the  fact  that  the  ship  British  America  is  a 
British  vessel,  and  the  collision  referred  to  occurred  on  the  high 
seas  and  without  the  territorial  limits  of  the  United  States. 

In  disposing  of  this  objection  the  first  question  to  be  con- 
sidered is,  whether  the  statute  of  the  United  States,  limiting  the 
liability  of  ship-owners  (§  4283,  U.  S.  R.  S.),  has  any  effect  to 
limit  the  liability  attaching  to  the  owners  of  this  British  vessel 
by  reason  of  a  collision  occurring  on  the  high  seas  and  without 
the  territorial  limits  of  the  United  States. 

My  opinion  in  regard  to  the  extra  territorial  effect  of  this 
statute  of  the  United  States  has  been  recently  expressed  in  the 
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case  of  Thomaasen  v.  Whitwell  {ante  p.  403) ;  it  is  therefore 
sufficient  here  to  refer  to  the  opinion  there  delivered,  for  tlie 
reasons  which  have  led  me  to  the  conclusion  that  the  statute* of 
the  Ujiited  States  to  vi^hich' reference  has  been  made,  has  no 
extra  territorial  effect  and  cannot  be  resorted  to  for  the  purpose 
of  limiting  the  liability  of  a  foreigner  for  a  collision  occurring 
on  the  high  seas  and  beyond  the  territorial  limits  of  the  United 
States. 

The  question  then  arises  whether  there  may  be  any  rule  of 
the  general  maritime  law  by  wliich  the  extent  of  the  liability 
of  these  ship-owners  for  the  collision  in  question  is  fixed. 
And  it  must  here  be  held — as  in  the  case  just  cited  it  was 
held  upon  the  authority  of  the  Supreme  Court  of  the  United 
States — that  there  is  a  rule  of  the  general  maritime  law,  accord- 
ing to  which  the  extent  of  the  liability  of  ship-owners  for  col- 
lision npon  the  high  seas  may  be  determined,  and  which  Courts 
of  Admiralty  ai"e  authorized  in  a  proper  case  to  apply. 

But  it  is  supposed  that  those  conclusions  are  not  sufficient 
to  dispose  of  the  present  case,  because  of  the  fact  that  one  of 
these  vessels  was  American  and  the  other  British,  and  here  the 
application  is  by  British  subjects  to  have  enforced  by  an  Amer- 
ican court  against  American  citizens  a  rule  from  which  these 
applicants  could  derive  no  benefit  in  the  courts  of  their  own 
country,  inasmuch  as  the  English  have  enacted  a  statute,  in 
terms  made  applicable  to  foreigners,  which  deprives  not  9nly 
citizens  but  foreigners  in  the  courts  of  that  country  of  any 
benefit  of  the  rule  of  the  general  maritime  l^w. 

Whether  a  foreigner,  in  such  a  matter  as  this,  is  entitled  to 
ask  at  the  hands  of  this  Court  a  greater  exemption  than  is  al- 
lowed him  by  the  laws  of  his  own  country,  and  whether  it 
rests  with  the  courts  to  take  notice  of  the  absence  of  recipro- 
city in  statutory  provisions  respecting  the  limitation  of  the 
ship-owner's  liability,  and  whether  the  enactment  of  such  a 
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Statute  as  the  English  statute  above  referred  to,  can  have  the 
effect  to  suspend  the  operation  of  the  rule  of  the  maritine  law 
in  regard  to  the  citizens  of  that  nation,  and  whether  the  rule 
of  the  maritime  law  can  be  given  effect  in  a  case  like  this  be- 
tween a  British  and  an  American  vessel,  are  questions  that 
have  not  been  very  fully  argued  before  me,  and  cannot  properly 
be  finally  disposed  of  upon  this  motion. 

It  appears  sufficient,  therefore,  for  the  present  occasion,  to 
say  that  it  is  not  so  clear  to  my  mind  that  these  ship-owners  are 
without  a  right  to  resort  to  this  Court  for  the  relief  they  seek, 
as  to  justify  me  in  refusing  them  protection  during  the  pen- 
dency of  the  litigation,  provided  such  protection  is  a  part  of 
the  relief  that  this  Court  is  competent  to  grant. 

It  has  been  contended  that  this  Court  has  no  jurisdiction 
to  entertain  such  a  proceeding  as  this,  and  if  the  proceeding 
c^u  be  upheld,  that  the  Court  is  without  poMi^r  to  issue  a  re- 
straining order,  such  as  is  sought  to  be  obtained  by  the  present 
motion. 

If  these  ship-owners,  whose  vessel  has  been  proceeded 
against  in  this  Court,  and  who  have  also  been  sued  in  another 
district  upon  demands  arising  out  of  the  same  collision,  have 
the  right  to  be  exempted  from  further  liability  upon  abandon- 
ing their  interest  in  the  vessel,  no  reason  occurs  to  me  upon 
which  to  deny  them  access  to  the  courts  for  the  purpose  of 
enforcing  that  right,  and  that  they  may  resort  to  a  court  of 
Admiralty  for  that  purpose  seems  to  follow  from  the  decision 
of  the  Supreme  Court  in  the  case  of  the  City  of  Norwich 
( Wright  v.  Norwich^  13  Wall.,  104)  and  the  general  admiralty 
rules,  Nos.  54,  56,  56,  and  57.  In  the  case  cited  it  was  held 
that  Courts  of  Admiralty  have  jurisdiction  to  enforce  the  pro- 
visions of  the  statute  in  respect  to  the  limitation  of  the  liabil- 
ity of  ship-owners,  because  of  the  subject  matter,  and  if  a  pro- 
ceeding to  take  the  benefit  of  a  statute  in  regard  to  the  limita- 
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tion  of  a  ship-owner^s  liability,  is  within  the  jurisdiction  of  the 
Admiralty  J*  by  reason  of  the  subject  matter,  a  fortiori  is  a  pro- 
ceeding to  take  the  benefit  of  a  rule  of  the  general  maritime 
law  upon  the  same  subject  within  that  jurisdiction.  I  am 
therefore  .of  the  opinion  that  this  Court,  where  the  vessel  is 
being  proceeded  against,  and  whei'e  the  parties  to  be  affected 
have  appeared,  has  jurisdiction  to  decree  these  libellants  to 
be  entitled  to  the  benefit  of  a  rule  of  the  general  maritime 
law,  permitting  the  shipowner  to  abandon  his  vessel,  and 
thereupon  be  exempted  from  further  responsibility. 

An  essential  part  of  the  relief  intended  to  be  conferred  by 
the  rule  of  the  maritime  law,  to  which  reference  has  been  made, 
consists  in  restraining  actions  brought  to  enforce  the  liability 
from  which  exemption  is  sought.  This  is  made  evident  by  the 
provision  in  respect  to  an  injunction,  which  appeara  in  the 
rules  prescribed  by  the  Supreme  Court  for  proceedings  taken 
to  obtain  the  benefit  of  the  statute.  The  only  difference 
between  such  a  proceeding  and  the  one  under  consideration  is, 
that  the  former  is  taken  to  obtain  the  benefit  of  a  limitation, 
declai*ed  by  a  statute  of  the  United  States,  while  this  is  taken 
to  obtain  the  benefit  of  a  limitation  declared  by  the  general 
maritime  law.  The  two  proceedings  are  alike  in  character, 
have  the  same  object  in  view,  should  be  conducted  substan- 
tially in  a  similar  manner,  and  must  be  given  equal  scope  and 
effect.  The  general  admiralty  rules  referred  to,  therefore,  not 
only  make  manifest  that  the  power  to  issue  such  an  injunction 
is  a  power  necessary  to  the  exercise  of  the  jurisdiction  in 
question,  but  they  furnish  authority  for  the  existence  of  such  a 
power.  The  power,  by  virtue  of  which  an  injunction  is  issued 
in  proceedings  under  the  statute,  is  not  derived  from  the  gen- 
eral admiralty  rules,  but  follows  from  the  provisions  of  the 
Constitution  and  tlie  statutes  by  which  the  District  Courts  of 
the  United  States  are  given  jurisdiction  of  all  admiralty  mari- 
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time  cases.  The  general  admiralty  rules  do  not  confer  juris^ 
diction,  but  eimply  regulate  the  manner  of  exercising  the  juris- 
diction conferred  by  law  under  authority  derived  from  the 
statute  which  makes  the  form  and  modes  of  proceeding,  in 
cases  of  admiralty  and  maritime  jurisdiction,  subject  to  regu- 
lation by  the  Supreme  Court,  by  rules  prescribed  from  time 
to  time,  not  inconsistent  with  the  laws  of  the  United  States 
(§913,  U.  S.  R  S.) 

Since  then  the  power  to  issue  such  an  injunction  as  is  here 
prayed  for,  is  by  the  general  admiralty  rules  recognized  as  ex- 
isting in  the  District  Courts,  those  rules,  of  themselves,  fur- 
nish authority  in  favor  of  the  existence  of  the  power  here  sought 
to  be  called  into  action. 

For  these  reasons  I  am  of  the  opinion  that  the  application 
for  a  preliminary  injunction  cannot  be  denied  upon  the  ground 
of  want  of  power  in  this  Court  to  grant  the  relief  sought. 

A  single  feature  of  this  case  remains  to  be  noticed.  On 
the  part  of  the  creditors  of  this  ship  it  is  contended  that  if  it 
be  held  that  this  Court  has  the  p<jwer  to  restrain  their  proceed- 
ings, bi-ought  to  recover  the  damages  they  have  sustained  by 
the  collision,  the  injunction  should  issue  only  upon  the  condi- 
tion that  the  ship-owners  enter  their  appearance  in  the  action 
already  commenced  in  the  Southern  District  of  New  York. 
In  this  I  am  of  the  opinion  that  the  creditors  ai^  right,  and  for 
this  reason.  The  questions  involved  are  new,  and  the  proceed- 
ing here  instituted  is  without  known  precedent.  An  injunction 
at  the  present  time  without  such  a  condition,  might  inflict  irre- 
parable injury,  because  the  creditors  may  now  be  able  to  serve 
their  process,  or  compel  an  appearance  by  attaching  property 
in  their  action  in  personam ^  but  may  be  wholly  unable  to  do 
so  hereafter,  and  may  thus  lose  the  benefit  of  their  action, 
although  the  final  decision  as  to  the  present  proceeding  should 
be  in  their  favor;  while  on  the  other  hand  no  injury  will  i^e- 
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suit  to  the  ship-owners  by  so  appealing,  if  in  the  end  the  pres- 
ent proceeding  be  sustained.  These  considerations  appear  to 
me  to  entitle  the  creditors  of  this  ship  to  ask  of  the  ship-owners, 
as  a  condition  of  obtaining  an  injunction  at  this  time,  that  they 
appear  in  the  action  now  pending  against  them  in  the  Southern 
District  of  New  York. 

The  order  will  therefore  be  that  a  monition  issue,  ac- 
coi*ding  to  the  prayer  of  the  libel,  and  that  an  appraisement  of 
the  vessel  be  had,  and  that  upon  the  iiling  in  this  proceeding 
of  the  stipulation  tendered  in  the  libel,  a  preliminary  injunc- 
tion issue  restraining,, until  the  final  decree  of  this  Court  in  this 
cause,  all  pi-oceedings  on  the  part  of  the  parties  now  before 
the  Court,  to  enforce  against  these  libellants  any  liability  aris- 
ing out  of  the  collision  in  the  pleadijigs  mentioned,  either  in 
the  two  actions  heretofore  mentioned,  or  any  other  action,  pro- 
vided the  libellants  first  duly  enter  their  appearance  in  the 
action  pending  in  the  Southern  District. 

Because  of  the  novelty  of  the  proceeding  the  injunction 
should  also  be  so  framed  as  to  permit  testimony  to  be  taken  in 
tl\e  action  in  rem^  as  well  as  in  the  one  in  personam^  provided 
consent  be  given  that  such  testimony  be  read  in  any  of  the 
three  proceedings. 

If  for  any  cause  it  be  deemed  undesirable  to  enter  such 
appearance  at  this  time,  the  libellants  may  take  a  denial  of  the 
present  motion,  with  leave  to  renew  the  same  when  they  shall 
be  served  with  process  in  the  action  referred  to,  or  their  appear- 
ance be  otherwise  compelled. 

For  libellant,  W,  W,  Goodrich. 

For  Miller,  Scudder  dk  Carter, 

34: 
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THE  8TP:AM  tugs  harry  and  MAY-FLOWER, 

COLLISIOH  OH  BaRITAH  BIYEB.— LiOHTS.— EyIDKKCK. 

Whon  at  the  trial  the  witneMtes  for  one  of  two  colliding  vessels  testified  that 
thto  bowllght  of  their  vessel  was  burning,  and  on  the  day  after  the  hearing 
of  the  cause  the  owners  of  the  vessel  caused  the  Court  to  be  informed*  by 
thoir  advocate  In  open  Court,  that  although  the  light  was  burning  it  was  cov- 
ered with  a  tarpaulin  at  the  time  of  the  collision ; 

Ildd,  That  such  a  statement,  made  under  such  circumstances,  though  forming 
no  part  of  the  evidence  given  at  the  trial,  must  be  regarded  as  an  admission 
given  In  the  cause,  of  the  fact  so  stated. 

Two  tngfl,  the  Ilariy  and  the  May-Flower,  each  with  a 
(joal-boat  ii)  tow  ahnigsido,  encountered  one  another  at  inght 
on  tlio  Riiritan  River,  and  a  collision  ensued,  whereby  a 
'^chui^kor*'  towed  by  the  May-Flower  was  instantly  sunk  with 
hor  car<^o.  The  master  of  the  chnnker  libelled  both  tugs  for 
tho  I08H  of  his  boat,  the  coal  on  board,  and  his  pei-sonal  efiFects. 

For  libellant,  Henry  T.  Wing, 

For  tho  Harry,  lii-ebe,  Wilcox  cfr  ITohbs. 

For  tho  May- Flower,  Man  cf*  Parsons. 

!Hnki>kt,  J.  Tho  collision  out  of  which  this  controversy 
\\\\»  arison  was  plainly  caustnl  by  the  erroneous  opinion  formed 
by  tho  pilot  of  the  May-Flower,  as  he  approached  the  Harry 
and  hor  tow,  that  ho  >yas  appn>aching  a  tow  eitlier  at  anchor, 
or  s^MU:;  in  tho  same  diroi*tion  with  the  Mav-Flower.  If  the 
pilot  of  tho  MayFlowor  was  jnstitiod  by  the  facts  in  forming 
that  opurunu  no  fault  wjis  c\>nnnitted  in  sliaping  his  coarse  to 
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pass  to  port  instead  of  starboard  of  the  Harry,  as  he  had  the 
right  in  such  a  reach  of  the  river  to  choose  either  method  of 
passing  a  tow,  at  anchor,  or  moving  in  the  same  direction  lie 
was. 

The  pih^t's  opinion  was  justified  by  the  facts  if  the  Ilarry 
omitted  to  display  the  lights  prescribed  to  be  displayed  by  mov- 
ing vessels,  and  the  decisive  question  of  the  case  therefore  is 
the  question  of  fact  whether  the  llarry,  as  she  approached  the 
May-Flower,  was  displaying  the  proper  lights  to  indicate  that 
she  was  an  approaching  vessel. 

The  evidence  as  to  the  lights  on  the  Harry  is  conflicting. 

There  is  positive  evidence  from  those  on  board  the  Harry 
that  her  side  and  bowl ii^hts  were  set  and  burninsc,  but  the  credit 
of  those  witnesses  is  impaired  by  the  circumstances  that  when 
upon  the  stand  they  omitted  to  disclose  the  fact  that  their  bow- 
light,  although  burning,  was  at  the  time  covered  with  a  tar- 
paulin. When  the  evidence  was  closed  the  testimony  of  those 
on  board  the  Ilarry  was  calculated  to  coijvey  to  the  Court  the 
idea  that  the  bowlight  of  the  Harry  was  not  only  burning,  but 
visible  to  ap[)roaching  vessels,  whereas,  as  matter  of  fact,  it  was 
not  then  visible  at  all,  having  been  covered  from  sight. 

The  fact  that  the^  head-light  of  the  Harry  had  been  so  cov- 
ered, was  stated  to  the  Court,  by  the  advocate  for  the  Ilarry,  in 
open  court,  upon  the  day  after  the  hearing  of  the  cause  and, 
as  was  declared,  the  statement  was  made  to  the  Couil;  by  direc- 
tion of  the  owners  of  the  Ilarry.  A  statement  so  made, 
although  forming  no  part  of  the  evidence,  when  made  under 
euch  circumstances  must  bo  regarded  as  an  admission  in  the 
cause,  and  it  has  been  so  considered. 

Ix)oking  then  to  the  facts  stated  by  the  respective  witnesses 
and  the  credit  to  which  their  respective  statements  aie  entitled, 
the  weight  of  the  evidence  appears  to  be  in  favor  of  the  con- 
elusion  that  the  proper  lights  were  not  displayed  on  the  Ilarry. 
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The  only  lights  she  displayed  were  the  two  vertical  lights,  but 
these  lights  would  not  in  the  absence  of  the  side  and  bow- 
lights  show  an  approaching  vessel  that  she  was  a  tow  in  mo- 
tion ;  on  the  contrary,  under  the  circumstances,  and  in  the 
absence  of  other  lights  they  were  calculated  to  create  the  erro- 
neous opinion  formed  by  the  pilot  of  the  May-Flower  when  he 
saw  them  that  the  tow  was  at  anchor,  or  giving  the  same  way, 
and  must  render  the  Harry  responsible  for  the  accident  that 
resulted  therefrom. 

The  decree  will,  therefore,  be  that  the  libel  be  dismissed 
with  costs  as  against  the  May-Flower,  and  that  the  libellant 
recover  as  against  the  Harry  the  anumnt  of  the  damages  sus- 
tained by  reason  of  the  collision  mentioned  in  the  pleadings. 


MAY,  1878. 

CHARLES   SOFIELD   v.  GEORGE   SOMMERS. 

Damaobb. — Vkssbl  bubnbd  at  Pibr. — ^Watchman. — ^Explosion  of  Gas. 

Where  the  fames  of  ozude  petrolenm,  carried  in  a  tank  on  a  lighter  naed  in- 
the  oil  trade,  escaped  into  a  locker,  which  locker — there  being  no  watchman 
on  board  when  the  lighter  lay  one  night  with  other  vesBels  at  a  pier  in 
Jersey  City — was  forced  open  daring  the  night  by  a  thief,  who  exploring 
the  locker  with  a  lighted  match,  set  fire  to  the  gas  and  caused  an  explosion 
and  a  fire,  whereby  the  lighter  and  the  libellant^s  lighter  that  lay  alongside 
were  destroyed : 

Hddy  That  the  escape  of  gas  into  the  locker  was  an  accident,  and  the  pres- 
ence of  a  lighted  match  in  the  locker  not  the  natural  zesult  of  the  absence 
of  a  watchman.  Between  the  act  of  omission  charged  upon  the  defendant, 
and  the  explosion,  there  intervened  an  independent  human  agency,  the  pres- 
ence  of  which  had  no  natural  relation  to  aoy  act  of  the  defendant,  and 
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which  therefore  entailed  no  responsibility  upon  the  defendant  for  the  ex- 
plosion. 

Benedict,  J.  The  defendant  was  the  owner  of  a  lighter 
called  the  Competitor,  used  for  transporting  petroleum  about 
the  harbor.  On  the  evening  of  July  28th,  1875,  this  lighter, 
having  on  board  a  deck-load  of  refined  petroleum  in  barrels, 
was  moored  for  the  night  at  a  certain  wharf  and  there  left 
without  a  watchman  on  board.  After  the  lighter  was  moored 
the  libellant's  boat  came  to  the  same  wharf  and  made  fast  for 
the  night  a  short  distance  from  the  lighter.  During  the  night 
a  violent  explosion  occurred  on  the  defendant's  lighter  by 
which  not  only  that  vessel  but  also  the  libellant's  boat  was  set 
on  fire  and  destroyed.  This  action  is  brought  to  recover  of 
tlie  defendant  the  amount  of  the  loss  thus  occasioned  to  the 
libellant. 

In  behalf  of  the  libellant  it  is  claimed  that  it  was  negli- 
gence on  the  part  of  the  defendant  to  leave  his  lighter  without 
a  watchman,  and  that  the  destruction  of  the  libellant's  boat  re- 
sulted from  that  negligence  of  the  defendant.  According  to 
the  evidence  and  the  admitted  facts,  the  explosion  was  caused 
by  the  act  of  a  thief  who  brought  a  lighted  match  in  contact 
with  explosive  gas  in  the  hold  of  the  lighter. 

It  appears  that  below  the  deck  of  the  lighter  was  a  tank  used 
»for  transporting  crude  petroleum,  and  separated  from  the  tank 
was  a  sort  of  cabin  or  locker  used  for  storage  of  rope,  &c.  The 
connection  with  the  hold  was  by  hatches,  which  hatches  were, 
on  this  occasion,  left  securely  locked.  The  thief  broke  off  the 
lock  which  fastened  the  hatch  leading  to  the  cabin  or  locker, 
and  the  inference  is  that  he  used  a  lighted  match  to  examine 
the  contents  of  the  locker,  and  that  the  flame  of  the  match 
came  in  contact  with  explosive  gas  that  by  some  means  had 
got  into  the  cabin  from  the  tank  where  it  had  been  generated  . 
from  the  crude  petroleum  with  which  the  tank  had  been  filled 
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tbe  day  before.  There  is  no  testimony  showing  how  the  gas 
escaped  into  the  cabin,  nor  any  testimony  to  show  that  the 
presence  of  gas  in  the  cabin  was  caused  by  any  neglect  on  the 
part  of  the  defendant.  It  does  not  appear  tliat  the  presence  of 
explosive  gas  in  the  cabin  was  to  have  been  expected  or  that  it 
was  known  to  any  one. 

Upon  these  facts  it  must  be  held  that  no  want  of  due  pre- 
caution against  fire  on  the  part  of  the  defendant  has  been 
shown.'  The  escape  of  gas  into  the  cabin  was  accidental,  and 
tlie  presence  of  a  flame  in  that  locality  was  caused  by  the  act 
of  a  thief  who  was  compelled  to  force  tlie  locks  before  he  could 
reach  the  place  where  the  gas  happened  to  have  accumulated* 
But  it  is  said  no  precaution  was  taken  to  prevent  the  access  of 
tlie  thief,  and  this  is  negligence  that  rendera  the  defendant 
liable  for  all  that  followed.  To  sustain  this  position  it  must 
he  held  that  the  natural  result  of  the  absence  of  a  watchman 
was  the  presence  of  the  thief ;  that  the  natural  result  of  the 
presence  of  a  thief  was  the  presence  of  a  lighted  match ;  and 
that  a  lighted  match  in  that  locality  would  naturally  result  in 
an  explosion. 

But  the  presence  of  a  thief  with  a  lighted  match  cannot 
be  said  to  be  the  natural  result  of  an  absence  of  watch. 
Between  the  act  of  omission  charged  upon  the  defendant, 
and  the  explosion,  there  intervened  an  independent  human« 
agency,  the  presence  of  which  has  no  natural  relation  to  any 
act  of  the  defendant,  and  for  which  he  is  not  therefore  respon- 
sible. The  unlawful  act  of  the  thief,  whose  presence  was 
neither  caused  nor  procured  by  the  defendant,  not  the  omission 
of  the  defendant  to  maintain  a  watch,  was  the  immediate  cause 
of  the  explosion,  and  an  explosion  resulted  fi'om  the  act  of  the 
thief  by  reason  of  the  accidental  circumstance  that,  unknown 
to  any  one,  explosive  gas  had  passed  into  the  cabin.  The' 
damage  of  which  the  libellant  complains  arose  from  a  combi- 
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nation  of  circumstances  and  must  be  considered  to  have  been 
accidental,  so  far  as  the  defendant  is  concerned. 
The  libel  must  be  dismissed  with  costs. 

For  libellant,  Beehe,  Wilcox  (&  Iloibs. 
For  respondent,  J.  </".  Allen. 


MAY,  1878. 

THE  UNITED  STATES  v.  TWO  HORSES. 

Internal  BEYENUEL—FoRFBrruiiB.— Section  14  of  the  Act  of  June, 
1866.— Evidence.— Knowledge  or  Intent. 

Where  distilled  spirits,  which  were  being  conveyed  oontraiy  to  law,  upon  a 
truck,  were  seized,  and  also  the  track  and  horses  were  seized,  and  all  pro- 
ceeded against  to  obtain  a  decree  of  forfeiture,  and  a  decree  by  default  ob- 
tained against  the  spirits,  but  a  defence  interposed  for  the  truck  and 
horses  : 

Hddy  That  in  a  trial  for  the  forfeiture  of  the  truck  and  horses,  the  decree  of 
condemnation  entered  against  the  spirits,  by  default,  was  not  conclusiye 
evidence  against  the  owner  of  the  truck  and  horses  that  the  spirits  were 
being  removed  with  intent  to  defraud  the  Revenue. 

Knowledge  or  intent  on  the  part  of  the  owner  of  a  conveyance  used  in  trans- 
porting  spirits  subject  to  tax  that  are  being  removed  contrary  to  law  is  not 
required  to  be  shown  in  order  to  a  forfeituie  of  such  conveyance  and  by 
virtue  of  Section  14  of  the  Internal  Revenue  Act  of  1866. 

Benedict,  J.  This  case  comes  before  the  Court  upon  a 
motion  for  a  new  trial.  It  is  a  proceeding  in  rem  against  two 
horses  and  a  truck  alleged  to  have  become  forfeited  to  the 
United  States  by  virtue  of  Section  14  of  the  Act  of  July  13tli, 
1866  (14  U.  S.  Stat,  at  Large,  p.  151). 

The  facts  are  as  follows :  This  truck  and  horses,  while  en- 
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gaged  in  conveying  certain  distilled  spirits  under  circum- 
stances of  suspicion,  were  seized  as  forfeited  to  the  United 
States.  The  spirits  forming  the  load  of  the  truck  were  also 
seized  at  the  same  time.  The  truck,  horses,  and  spirits  were  all 
proceeded  against  by  one  information.  The  owner  of  the 
truck  and  horses  asserted  n6  interest  in  the  spirits,  but  filed 
his  claim  to  the  truck  and  horses,  and  an  answer  denying  the 
allegations  of  the  information.  Jfo  person  appeared  to  claim 
the  spirits,  and  they  were  accordingly  adjudged  forfeited  by 
default,  and  have  been  condemned  and  sold  as  forfeited  to  the 
United  States.  The  proceeding  went  to  a  trial  as  to  the  horses 
and  tnick  before  the  jury,  when  a  question  arose  which  I  have 
been  requested  in  behalf  of  the  claimant  to  re-examine  upon 
this  motion.  The  evidence  on  the  part  of  the  Government 
showed  that  the  spirits  seized  upon  the  truck,  although  branded 
as  rectified  spirits,  were  in  fact  raw  spirits,  and  that  these 
spirits  had  been  condemned  by  default  as  forfeited  to  the 
United  States  by  reason  of  having  been  removed  with  intent 
to  defraud  the  United  States  of  the  tax  thereon.  The  claimant 
offered  evidence  tending  to  show  that  the  driver  of  the  truck 
and  horses,  who  was  in  this  case  the  owner,  had  no  knowledge 
of  the  fraudulent  character  of  the  spirits,  or  of  any  fraudulent 
intent  in  connection  with  the  removal  thereof,  and  had  no  in- 
tention, in  carting  the  spirits,  to  aid  in  defrauding  the  Govern- 
ment. This  evidence  was  excluded,  and  a  verdict  for  the 
Government  was  directed,  subject  to  the  opinion  of  the  Court. 
On  the  part  of  the  United  States  the  contention  is  that 
evidence  having  been  given  requiring  the  conclusion  that  the 
removal  of  the  spirits  in  process  of  accomplishment  by  the 
claimant's  truck  at  the  time  of  seizure  was  for  the  purpose  of 
defrauding  the  Government  of  the  tax,  the  forfeiture  of  the 
truck  and  horses  must  follow,  and  whether  the  owner  of  the 
truck  knew  the  fraudulent  cliaracter  of  the  transaction  in  which 
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he  was   engaged  is   an  immaterial  fact  in  a   proceeding   to 
forfeit  tlie  trnck  and  horses  under  the  statute  referred  to. 

That  it  is  competent  to  forfeit  property  by  reason  of  its 
use  in  facilitating  fraud  without  any  guilty  intent  upon  the 
part  of  the  owner,  has  been  settled  by  repeated  decisions.     The 
question  in  this  case  is  whether*  the  statute  under  considera- 
tion has  made  a  guilty  intent  on  the  part  of  the  owner  of  a 
conveyance  which  is  use!  in  the  unlawful  removal  of  spirits, 
to  be  a  necessary  fact,  to  be  proved  in  order  to  make  a  case  of 
forfeiture  of  such  conveyance.     I  find  no  words  in  the  statute 
that  indicate  an  intention  to  make  the  knowledore  or  intent  of 
the  owner  of  a  conveyance  which  is  used  in  transporting  goods 
subject  to  tax  that  are  being  removed  within  the  meaning  of 
the  14th  Section  of  the  Act  of  1866,  with  intent  to  defraud 
the  United  States  of  the  tax,  a  material  fact.     The  context 
seems  to  point  to  the  opposite  conclusion,  for   the  cart  and 
horses  used  in  the  removal  are  mentioned  in  connection  with 
the  casks  containing  the  commodity,  and  both  are  made  subject 
to  forfeiture  by  the  same  words.     It  can  hardly  be  supposed 
that  proof  of  knowledge  of  the  fraud  on  the  part  of  the  owner 
of  casks  used  to  transport  spirits  was  intended  to  be  required, 
as  in  most  cases  it  would  be  wholly  impossible  to  obtain  such 
proof.     If  such  proof  of  knowledge  be  not  required  in  respect 
to  the  casks,  it  cannot  be  in  respect  to  the  cart  and  horees  used 
in  the  i*emoval.     Furthermore  the  provision  in  respect  to  casks 
containing  the  commodity,  and  the  cart  and  horses  used  in  the 
removal,  is  by  this  section  expressly  made  a  general  provision, 
applicable  to  every  case  where  any  goods  shall  be  forfeited 
under  this  act  or  any  other  Act  of  Congress  relating  to  the 
Internal  Revenue  ;  whence  it  must  be  inferred  that  the  intent 
mentioned  in  the  beginning  of  this  section  was  not  intended 
to  be  made  a  requisite  of  the  forfeiture  provided  in  respect  to 
the  casks,  carts,  and  horses. 
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The  reason  why  this  express  provision  was  made  in  respect 
to  the  forfeiture  of  things  used  in  removing  spirits  contrary  to 
law  was  to  link  the  fate  of  the  vehicle  with  that  of  the  articles 
conveyed,  in  order  to  deter  parries  from  putting  their  vehicles 
at  the  disposal  of  those  who  would  be  likely  to  use  them  for 
purposes  of  fraud.  There  are  many  instances  of  a  similar  in- 
tention in  the  Statute.  Thus,  under  the  Act  of  1818  (3  Stat, 
at  Large,  p.  451,  §2),  the  forfeiture  of  the  cargo  of  a  vessel  is 
made  to  depend  upon  the  liability  of  the  vessel  herself  to  con- 
demnation. So  when  a  boiler  was  used  for  the  purpose  of 
illicit  distillation  by  persons  unknown  to  the  owner,  and  with- 
out his  knowledge,  permission,  or  consent,  it  was  held  by  this 
Court  and  on  appeal  by  the  Circuit  Court  (Woodruff,  J.)  that 
the  fact  that  the  owner  of  the  vessel  was  innocent,  and  had  no 
knowledge  of  the  nse  to  which  his  boiler  was  put,  did  not  re- 
lieve the  boiler  from  forfeiture  ( United  States  v.  Two  Steam 
Hoilers  and  other  property^  July  9th,  1874.  See  United  States 
v.  Seven  Barrels  of  Distilled  Oily  6  Blatchf.,  174,  and  also 
United  States  v.  Distilled  Spirits ^  2  Ben.,  486,  Blatchf ord, 
J.).  So  the  12th  Section  of  the  Act  of  1872  provides  that  when 
spirits  which  have  been  withdrawn  and  shipped  for  exporta- 
tion shall  be  intentionally  relanded,  the  spirits,  the  vessel  from 
which  the  same  were  landed,  and  all  boats,  vehicles,  hoi*8es,  and 
other  animals,  used  in  relandingand  removing  such  spirits,  shall 
be  forfeited.  In  respect  to  which  statute  Judge  Woodruff  re- 
marks :  "  It  is  expected  that  the  owner  of  property  will  see  to 
the  nse  made  of  it  at  his  peril ''  ( United  States  v.  Distillery^ 
11  Blatchf.,  p.  273). 

There  is  yet  another  question  suggested  on  the  brief,  but 
which  I  do  not  undei-stand  to  be  deemed  of  much  importance 
in  the  present  case,  and  that  is  whether  the  record  of  the  con- 
demnation of  the  spirits  by  default  is  conclusive  as  against  the 
defendant  to  show  that  the  spirits  had  became  forfeited  by 
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reason  of  the  rc3moval  with  intent  to  defraud.  My  opinion  is 
that  the  record  of  the  condemnation  by  default  is  not  conclusive 
against  the  defendant.  The  fact  that  no  pei'son  appeared  to 
claim  the  spirits,  and  that  they  were  condemned  by  default,  is 
competent  evidence  bearing  upon  the  question  of  intent,  but  it 
is  not  conclusive  in  this  proceeding.  As  the  evidence  stood  I 
think  the  jury  would  properly  find  that  the  spirits  when  seized 
were  being  removed  with  intent  to  defraud,  and  the  verdict 
was  directed  upon  the  idea  that  no  controversy  was  intended 
upon  that  question ;  but  if  the  claimant  now  desires  to  go  to 
the  jury  upon  tliat  question,  he  may  have  a  new  trial  to  enable 
him  to  do  so. 

For  the  United  States,  A.  W.  Tenney^  district  Attorney. 
For  the  owner  of  the  property,  P.  S.  Grooke. 
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JOHN    BAILEY,    Jr.,    ASSIGNEE,    v.    CHARLES    T. 

IIENJDERSOX. 

Bankruptct.— Conditional    Sale.— Minolino    of    AfiSBTS. — Prefek- 

BNCB. 

Where  a  bankrupt  made  a  conditional  purchase  of  logs  which  were  pawed  at 
his  mill,  and,  the  conditions  not  being  fulfilled,  the  seller,  after  insolvenpy 
of  the  bankrupt,  took  back  a  quantity  of  sawed  lumber  instead  of  his  logs: 

Heldj  That  while  he  had  a  right  to  take  such  share  of  the  sawed  lumber  as 
was  in  proportion  to  his  interest  in  the  logs,  the  taking  of  the  rest  of  the 
lumber  by  consent  of  the  bankrupt  after  insolvency  in  settlement  of  his 
claim,  was  in  effect  to  give  him  a  preference,  and  rendered  the  transaction 
void. 

Wheeler,  J.  This  cause  has  been  heard  on  pleadings, 
proofs,  and  agreements. 

The  logs  in  question  were  to  be  delivered  by  the  defend- 
ant to  the  bankrupt  "at  his  saw-mill."  They  had  not  been 
delivercd  when  the  absolute  sale  was  chanijed  to  a  conditional 
sale.  The  firet  note,  if  received  in  payment,  would  take  the 
cause  out  of  the  operation  of  the  Statute  of  Frauds,  but  it 
would  not  obviate  the  necessity  of  delivery  according  to  the 
contract.  After  it  was  received  the  defendant  had  the  logs 
to  haul  to  the  mill  in  order  to  fulfil  the  contract.  While  that 
remained  to  be  done,  the  sale  was  not  executed  {Gibb  v.  Benja- 
min^ 45  Vt.,  120).  Until  it  was  executed,  the  parties  could  by 
mere  agreement  change  it  from  an  absolute  to  a  conditional 
one.     The  bankrupt  could  sell  them  back  and  no  delivery  or 
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change  of  possession  would  be  necessary.  Having  done  that, 
he  could  buy  them  again  conditionally.  They  did  this  in 
effect  when  tliey  agreed  to  change  the  sale,  and  tlie  lien  re- 
served was  valid.  Wi^igkt  v.  Vaughn  (45  Vt.,  369)  differed 
from  this  case.  There  the  property  had  been  fully  delivered 
before  the  parties  to  the  sale  undertook  to  change  it. 

This  lien  appeare  to  have  been  recorded  in  ample  season. 
The  time  begins  to  run  from  the  delivery  of  the  property,  not 
the  date  of  the  lien  (Laws  of  Vt.,  1872,  p.  90). 

These  logs  appear  to  have  been  mingled  with  others,  and 
sawed  and  piled  so  the  lumber  could  not  be  distinguished,  with 
the  consent  of  the  defendant,  by  the  bankrupt.  Under  these 
circumstances  they  owned  the  lumber  in  common  in  proportion 
to  their  respective  interests  in  the  logs.  {Inst,  Lib.  II.,  Tit.  i., 
§  xxvii.,  2  Kent's  Com.,  364;  Ryder  v.  Hathaway^  21  Pick., 
298 ;  Pratt  v.  Bryant,  20  Vt.,  333.)  The  share  held  by  the 
defendant  by  virtue  of  his  lien  he  had  the  right  to  take,  as  he 
did  take.  The  rest  of  this  common  lumber,  and  some  other,  he 
appears  to  have  taken  in  part  payment  of  his  claim,  at  a  time 
when  the  bankrupt  was  insolvent,  with  such  a  view  on  the  part 
of  the  bankrupt  to  give  him  a  preference,  and  such  knowledge 
of  the  purpose  and  of  the  insolvency  on  his  part  as  to  make 
the  transaction  void. 

On  these  conclusions  the  orator,  as  assignee,  is  entitled  to 
recover  the  value  of  the  bankrupt's  interest  in  the  whole  of  the 
lumber  taken.  This  is  found  at  the  price  they  agreed  upon, 
with  interest,  to  be  $237.94.  Let  a  decree  be  entered  for  the 
orator  accordingly,  with  costs. 

For  orator,  E,  W,  Smith  and  W.  Z.  Burnap, 

For  respondent,  Leslie  <&  liogers,  and  Orin  Oambell. 
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JUNE,  1878. 
Collision  in  North  Biybr. — Tug  and  Tow. — ^Lookout. 

THE  PROPELLER  PENNSYLVANIA  AND  TUE  TUG 

A.  R.  GRAY". 

Where  a  propeller  came  up  the  North  River  having  in  tow  alongside  a  laige 
float,  extending  some  fortjr  feet  in  front  of  the  pilot-honse  of  the  propeller, 
on  which  were  railroad  cars  thirteen  feet  high,  whereby  those  on  the  pro- 
peller were  prevented  from  seeing  anything  to  starboard,  unless  at  a  consid- 
erable distnnce,  and  had  no  lookout  on  the  front  part  of  the  float,  and  a 
collision  occurred  with  a  vessel  in  tow  of  a  tag  coming  out  from  the  piers : 

HeCd^  That  the  propeller  had  no  proper  lookoat ;  such  a  float  alongside  must 
be  deemed  part  of  the  propeller,  and  it  was  the  duty  of  the  propeller  to 
have  a  lookout  upon  it. 

Bknkdict,  J.  I  am  of  the  opinion  that  the  collision  which 
has  given  rise  to  this  action  was  caused  solely  bj  the  fault  of 
the  propeller  Pennsylvania  in  not  maintaining  n  pn>per  look- 
out. The  business  of  this  propeller  is  to  transport  across  the 
harbor,  upon  a  large  float,  the  cars  of  the  Pennsj'lvania  Rail- 
road. At  the  time  of  the  accident  she  had  this  float  alongside 
on  the  starboard  side,  and  it  excended  some  forty  feet  beyond 
the  pilot-house  .of  the  propeller.  Upon  the  float  were  railixiad 
cai-s  some  thirteen  feet  high.  By  this  arrangeiuent  those  on 
the  propeller  were  wholly  prevented  from  seeing  anything  to 
starboard,  unless  at  a  considerable  distance. 

There  was  no  lookout  on  the  forward  part  of  the  float, 
which,  for  the  purposes  of  this  action  must  be  deemed  a  part 
of  the  propeller,  and  on  which  it  was  the  propeller's  duty  to 
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have  a  stationed  lookout  because  of  the  fact  that  the  project- 
ing float  cut  off  the  view  to  starboard  from  the  propeller.  The 
consequence  of  this  omission  was  that  the  pilot  of  the  propeller 
pro(;eeded  on  in  ignorance  of  what  was  occurring  oflF  his  star- 
board bow,  and  upon  the  assumption  that  the  tow  whicli  he 
haA  before  seen  was  fully  made  up,  and  was  passing  down  out- 
side of  him.  A  lookout  on  the  float  would  have  informed  him 
that  the  tug  was  backin:^,  and  would  have  warned  him  of  dan- 
ger as  soon  as  the  Levantia  began  to  swing. 

It  is  contended  on  behalf  of  the  propeller  that  it  must  be 
conceded  that  the  two  tugs  could  not  have  been  more  than  400 
feet  apart  when  the  Levantia  took  the  sudden  swing,  but  that 
distance  gave  time  to  stop  the  propeller,  for  her  pilot  swears 
that  he  could  stop  her  absolutely  in  270  feet. 

It  seems  to  be  shown,  therefore,  that  the  propeller  could 
have  avoided  colliding  with  the  Levantia  if  the  movements  of 
the  Levantia  and  of  the  Gray  had  been  known  by  the  pilot  of 
the  propeller,  and  that  the  sole  reason  of  the  pilot's  ignorance 
was  that  being  prevented  from  seeing  off  the  starboard,  he  had 
no  lookout  upon  the  float  to  inf(;rm  him  as  to  the  movements 
of  the  vessels  he  was  approaching.  lie  saw  no  movement  on 
the  part  of  the  Levantia  until  she  came  in  sight  under  the  very 
bows  of  the  float,  and  when  it  was  tcx)  late  to  stop  the  headway 
of  his  boat  before  she  struck  the  Levantia,  doing  the  injury  com- 
plained of. 

For  these  reasons  I  hold  the  propeller  to  be  guilty  of  fault, 
and  responsible  for  the  collision  in  question,  nor  can  I  see  that 
the  Gray  is  bound  to  share  in  that  responsibility.  The  Gray 
was  engaged  in  making  up  her  tow  in  plain  sight  of  all  ap- 
proaching vessels.  In  the  course  of  that  opei'ation  one  boat  of 
the  tow — the  Levantia — under  the  action  of  wind  and  tide 
swung  off  from  the  other  boats,  and  thereby  was  thrown  on  the 
coui'se  of  the  Pennsylvania,  but  the  circumstance  cannot  be  im- 
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puted  to  the  Gray  as  a  fault.  It  is  rather  to  be  considered  as 
a  circumstance  naturally  attending  the  making  up  of  a  tow  in 
wind  and  tide,  and  against  which  vessels  in  close  proximity 
should  be  on  guard. 

No  blame  being  attributable  to  the  Levantia,  she  is  there- 
fore entitled  to  recover  her  damages  of  the  Pennsylvania,  and 
her  libel  as  against  the  A.  R.  Gray  must  be  dismissed  with 
costs. 

For  libellant,  W.  W.  Goodrich. 

For  the  Pennsylvania,  Beebe,  Wilcox  cfe  Hobbs. 

For  the  A.  R.  Gray,  li.  P,  Lee  and  R.  D.  BenedicL 


Hon.  William  G.  Choate  of  New  York  City,  having  been  appointed 
Judge  of  the  District  Court  of  the  United  States  for  the  Southern  District  of 
New  York,  in  place  of  Hon.  SamU  Blatchford  appointed  to  be  Judge  of  the 
Circuit  Court  for  the  2d  Judicial  Circuit,  took  his  seat  upon  the  bench 
April  15,  1878 ;  the  oath  of  office  was  administered  by  Judge  Blatchford  and 
Judge  Choate  entered  upon  his  duties  the  same  day. 


Page  116,  11th  line,  For  The  Maggie  Haraill  read  TheMaggU  Hammond. 
119.  in  last  line  of  heading,  for  collision  read  coUusion. 
134,  3d  line  from  bottom,  for  U.  B.  v.  Cunningham  read  U.  8.  v.  C<m- 

yngham  (1  Wall.  C.  C.  R.  2d  Edition,  178). 
196,  at  bottom,  add,  For  the  owner  of  the  railway,  Owen  d  Gray. 
227,  8th  line  from  bottom,  for  (15  Id.  126)  read  (15  N.  B.  R.  126). 
285,  at  bottom,  names  of  counsel  should  read : 

For  the  Dock  Co.,  Ovien  db  Qray, 

For  Howes,  Taylor  A  Fowler* 
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ABANDONMENT. 

B}'  the  law  maritime  the  liability  of 
the  ship-owner  is  limited  to  the 
value  of  the  ship  and  freight,  and 
the  necessity  of  an  abandonment 
thereof  in  order  to  entitle  the  ship- 
owner to  the  benefit  of  exemption 
from  farther  liability,  follows  from 
the  rule  which  the  law  of  the  seas 
furnishes  by  which  to  determine 
the  extent  of  his  liability.  Thom- 
asaen  v.  Whitwell,  403 

See  Sale  of  Cargo. 

ACTION,  RIGHT  OF. 

See  Damage,  1,  2,  5,  8. 

Limitation  of  Liability,2,8. 

ADJUDICATION. 

1.  Where  a  petition  in  voluntary 
bankruptcy  was  filed  and  the  debtor 
thereafter,  before  an  adjudication, 
began  proceedings  for  a  composi- 
tion under  the  Act  of  June  22, 1874, 
an  adjudication  ought  not  to  be 
made  merely  because  certain  cred- 
itors ask  for  it,  if  the  debtor  does 
not  ask  for  it.  Alsberg  cfe  Jordan's 
Case,  17 

2.  Where  an  individual  member  of  a 
copartnership  is  adjudged  a  bank- 
rupt, without  any  adjudication 
against  the  copartnership,  or  against 
the  other  partners  in  the  copartner- 
ship, inasmuch  as  the  assignee  of 
the  individual  cannot  administer 
the  estate  of  the  copartnership,  or 
call  third  persons  to  an  account  for 
partnership  property,  the  estate  of 
the  firm  is  not  in  the  bankruptcy 


Court  in  any  such  wise  as  to  make 
a  discharge  of  the  individual  oper- 
ative in  respect  to  the  debts  of  the 
firm,  provided  there  are  assets  of 
the  firm  when  the  bankruptcy  pro- 
ceedings are  instituted. 

Adjudication  of  the  members  of 
a  firm,  by  adjudication  of  one 
member  of  it  in  one  proceeding, 
and  of  the  remaining  members  of  it 
in  a  separate  proceeding,  with  such 
effect  as  to  bring  the  firm  into 
bankruptcy,  is  a  thing  not  contem- 
plated by  the  statute  (§  36  of  the 
Act  of  March  2d,  1867,  now  §  5121 
of  the  Revised  Statutes)  nor  by 
General  Orders  Nos.  16  and  18. 
The  adjudication  must  be  made  in 
one  proceeding  and  on  one  petition, 
and  the  two  petitions  cannot  be 
consolidated.  Therefore,  the  indi- 
vidual member  cannot,  in  his  pro- 
ceeding, be  discharged  from  the 
debts  he  owes  as  a  member  of  the 
copartnership,  and  he  must,  in  a 
given  proceeding,  be  discharged 
From  all  his  debts  or  from  none. 
Plumb's  Case,  279 

3.  A  petition  was  filed  in  involunta- 
ry bankruptcy  against  B.  and  W., 
as  copartners.  It  showed  that  B. 
resided  in  Canada,  and  that  W.  re- 
sided in  the  Unlteid  States.  A  cred- 
itor who  had,  before  the  petition 
was  filed,  obtained,  by  attachment 
in  a  State  Court  of  New  York,  a 
lien  on  property  of  the  firm  in  this 
District,  applied  to  this  Court,  be- 
fore adjudication,  for  leave  to  inter- 
vene and  oppose  the  petition,  and 
moved  to  dismiss  the  petition,  be- 
cause B.  did  not  reside  within  the 
jurisdiction  of  the  United  States 
when  it  was  filed : 

Held,  That  the  attacliing  credi- 
tor had  such  an  interest  that  he 
could  intervene ;     that  the  Court 
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could  not  adjudge  B.  a  bankrapt ; 
but  that  it  could  adjudge  W.  a 
bankrupt.  Burton  dt  WaUon's 
Case,  324 

APPORTIONMENT  OF  DAM- 
AGES. 

See  Negliqenoe,  1. 
Collision,  5. 

ARREST. 

See  Bankruptcy,  16. 

ARTICLES  OF  WAR. 

Article  70  of  the  Articles  of  'V\'ar  was 
not  intended  to  apply  to  the  con- 
finement of  soldiers  during  trial  and 
awaiting  iudgment.  The  Article 
applies  solely  to  confinement  pre- 
liminary to  trial.  Corbett^s  Petition, 

274 

ASSIGNMENT. 

C.  made  a  voluntary  assignment  De- 
cember 20th,  1877.  A  sheriff,  on 
January  6th,  1878,  levied  an  exe- 
cution on  property  covered  by  the 
assignment,  in  favor  of  a  creditor. 
On  January  9th  a  petition  in  bank- 
ruptcy was  filed  in  this  (yourt 
against  C,  and  he  was  adjudged  a 
bankrupt  January  19th.  The  as- 
signee in  bankruptcy  having  ob- 
tained possession  of  said  property, 
the  sheriff  applied  to  this  Court,  in 
March,  1878,  claiming  that  said 
voluntary  assignment  was  void  be- 
cause of  the  non-filing  of  such  in- 
ventory, and  that  the  voluntary 
assignee  never  obtained  any  title  to 
the  property,  and  praying  that  the 
property  be  applied  on  the  execu- 
tion. The  assignee  in  bankruptcy 
claimed  to  hold  the  property  on  the 
ground  that  the  voluntary  assign- 
ment was  invalid  as  to  him ;  and 
the  application  of  the  sheriff  was 
refused,  to  allow  the  assignee  in 
bankruptcy  an  opportunity  to  avoid 
the  voluntary  assignment  and  re- 
cover the  property.  Crou^hv>elVs 
Case,  360 

See  Construction  of  Statute. 


ASSIGNEE. 

See  Bankruptcy,  1,  4,  6,  8,  9,  10, 
13,  15,  19. 
Mortgage,  1,  2. 

C68T8,  4. 

Assignment. 

ATTACHMENT  LIEN. 

See  Adjudication,  3. 
Bankruptcy,  18. 
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BANKRUPTCY. 

1.  S.,  who  was  a  manufacturer  of 
chairs,  bought  of  H.  a  quantity  of 
black  walnut  logs,  to  be  used  in  his 
business,  and  gave  H.  his  note  for 
them  for  $2,242.59,  dated  Novem- 
ber 17th,  1875,  payable  in  three 
months.  On  December  4th,  1875, 
S.  failed  to  pay  a  note  due  that 
day.  On  December  9th,  1875,  S. 
sent  a  message  to  M.  that  there 
were  some  logs  for  sale.  M.  went 
to  S.  and  l)ought  of  him  67  of  the 
logs  which  S.  had  bought  of  H., 
agreeing  to  pay  for  them  $1,057.17 
in  four  months.  On  the  16th  of 
December  S.  was  adjudged  a  bank- 
nipt  on  his  own  petition,  and  an 
assignee  was  appointed.  On  De- 
cember 10th  M.  took  from  H.  a 
transfer  of  the  note  of  S.  for  $2,- 
242.59,  without  recourse  to  II., 
and  he  afterwards  filed  a  proof  of 
debt  in  the  bankruptcy  proceedings 
for  the  amount  of  that  note,  leas 
the  #1,057.17  which  he  had  agreed 
to  pay  for  the  logs,  and  was  paid  a 
dividend  on  it.  The  assignee  filed 
a  bill  in  equity  against  M.  to  set 
aside  the  transfer  of  the  Ic^  from 
S.  to  M.  as  void,  alleging  that  S. 
was  insolvent  when  it  was  made, 
and  that  M.,  when  he  bought  the 
logs,  had  reasonable  cause  to  be- 
lieve that  S.  was  insolvent,  or  act- 
ing in  contemplation  of  insolvency, 
and  that  the  sale  was  made  by  S. 
with  a  view  to  prevent  his  property 
from  coming  to  his  assignee  in 
bankruptcy,  and  to  prevent  it  from 
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being  distributed  under  the  bank- 
ruptcy statute,  and  so  defeat  the 
object  of  and  impair,  hinder,  im- 
pede and  delay  the  operation  and 
effect  of,  such  statute:  and  that  the 
sale  was  not  made  in  the  usual  and 
ordinary  course  of  the  business  of 
S.,  and  was  void  and  a  fraud  on 
the  bankruptcy  Act.  The  answer 
of  M.  denied  that  he  knew  that  S. 
was  insolvent  or  in  contemplation 
of  insolvency.  The  case  was  heard 
on  pleadings  and  proof : 

Held,  That  the  sale  to  M.  was 
not  in  the  usual  and  ordinary  course 
of  the  business  of  S.,  as  that  was 
known  to  M. ;  that  the  burden, 
therefore,  was  thrown  on  M.  of 
showing  that  there  was  no  violation 
of  section  5,129  of  the  Revised 
Statutes ;  and  that  he  had  not  done 
this; 

That  the  plaintiff  had  jnade  out 
a  case  falling  within  the  decision  in 
Walbrun  v.  BdbbiU(\^  Wall.,  577); 

That  8.  intended  a  fraud  in  the 
sense  of  section  5,130  of  the  Re- 
vised Statutes,  in  the  sale  to  M ; 

That  there  was  enough  in  the  facts 
to  put  M.  on  inquiry  to  ascertain 
the  condition  of  the  affairs  of  S.; 

That  the  point,  that  the  plaintiff 
should  have  proceeded  by  a  suit  at 
law  and  not  by  bill  in  equity,  had 
not  been  taken  in  the  answer  and 
was,  therefore,  waived ;  but  if  it 
had  been  taken,  it  could  not  have 
prevailed,  for,  when  a  transfer  of 
property  is  held  void  under  the 
provisions  of  the  bankruptcy  Act, 
as  against  the  assi^ee  in  bankrupt- 
cy, the  transferee  is  properly  to  be 
regarded  as  a  trustee  for  the  as- 
signee, and  to  be  held  to  account 
as  such ; 

That  the  plaintiff  was  entitled  to 
a  decree  that  the  sale  to  M.  was 
void  and  that  M.  account  for  the 
property.  Schrenkeisen,  AssW,  v. 
Miller,  66 

2.  A  person  whose  only  regular  bus- 
iness is  keeping  a  saloon  and  sell- 
ing there  for  cash  and  on  credit,  at 
retail,  liquors  and  cigars  bought  in 
quantities,  partly  on  credit,  is  a 
'^merchant  or  tradesman,"  within 
subdivision  7  of  section  6,110  of  the 


Revised  Statutes,  requiring  the 
keeping  of  proper  books  of  account 
as  a  condition  to  a  discharge  in 
bankruptcy.    Shertoood'g  Case,    66 

3.  A  person  who  keeps  in  his  stable 
horses  belonging  to  other  persons, 
and  feeds  such  horses  with  food 
which  he  buys,  and  receives  pay  for 
the  food  which  such  horses  con- 
sume, in  the  amount  paid  for  keep- 
ing Uie  horses  on  livery,  sells  tlie 
food,  and  is  '^  a' merchant  or  trades- 
man" within  subdivision  7  of  sec- 
tion 6,110  of  the  Revised  Statutes 
of  the  United  States,  in  respect  to 
the  discharge  of  a  bankrupt.  OdeWs 
Case,  200 

4.  A.,  who  was  a  farmer,  owed  H. 
a  large  sum  of  money  for  a  consid- 
erable time  and,  after  repeated  fail- 
ures to  pay,  gave  H.  a  mortgage  to 
secure  the  debt.  H.  subsequently 
went  into  bankruptcy,  and  his  as- 
signee having  brought  suit  to  set 
aside  the  mortgage : 

Held,  That  the  repeated  failures 
to  fulfil  his  promises  to  pay,  by  the 
bankrupt,  with  the  knowledge  of 
his  other  debts  that  the  defendant 
had,  were  reasonable  cause  for  the 
defendant  to  believe  that  insolvency 
existed ; 

That  defendant,  knowing  there 
were  other  large  debts  unsecured, 
knew  that  if  the  mortgage  was  valid, 
he  was  obtaining  a  preference 
fraudulent  under  the  statute.  Arm- 
strong's Case,  212 

6.  On  the  8th  of  February,  a  discharge 
was  inadvertently  granted  to  a  bank- 
rupt, although  specifications  in  op- 
position had  been  filed.  No  ruling 
was  made  on  the  specifications  and 
no  trial  on  them  was  had.  After- 
wards, on  the  faith  of  the  discharge, 
the  bankrupt  borrowed  money,  and 
with  it  went  into  a  new  business, 
as  a  partner  with  two  other  persons 
and  contracted  many  new  debts, 
both  as  a  meml)er  of  the  firm  and 
individually.  On  the  29th  of  June 
following  the  discharge,  the  credi- 
tors who  filed  the  specifications 
moved  to  vacate  the  discharge,  al- 
leging that  the  fact  of  the  discharge 
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did  not  become  known  to  them  or 
their  solicitor  till  the  28d  of  June. 
No  proceeding  was  taken  in  time  to 
review  in  the  (Hrcuit  Court  the 
granting  of  the  discharge  : 

Held,  that  the  motion  must  be  de- 
nied. Buchttein's  C(ue^  215 

6.  Three  parties  bought  real  estate  to 
sell  again^  sold  some  lots  and  built 
on  others,  incurring  debts  therefor, 
and  then  two  of  them  l)ought  out 
the  third  and  took*  the  ownership  of 
tlie  property  for  the  same  purpose. 
Thereafter  C,  one  of  the  two, 
having  gone  into  banliruptcy,  T., 
the  other,  applied  to  the  Court  for 
relief,  and  adjustment  of  rights  in 
the  property,  as  l)etween  him  and 
the  assignee  of  the  bankrupt : 

Held,  That  this  was  a  partnership 
adventure,  and  the  orator  and  the  as- 
signee of  the  banknipt  held  the  same 
title,  subject  to  the  same  rights  and 
liabilities; 

That  it  was  necessary  to  adjust  the 
partnership  dealings  up  to  the  time 
of  the  bankruptcy  of  C,  and  ascer- 
tain the  exact  interest  of  each  at 
that  time  in  the  real  estate ; 
That  T.  would  be  protected  as  to  the 
debts  for  which  he  was  liable  under 
the  partnership,  as  a^inst  creditors 
of  the  bankrupt  individually.  Thrall 
V.  CramptoJij  218 


7.  A  petition  in  involuntary  bank- 
ruptcy against  three  persons  as  co- 
partners alleged,  as  the  only  ground 
of  jurisdiction,  that  they  had  all  of 
them  resided  in  this  District  for  a 
period  of  six  months  next  preced- 
ing the  filing  of  the  petition.  On 
an  application  by  the  three  bank- 
rupts, afterwards,  for  di8chai*ges,  a 
creditor  showed,  on  a  proper  speci- 
fication, that  one  of  the  three  bank- 
rupts had  not  resided  in  this  Dis- 
trict for  a  period  of  six  months  next 
preceding:  the  filing  of  the  petition : 

Held,  t  hat  t  he  Court  did  not  acquire  i 
jurisdiction  over  all  the  copartners 
and  could  not  grant  a  discharge  to 
any  of  them.     Beals^  Case,        223  i 

8.  It  is  necessary  that  all  the  mem-  ! 
bers  of  a  copartnersliip  should  be  \ 
adjudged   bankrupt,    in    order    to  ' 


enable  an  aasignto  to  deal  with  the 
joint  property  of  the  firm,  and  in 
order  to  enable  a  discharge  of  one 
of  the  members  of  tne  firm,  to  oper- 
ate to  discharge  him  from  the  debts 
of  the  firm. 

C.  and  H.,  being  copartners,  made  a 
promissory  note  in  their  firm  name. 
Afterwards,  a  petition  in  involun- 
tary bankruptcy  was  fileil  against 
C.  alone,  and  he  received  a  dis- 
charge. Afterwards,  in  a  suit  on 
the  note  against  C.  and  H.,  C,  be- 
ing alone  served  with  process,  set 
up,  as  a  defence,  such  dischai^ge : 
tlie  Court  charged  the  jury,  that  if, 
when  the  petition  was  filed  against 
C. ,  there  was  no  property  of  liis  firm 
which  continued  to  be  itscopartnei^ 
ship  property,  the  discliarge  of  C. 
was  a  discharge  of  the  not«,  but  if 
there  was  such  copartnership  pro- 
perty at.  that  time  the  dlschai^ge  of 
C.  did  not  discharge  the  note : 
Held,  that  the  charge  was  correct. 

A  person  who  receives,  on  loan,  from 
a  bankrupt,  after  the  petition  is  filed 
and  before  adjudication,  moneys  of 
the  bankrupt,  is  liable  to  respcmd 
therefor  to  the  assignee,  after  his 
appointment.  Crompton  v.  (  onk- 
Ung,  225 

9.  Where  an  assignee  in  bankruptcy 
had  possession  of  goods  of  the  bank- 
rupt at  the  time  of  the  bankruptcy, 
as  sheriff,  under  a  writ  of  attach- 
ment, and  various  executions  ob- 
tained by  creditors  before  the  filing 
of  the  petition,  and  as  assignee  had 
converted  the  property  into  money, 
and  the  execution  creditors  were 
not  parties  to  the  bankruptcy  pro- 
co  dings,  but  agreed  in  writing  that 
the  facts  stated  in  the  petition  were 
true,  and  that  the  Court  might  make 
such  order  as  to  the  disposition  of 
the  funds  as  ma}*^  he  accor^ng  to 
law : 

Held,  that  the  bankruptcy  proceedings 
did  not  enlarge  the  judgment  lieos 
nor  change  their  place,  by  the  dis- 
solving of  tlic  attachment  and  the 
vesting  the  property  in  the  assignee, 
but  left  them  covering  all  the  prop- 
erty in  the  hands  of  the  oflBcer  not 
covered  by  (he  attachment  lien. 
Nelion'i  Case,  288 
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10.  An  execution  against  a  bankrupt 
was  delivered  to  a  sheriff  prior  to 
the  filing  of  the  petition  in  bank- 
ruptcy. The  assignee  in  banlurupt- 
cy  took  possession  of  the  bankrupt's 
property  before  the  return  day  of 
the  execution.  The  execution  cre- 
ditor, before  such  return  day, 
proved  his  claim  in  bankruptcy  as  a 
claim  secured  by  a  lien  as  thus  aris- 
ing. On  the  application  of  such 
creditor  the  assignee  was  ordered  to 
pay,  out  of  the  proceeds  of  the  prop- 
erty which  he  had  sold,  the  amount 
of  the  execution,  with  interest. 
StoekioeWs  Cane,  265 

11.  P.  and  E.  being  copartners,  P. 
sold  out  to  E.  his  interest  in  the 
firm,  P.  aCTceing  to  pay  all  the  firm 
debts,  and  to  save  £.  harmless 
thereon.  Afterwards,  P.  being  ad- 
judged a  bankrupt,  and  firm  debts 
remaining  unpaid,  E.,  without  hav- 
ing paid  anything  on  such  debts, 
claimed  the  right,  under  §5068  of 
the  Revised  Statutes,  to  prove 
against  the  estate  of  P.  for  the  dif- 
ferences between  the  amounts  of 
such  debts  and  the  dividend  which 
the  estate  would  pay  thereon,  and  to 
have  the  present  value  of  P.'s  liabi- 
lity to  him  ascertained  -. 

ffeldy  that  he  was  not  entitled  to 
make  any  such  proof  and  that  there 
was  no  present  value  of  such  liabi- 
lity which  could  be  ascertained. 
Phelps's  Case,  286 

12.  One  who  buys  from  time  to  time 
paintings,  but  not  in  the  course  of 
his  regular  business,  is  not  a  mer- 
chant within  the  meaning  of  the 
Bankrupt  Act,  although  he  places 
such  pictures  in  a  public  gallery  and 
sells  them  at  auction ;  and  he  is  not 
required  to  keep  books  of  account. 

When  the  bankrupt  testifies  that  the 
occasion  of  his  going  into  bankrupt- 
cy was  an  unforeseen  increase  of 
indebtedness  occurring  subsequent- 
ly to  payment  in  full  made  to  cer- 
tain creditors,  the  fact  that  he  was 
actually  insolvent  at  the  time  of 
making  such  a  payment  does  not 
compel  the  inference  that  bankrupt- 
cy was  then  contemplated.  The 
design  to  give  a  preference  must  be 


established  as  a  fact.     Chapman^s 
Case,  811 

13.  After  a  petition  in  bankruptcy 
was  filed  and  before  an  adjuaica- 
tion,  a  suit  to  foreclose  a  mortgage 
given  by  the  bankrupt  was  com- 
menced in  a  State  Court,  in  which 
suit  the  bankrupt  was  a  party  de- 
fendant. The  foreclosure  suit  was 
ended  by  a  decree  of  foreclosure, 
and  a  sale  and  conveyance  of  the 
mortg^ed  property,  before  the  as- 
signee in  bankruptcy  was  appointed. 
He  subsequently  brought  a  suit  to 
redeem  the  property : 

Held,  That,  under  the  decision  in 
Bpster  V.  Oaff  (1  Otto,  521),  his 
right  to  redeem  was  cut  off  by  the 
decree  in  the  suit. 
The  title  to  the  property  remained  in 
the  bankrupt  until  the  assignment 
was  made  to  the  assignee  in  bank- 
ruptcy, the  right  of  the  bankrupt  to 
redeem  was  cut  off  by  the  decree, 
and  no  right  to  redeem  passed  to 
the  assignee  in  banluniptcy.  Sedg- 
toieky.  Onnnell,  429 

14.  If  a  person  ha?  a  debt  which  is 
in  judgment,  and  proves  the  debt 
in  bankruptcy  aside  from  the  judg- 
ment, without  naming  the  judg- 
ment, he  will  be  held  to  intend  to 
waive,  discharge  and  surrender  the 
judgment,  and  any  lien  under  it. 
But  if  the  debt  which  he  proves  is 
the  judgment  itself,  he  cannot  be 
said,  in  any  proper  sense,  to  dis- 
charge or  surrender  the  judgment, 
unless  the  proof  shows  intention  to 
do  so. 

A  proof  of  debt  stated  that  the 
sum  claimed  was  the  amount  of  a 
judgment,  and  set  forth  the  parti- 
culars of  the  judgment,  and  stated 
that  its  consideration  was  goods 
sold,  and  that  for  the  sum  claimed 
no  security  had  been  received,  and 
did  not  state  that  the  judgment  was 
a  lien  on  any  real  estate,  when  in 
fact  it  was : 

Held,  That  the  debt  was  not  pro- 
ved as  an  unsecured  debt,  and  that 
the  security  of  the  lien  of  the  judg- 
ment was  not  surrendered  to  the 
assignee  in  bankruptcy.  Sedgwiek 
V.  btewart,  433 
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15.  At  the  commencement  of  bank- 
ruptcy proceedings,  the  banknrot, 
who  was  a  manufacturer  of  woolten 
cloths,  had  in  his  mill  wool  wtiich 
he  had  received  from  A.  under  a 
contract  by  which  he  was  to  work 
it  up  into  cloth  for  compensation. 
The  assignee  in  bankruptcy  took 
possession  of  the  mill  and  of  the 
wool  in  it,  in  the  form  of  wool  yams 
and  partly  finished  cloth,  and  under 
the  direction  of  the  Court  was 
allowed  to  purchase  other  materials 
and  complete  the  unfinished  stock. 
A.  demanded  of  the  assignee  the 
unfinished  cloth,  yam,  and  wool 
on  hand,  oiferine  to  pay  for  the 
labor  ana  materiiu  expended  on  it. 
The  assignee  refused  to  deliver  it, 
and  A  brought  suit  in  trover 
against  him  and  recovered  a  Judg- 
ment for  the  amount  realized 
by  the  assignee  from  the  sale  of 
goods  manufactured  from  A.  *s  wool, 
deducting  the  cost  of  labor  and 
other  materials  put  into  them.  A.*s 
claim  was  a  doubtful  one,  and  such 
as  the  assignee  was  justified  in  con- 
testing. The  amount  of  money 
in  the  hands  of  the  assignee  was 
not  enough  to  pay  this  judgment 
after  deducting  the  costs,  fees,  and 
expenses  of  the  assignee  in  the 
bankruptcy  proceedings  and  his 
administration  of  the  estate.  A. 
thereupon  moved  the  Court  that  the 
judgment  be  paid  by  the  assignee 
as  far  as  the  funds  in  his  hands 
would  go : 

ffeld,  That  the  petitioner  having 
recovered  damages  had  no  claim  to 
the  money  in  the  hands  of  the  as- 
signee, as  being  his  own  property, 
and  was  entitled  to  no  priority  as 
against  the  claim  of  the  assignee 
for  his  costs  and  expenses  of  ad- 
ministration paid  or  incurred,  or 
for  his  commissions.  Oberhoffer's 
C<ue,  485 

16.  Where  a  bankrapt  made  a  con- 
ditional purchase  of  logs  which 
were  sawed  at  his  mill,  and,  the 
conditions  not  being  fulfilled,  the 
seller,  after  insolvency  of  the  bank- 
mpt,  took  back  a  quantity  of  sawed 
lumber  instead  of  his  logs : 


Held,  That  while  he  had  a  right 
to  take  such  share  of  the  sawed 
lumber  as  was  in  proportion  to  his 
interest  in  the  logs,  the  taking  of 
the  rest  of  the  lumber  by  consent 
of  the  bankrupt  after  insolvency 
in  settlement  or  his  claim,  was  in 
effect  to  give  him  a  preference,  and 
rendered  the  transaction  void. 
Bail^  V.  ffendertoiij  534 

17.  8.  &  Co.  were  adjudicated  bank- 
ropte  in  June,  1877.  On  February 
5, 1878,  an  order  was  granted  for 
the  arrest  of  the  bankrapts  in  an 
action  in  the  Supreme  Court  of  the 
State  of  New  York.  S.  having 
been,  arrested  under  that  order, 
petitioned  this  Court  for  a  dis- 
charge from  the  arrest.  The  debt, 
to  recover  wliichthe  action  in  the 
Supreme  Court  was  brought,  ac- 
cmed  prior  to  the  commencement 
of  the  bankraptcy  proceedings  and 
was  for  the  proceieds  of  goods  con- 
signed to  them  for  sale  as  factors ; 

Held,  That  the  cases  which  held 
that  a  factor's  liability  is  not  dis- 
charged by  dischaive  m  bankruptcy 
(In  reS^maur,  IN.  B.  R.,29 ;  In 
re  KimbaU,  2  N.  B.  R.,  204,  854), 
have  been  overruled  by  the  case  of 
Neal  V.  Clcark  (6  Otto,  704),  which 
case,  though  not  directly  involving 
the  question,  adopted  a  principle  of 
cottstraction  as  to  the  ZSid  Section 
of  the  Bankraptcy  Act  of  1867, 
wtiich  is  clearly  applicable  to  the 
case  of  a  factor ; 

That  under  the  principle  laid 
dowp  in  that  case,  it  must  be  held 
that  the  debt,  to  recover  which  the 
action  in  the  Supreme  Court  was 
brought,  would  be  discharged  by 
the  discharge  in  bankruptqr»  and 
that  the  petitioner  was  therefore 
entitled  to  be  dischaiiged  from 
arrest.    Smith' »  Caee,  494 

18.  A  creditor  who  had  joined  in  a 
petition  against  debtors,  moved 
for  leave  to  withdraw  on  the  alle- 
gation that  he  joined  in  the  petition 
at  the  reqnest  of  the  debtors,  and 
was  induced  to  do  so  by  a  misrep- 
resentation on  their  part  as  to  the 
nature  of  the  claims  of  two  of  his 
co-petitioners : 
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Meldy  That  one  of  several  creditors 
who  has  petitioned  in  bankruptcy 
has  not  the  same  right  to  withckaw 
froQfi  the  proceeding's  that  a  plain- 
tiff in  a  suit  has  to  discontinue  it ; 

Tliat  the  alleged  misrepresenta- 
tion in  this  case,  being  made  by  the 
debtors,  did  not  authorize  the  cred- 
itor, as  against  the  other  petition- 
ers, to  withdraw. 

After  the  filing  of  a  petition  and 
the  issue  of  an  order  to  show  cause, 
a  creditor  of  the  bankrupts  pro- 
ceeded with  a  suit  then  pending, 
obtained  an  attachment  under 
which  property  of  the  bankrupts 
was  seized,  and  obtained  a  judg- 
ment. He  then  applied  to  be 
allowed  to  intervene  and  contest 
the  right  to  an  adjudication ; 

HeSly  That  the  creditor,  notwith- 
standing his  attachment  and  judg- 
ment, had  only  the  rights  of  a  cred- 
itor at  large,  and  had  no  right  to 
intervene.    Vogel.d  Reynolds^  Casey 
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19.  K.  furnished  money  to  B.,  his 
son-in-law,  and  took  a  conveyance 
of  a  farm  therefor;  then  K.  con- 
veyed the  same  farm  to  B.  and  his 
wife,  conditioned  upon  the  annual 
payment  of  a  sum  of  money  which 
was  equal  to  the  interest  on  the 
purchase  money,  to  K.  during  his 
life-time  and  that  of  his  wife,  which 
sum  was  to  be  in  full  of  the  share 
of  B.  and  his  wife  in  his  estate; 
further  clauses  conveyed  the  prop- 
erty to  B.  and  his  wife,  their  heirs, 
executors,  and  administrators,  in 
consideration  of  an  acquittance 
which  B.  and  his  wife  gave  to  K., 
of  all  claims  upon  K's  estate,  and 
directed  K's  administrators  to  re- 
deed  if  the  conditions  were  fulfilled. 

The  annual  payments  were  made  up 
to  1867,  but  part  of  the  amount  due 
thereafter  was  not  paid.  B's  wife 
died  in  1867 ;  her  mother  and  her 
father  K.,  in  1874.  Before  K's 
death  B.  went  into  bankruptcy ; 
and  his  assignee  having  filed  a  bill 
to  determine  his  rights  to  the  farm, 
mining  the  heirs  of  B's  wife  and 
the  administrators  of  K.'s  estate 
parties : 


HMy  That  the  conveyance  to  B. 
and  his  wife  made  them  joint  ten- 
ants as  at  common  law,  and  con- 
veyed  a  life  estate  to  them  for  the 
lives  of  the  lessor  and  his  wife: 
that  the  clause  conveying  the  real 
estate  in  consideration  of  the  acquit- 
tance conveyed  the  whole  remainder 
after  the  expiration  of  the  life  estate; 
that  the  clause  directing  the  ad- 
ministrators of  E.'s  estate  to  re- 
deed  the  premises,  was  no  part  of 
the  agreement  of  the  parties,  but  a 
mere  covenant  for  conveyance  by 
his  representatives ;  that  the  inten- 
tion of  the  conveyance  was  to  have 
the  annual  payments  made  and  the 
estate  holden  for  fulfilment;  that 
the  assignee  was  entitled  to  the 
farm,  subject  to  a  lien  in  favor  of 
the  administrators  of  E.,  for  the 
amount  of  the  annual  pavments 
due  at  his  decease,  with  mterest 
irom  the  dates  at  which  pavment 
should  have  been  made.  Atwood 
V.  Kitua,  473 

Composition. 

20.  Under  the  Act  of  June  22d,  1874 
§  17  (r/:  8,  Stat,  at  Large,  182), 
authorizing  the  Court  to  enforce  the 
provisions  of  a  composition  in  a 
summary  manner,  on  motion,  it  can 
enforce  only  the  executory  provis- 
ions of  the  composition. 

The  taking  by  a  creditor  of  the  money 
and  notes  provided  for  by  a  com- 
position is  not  an  executory  pro- 
vision which  can  be  so  enforced, 
nor  can  the  Court,  after  the  time 
for  paying  the  composition  has 
passed,  enjoin  a  creditor  who  re- 
fuses to  accept  the  money,  from 
suing  the  debtor  for  his  bill  ; 

But  while  the  composition  is  pending, 
the  Court  may  enjoin  a  creditor 
from  suing  the  debtor  on  an  unse- 
cured debt  set  forth  in  his  state- 
ment ;  and  the  composition  is  pend- 
ing until  all  notes  j;iven  for  it  fall 
due.    HinsdaU^s  C/asej  91 

21.  The  mere  fact  that  a  bankrupt 
has  been  refused  a  discharge  on  a 
specification  of  objection,  is  not  an 
absolute  bar  to  a  composition ; 

A  composition  is  not  a  discharge ; 
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The  pendency  of  a  petition  to  review 
an  order  refusing  a  discharge  does 
not  deprive  the  Court  of  jurisdic- 
tion to  entertain  proceedings  for  a 
composition. 

In  connrming  a  composition,  the  Court 
ordered  the  banla*upt  to  pay  to  a 
creditor  who  opposed  it  his  expenses 
and  disbursements,  other  tlian  coun- 
sel fees,  in  successfully  opposing  a 
prior  application  of  the  bankrupt 
for  a  discharge.    OdelPt  Ccue,      247 

22.  The  District  Court,  as  a  Court  of 
Bankruptcy,  will  not  compel,  by 
sunmiary  proceeding,  one  who  has 
become  a  party  to  the  composition 
and  agreed  to  secure  the  payment 
of  the  composition  notes  to  be 
given  by  the  bankrupt,  to  give 
such  security  where  the  notes 
have  not  been  given,  and  the 
bankrupt  has  apparently  abandoned 
the  intention  of  carrying  out  the 
(X>mposition;  nor  will  it  compel  the 
giving  of  such  security  where  the 
liability  is  that  of  a  mere  surety. 
The  liability,  whether  considered  as 
that  of  a  party  to  the  composition 
proceedings  or  of  a  surety,  should 
be  determined  in  a  plenary  suit. 

The  Court  will  not  compel  the  per- 
formance by  the  bankrupt  of  an 
order  after  default  where  there  Is 
no  proof  of  service  of  the  order  in 
the  manner  required  thereby,  and 
where  such  order  has  been  made 
ex  parte; 

An  order  will  not  be  made  directing 
the  bankrupt  to  comply  with  the 
terms  of  composition,  where  it 
appears  that  default  has  already 
been  made  by  him,  and  It  does  not 
appear  that  the  creditors  are  willing 
to  proceed  with  the  composition 
after  such  default. 

A  party  interested  is  not  entitled,  as 
matter  of  right,  to  ask  the  summary 
enforcement  of  a  composition  by 
order  of  the  Court.   Bemsen's  Ccue^ 
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28.  A  final  order  in  composition  was 
made  in  December,  1875.  The 
CO  mposition  was  pai  d.  In  January, 
1878,  the  Court  was  applied  to,  by 
petition,  to  set  aside  the  composition, 
by  creditors  who  had  received  the 
amount  due  by  it,  on  the  ground 


that  the  votes  of  other  creditors  in 
favor  of  the  composition  had  been 
purchased  by  the  bankrupt,  by 
notes  given  to  them  before  such 
votes  were  given,  which  notes  were 
afterwards  paid,  so  that  they  received 
tliat  money  in  addition  to  the 
amount  of  the  composition.  It  ap- 
pearing that  the  attorney  who  repre- 
sented the  petitioners  in  the  proceed- 
ings for  composition,  was  in  pos- 
session, before  the  composition  was 
confirmed,  of  facts  sufficient  to  put 
him  and  them  then  on  their  inquiry 
as  to  the  matters  now  alleged,  in 
such  wise  that  testimony  might  then 
have  been  taken  as  to  such  matters, 
and  that  the  bankrupts  had,  after 
carrying  out  the  composition,  enter- 
ed into  a  new  business,  with  a  new 
partner,  add  had  incurred  new 
debts,  to  a  large  amount,  on  the 
faith  of  the  composition  and  of  Its 
payment,  before  the  proceeding  to 
set  aside  the  composition  was  In- 
stituted, and  that  there  had  been 
delay  In  commencing  it  after  an 
attorney  had  been  employed  to 
commence  it,  during  which  interval 
the  bankrupt  had  contracted  debts, 
and  no  notice  had,  during  sucli 
interval,  been  served  on  him,  the 
Court  held  that  it  was  too  late  for 
the  petitioners  to  raise  the  question 
as  to  the  purchase  of  the  votes,  and 
refused  the  application  to  set  aside 
the  composition,  without  examining 
that  question.  Herrman's  Case,  436 

24.  Where  objection  was  made  to 
the  regularity  of  composition  pro- 
ceedings in  the  case  of  a  bankrupt 
firm,  because  by  mistake  the  mem- 
ber who  was  considered  to  be  a  spe- 
cial partner  took  no  part  In  the  pro- 
ceedings, nor  even  signed  the  peti- 
tion for  composition,  because  lia- 
bilities alleged  to  be  fictitious  were 
included  in  the  schedules — one  be- 
ing the  amount  put  in  by  said  spe- 
cifi  partner,  and  others  notes  of  the 
firm  held  by  parties  who  on  other 
accounts  were  indebted  to  the  firm, 
and  because  the  composition  did  not 
provide  how  and  when  the  bank- 
rupts should  be  re-invested  with 
their  property  when  the  composi- 
tion was  fulfilled : 
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Held,  That  none  of  these  irregu- 
larities, beioff  the  effects  of  mistSce 
and  not  of  Fraud,  would  be  consi- 
dered fatal  to  the  validity  of  the 
proceeding ;  but  that,  the  special 
partner  being  in  fact  a  general  pait- 
ner,  and  not  entitled  to  vote  as  a 
creditor,  it  must  appear  that  the 
requisite  number  had  signed  the 
composition  without  counting  him. 

Refusal  or  neglect  to  sign  a  peti- 
tion for  a  composition  by  one  of 
the  partners,  unless  fraudulent,  will 
not  render  the  proceeding  invalid  as 
against  the  other  partners,  though 
it  may  well  deprive  the  one  who 
fails  to  sign  of  all  benefit  of  it. 
Henry,  Curran  db  Cd%  Ca^e,      449 

See  Adjudication. 
Injunction.  • 
Lbx  Loci. 

BAR. 

8ee  LiBN,  3. 

BILL  OF  LADING. 

The  Bark  C.  was  chartered  at 
New  York  by  Q.  &  A.  to  carry  a 
cargo  of  fniit  from  certain  ports  in 
Spain  to  New  York,  it  being  then  un- 
derstood that  the  vessel  was  bound  to 
Barcelona  with  a  cargo  of  petrole- 
um, and  it  being  provided  in  the  char- 
ter that  the  vessel  was  to  be  *■  'cleaned 
as  customary  previous  to  loading 
homeward  cargo."  The  master  gave 
certain  bills  of  lading  for  the  return 
cargo,  with  the  usual  exceptions  as 
to  acts  of  God  and  dangers  and 
perils  of  the  sea.  These  bills  of 
lading  were  all  made  to,  or  assigned 
to,  the  charterers.  The  car^  was 
sold  by  the  consignees  to  arrive,  and 
they  obtained  a  full  price  for  it. 
When  the  vessel  arrived  at  New 
York,  some  of  the  cargo  was  found 
to  be  damaged  by  rats  and  by  smell 
and  taste  of  petroleum ;  and  G.  & 
A.  sued  the  vessel  under  the  bills  of 
lading : 

Held,  That  where  the  owner  of 
the  vessel,  notwithstanding  the 
charter  party,  enters  into  special 
contracts  through  the  master,  in 
respect  to  the  carriage  and  delivery 


of  goods,  the  bills  of  lading  must 
be  regarded  as  the  contracts  by 
which  the  rights  of  the  parties  are 
to  be  governed,  so  far  as  respects 
the  matters  provided  for  therein. 
The  Bark  Carlotta,  1 

2.  A  bill  of  lading  contained  a  clause 
excepting  '*  any  act,  neglect,  or  de- 
fault whatsoever"  of  the  master  or 
mariners,  and  a  clause  against  lia- 
bilitv  for  leakage  and  breaks^, 
**  when  properly  stowed."  The 
effect  of  these  clauses,  taken  toge- 
ther, Held  not  to  exempt  the  vessel 
from  responsibility  for  leakage  and 
breakage  occurring  as  the  result  of 
bad  stowage  by  the  master  or  mari- 
ners.    The  Colony  854 

3.  Under  a  bill  of  lading  given  by  a 
canal-boat  for  250  tons  of  coal,  de- 
liverable to  M.  or  his  assigns,  '*  he 
or  they  paying  freight  for  the  same 
at"  so  much  per  ton,  no  freight  is 
due  until  all  of  the  coal  is  delivered, 
unless  the  delivery  is  prevented  by 
the  act  or  fault  of  the  shipper  or  the 
consignee. 

Under  a  bill  of  lading  containing  no 
clause  as  to  rate  of  discharging,  the 
only  obligation  resting  on  the  con- 
signee is  to  take  the  cargo  in  the 
customary  way,  with  reasonable  di- 
ligence ;  and  a  delay  of  the  boat  in 
waiting  for  her  re^lar  turn  at  the 
wharf  for  unloading,  was  held,  in 
this  case,  not  to  make  the  owner  of 
the  cargo  liable  in  damages  for  the 
detention  of  the  boat.  One  hun- 
dred  and  seventy-Jive  Tone,         400 

See  Cabribr,  1. 
Damage,  1. 

BILL  OP  PARTICULARS. 

See  Praotice,  6. 

BOND. 

» 

H.,  a  pension  agent  who  had  given  an 
official  bond,  received  permission  to 
substitute  a  new  bond;  which  he 
did;  but  the  bond  was  not  approved 
by  the  Secretary  of  the  Interior  for 
two  months  thereafter.  Two  days 
after  the  approval,  H.  resigned,  and 
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upon  a  settlement  of  his  accounts 
with  the  Department  was  found  in- 
debted to  the  amount  of  #6, 000,  for 
which  suit  was  brought  agsdnst  the 
sureties  on  the  first  bond  : 

Held^  That  the  approval  by  the 
Secretary  of  the  Intenor  endorsed 
on  the  second  bond  did  not  consti- 
tute an  acceptance  of  it  to  stand  in 
lieu  of  the  first  bond,  the  rule  of 
the  Department  being  proved  that 
an  accounting  is  required  before  a 
new  bond  is  accepted  ;  the  bond  in 
suit  therefore  was  the  existing  bond 
of  H.  in  force  at  the  time  of  his 
resignation,  and  the  sureties  thereon 
are  liable  to  the  United  States  for 
the  deficiency  shown  upon  account- 
.  ing.     U,  8.  V.  Haynes,  22 

BOND  ON  APPEAL. 

On  an  appeal  to  the  Circuit  Court 
from  a  final  decree  in  a  suit  in 
equity  in  this  Court,  the  defendant 
P.  executed  a  bond,  with  three 
sureties,  to  three  obligees,  who 
were  the  plaintiffs  in  said  suit,  con- 
ditioned '*  that  if  the  above-named 
appellant  shall  prosecute  said  appeal 
with  effect,  and  pay  all  damages 
and  costs  which  shall  be  awarded 
against  him  as  such  appellant  there- 
in, if  he  shall  fail  to  make  said  ap- 
peal good,"  the  bond  should  be  void. 
After  the  affirmance  of  the  decree 
by  the  Circuit  Com-t,  two  of  the 
three  obligees  brought  a  suit  on  it 
in  this  Court  against  the  obligors, 
to  recover  on  it : 

Held,  That  this  Court  had  juris- 
diction of  the  suit  ; 

That  the  plaintiffs  could  sue  jointly 
on  the  bond ; 

That,  where  the  terms  of  a  bond  on 
appeal  complv  with  the  provisions 
of  §1,000  of  the  lievised  Statutes 
in  regard  to  a  supersedeas  and  stay 
of  execution,  the  bond  operates  as  a 
supersedeas  and  stay  of  execution, 
without  any  order  to  that  effect. 
AtmoldY.  Prosty  267 

BOOKS  OP  ACCOUNT. 

See  Bankbuptcy,  2,  3,  12. 


BURDEN  OP  PROOP. 

See  Bankruptcy,  1. 
Damage,  3. 
Evidence,  1. 
Lien,   1. 
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CARRIER. 

1.  The  liability  gf  a  carrier  is  not 
diminished  by  the  absence  of  a  bill 
of  lading,  and  his  right  to  recover 
for  damage  to  cargo  depends  upon 
his  possession  as  a  carrier  at  the 
time  of  the  accident.  Th£  Gen. 
McCuOom,  81 

2.  A  carrier  cannot,  by  contract, 
relieve  himself  from  responsibility 
for  the  negligence  of  his  servants, 
because  such  a  contract  is  unreason- 
able and  contrary  to  public  policy. 
The  Colon,  354 

CHARTER  PARTY. 

Where  a  libel  in  personam  was 
filed  to  recover  damages  on  a  con- 
tract for  tlie  use  of  a  steamboat  for 
two  excursion  trips,  from  the  city 
of  New  York  to  Sandy  Hook  light 
and  return,  and  a  motion  was  maide 
to '  dismiss  the  libel  for  want  of 
jurisdiction : 

Held,  That  the  contract  set  forth 
had  all  the  legal  characteristics  of  a 
charter  party,  and  was  a  maritime 
contract  within  the  jurisdiction  of 
the  Admiralty. 

The  cases  of  the  WUUam  Fletehfr 
(8  Ben.  537),  and  The  Druid  (1 
Wm.  Rob.  391),  considered  and 
distinguished.  Marshall  v.  Pierrez, 

39 

See  Bill  of  Lading,  1. 
Damage,  1. 
Seamen's  Wages,  1. 

CODE  OF  PROCEDURE. 
See  Practice,  6. 
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COLLISION. 

I.    Stbamers. 

1.  The  tug  8.  J.  C.  was  going  down 
the  East  River,  on  August  2l8t, 
1874,  bound  for  the  North  River. 
The  tug  E.  H.  (1  was  coming  from 
the  North  River  into  the  East 
River,  heading  towards  Harbeck's 
stores  in  Brooklyn.  The  E.  H.  C. 
blew  one  whistle,  and  got  no 
answer,  but  kept  on  her  course. 
Soon  after  she  blew  another  single 
whistle,  and  gave  four  bells  and 
backed  hard.  The  S.  J.  C.  blew 
two  whistles  as  soon  as  she  saw  the 
E.  H.  C. ,  and  then  gave  four  bells 
to  stop  and  back.  The  S.  J.  C. 
was  injured  by  the  collision,  and 
was  beached  on  Goveqior*s  Island : 

HeUt^  That  the  courses  of  the  two 
tugs  were  crossing,  and  it  was  the 
duty  of  the  S.  J.  0.  to  keep  out  of 
the  way  of  the  E.  H.  C,  and  of  the 
E.  H.  ().  to  keep  her  course  ; 

That,  although  the  E.  H.  C.  got 
no  response  to  her  first  signal  of 
one  whistle,  she  had  a  right  to  keep 
on; 

That  the  pilot  of  the  S.  J.  C.  did 
not  see  the  E.  H.  C.  as  soon  as  he 
should  have  seen  her,  or  as  soon  as 
the  E.  H.  C.  saw  the  S.  J.  C; 

That  the  E.  H.  C.  was  not  in 
fault.     The  E.  H.  Coffin,  20 

2.  Where  a  steamboat  on  her  re^- 
lar  trip  across  the  North  River, 
came  up  after  a  propeller  also  on 
her  regular  trip,  which  was  going 
along  close  to  the  piers,  and  attemp- 
ted to  swing  into  her  berth,  having 
exchanged  signals  with  the  propel- 
ler and  given  a  danger-signal  which 
the  pilot  of  the  propeller  heard  but 
disregarded,  and  collision  ensued : 

Ueld^  That  both  vessels  were  in 
fault,  the  ferry-boat  for  attempting 
to  swing  in  and  cross  the  course  of 
the  propeller  when '  she  did,  being 
the  following  vessel,  and  the  pro- 
peller, for  disregarding  the  danger- 
signal  and  not  stopping  when  there 
was  sufficient  time  for  her  to  do  so: 

Under  the  circumstances,  the  fer- 
ry-boat, though  compelled  to  enter 
her  slip  in  a  particular  way,  was 


'  not  absolved  from  the  general  rule 
of  navigation  thereby,  out  should 
have  held  herself  in  the  tide  till  she 
could  swing  in  with  safety.  The 
AmUtage  Brearkyy  108 

8.  A  steamboat,  the  P.,  following 
another  steamboat  on  a  flood  tide, 
overtook  her  near  the  upper  end  of 
Blackweirs  Island.  Several  tows 
were  met,  the  P.  crossed  to  the 
south  channel  as  the  other  steam- 
boat was  passing  down  the 
channel  towards  the  end  of  the 
Island,  and  in  crossing  her  bows 
came  in  collision : 

Held,  That  the  P.  was  in  fault, 
being  the  following  vessel,  for  not 
stopping  when  she  could  easily 
do  so,  to  allow  the  other  vessel  to 
get  ahead  enough  for  the  P.  to  pass 
under  her  stem  in  safety.  The 
Providence,  188 

4.  Where  a  tug  coming  up  the  North 
River  with  a  barge  in  tow  encoun- 
tered  below  West  Point  a  passenger 
steamer  coming  down,  and  a  collis- 
sion  ensued  between  the  steamboat 
and  the  barge  ; 

Held,  That  the  failure  of  the  tug 
to  display  the  lights  required  by  law 
as  indicating  that  she  had  a  tow  was 
not  a  fault  conducing  to  the  colli- 
sion,  it  appearing  from  the  evidence 
that  there  was  no  darkness  suffi- 
cient to  prevent  an  approaching 
vessel  from  seeing  the  vessel  in  tow 
of  the  tug. 

Whether  the  display  by  a  tug- 
boat of  two  lights,  substantially  ver- 
tical, hung  abaft  the  pilot-house 
and  not  at  the  bow,  is  a  compli- 
ance with  Rule  4  of  the  Navigation 
Rules  (U.  S.  Rev.  Stat.,  §  4233) 
qtuire. 

The  decision  in  the  case  of  the 
Blanche  Page,  questioned.  The 
City  of  Troy  and  Atlas,  466 

II.  Stbamer  and  Sailing  Vessel. 

5.  The  American  ship  H.  Q. ,  with 
all  hands,  was  sunk  at  night  in  the 
Irish  Channel,  by  a  colUsion,  as 
alleged,  with  the  British  steamer  A. 
The  steamer  averred  that  the  ship 
was  either  sunk  by  a  collision  with 
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some  other  veMel  than  the  steamer, 
or  was  wrecked,  aad  that  her  loss 
was  not  caused  by  any  collision 
with  the  steamer.  The  evidence 
seemed  to  be,  that  the  steamer  was 
proceeding  down  the  channel,  head- 
ing from  W.  i  N.  to  W.  A  N.,  and 
going  about  12  knots  an  hour,  and 
the  ship  was  heading  about  £.  by  8. 
I  H.,  with  the  wind  from  about 
8.  W.,  and  sailing  from  8  to  9 
knots  an  hour.  The  steamer  made 
the  8hip*s  green  light  about  2  points 
on  the  starl)oard  bow.  The  steamer 
kept  her  course  for  some  4  minutes, 
until  the  ship's  green  light  was 
some  8^  points  on  the  starboard 
Ik>w,  when  the  ship  shut  in  her 
creen  light  and  showed  her  red 
light ;  whereupon  the  steamer  port- 
ed and  slowed.  The  ship  then 
allowed  her  green  light  affain: 
whereupon  the  steamer  stopped  and 
backed  and  had  got  stemway  at  the 
time  of  the  collision.  Before  the 
collision,  the  ship  made  another 
change,  and  showed  her  red  light; 
and  the  steamer  struck  the  port 
bow  of  the  ship: 

Held,  That  the  loss  of  the  ship 
was  caused  by  a  collision  with  this 
steamer ; 

That,  under  the  circumstances,  it  was 
the  duty  of  the  steamer  to  keep  out 
of  the  way  of  the  ship,  and  it  was 
the  correlative  duty  of  the  ship  to 
allow  the  steamer  to  keep  out  of  her 
way,  and  not  to  embarrass  the 
steamer  in  performing  such  duty; 

That  it  was  proper  for  the  steamer  to 
keep  on  her  course  as  Ions  as  the 
sliip's  green  light  was  visible  ; 

That,  when  the  ship  showed  her  red 
light*  the  steamer's  duty  of  avoiding 
the  ship  did  not  cease,  and  she  dis- 
charged that  duty  a  second  time  by 
porting  and  slowing : 

That  it  was  reasonable  and  proper, 
under  the  circumstances,  for  the 
otttcer  in  charge  of  the  steamer, 
when  he  saw  a  movement  in  the 
appniaching  vessel,  indicated  by 
tlie  shutting  in  of  the  ^reen  and  the 
showing  or  the  red  light,  to  take 
this  as  evidence  of  her  intention  to 
throw  herself  across  his  onward 
path. 


:  That,  it  appearing  that  the  oflScer  in 
charge  of  the  steamer  was  a  good 
seaman,  of  capacity,  watchful, 
thoughtful  and  deliberate,  much 
must  be  left  to  the  judgment  of  such 
a  man,  charged  with  the  safety  of  a 
large  steamer,  and  of  the  lives  of 
those  on  board,  as  to  which  one  of 
two  or  more  methods  he  will  adopt 
in  a  given  exigency,  if  it  is  not 
shown  that  the  one  he  adopted  wa8 
such  as  to  indicate  that  there  was 
no  fair  exercise  of  reasonable  judg- 
ment in  concluding  to  adopt  it. 

'  That,  when  the  ship  again  showed  her 
green  light,  and  the  danger  of  colli- 
sion was  apparent  and  imminent,  it 
was  the  highest  duty  of  the  steamer 
to  stop  and  back,  rather  than  to  go 
ahead  and  starboard ;  that,  if  it  be 

'      conceded  that    the    stopping   and 

'•      backing  was  an  error  of  judgment, 

I      it  was  not  a  fault. 
That  it  was  impossible  tliat  the  changes 

j      by  the  ship  from  green  to  red  and 

'      from  red  to  green  could  have  been 

'      caused  by  the  yawing  of  the  ship. 

I  That  the  ship  was  in  fault  in  her 

I  movements  in  presence  of  what  she 
could  and  should  have  seen  was  a 

,  steamer;  that,  for  mrhat  ensued 
after  the  ship  exhibited  her  green 
light  a  second  time,  the  steamer  was 

'      not  responsible. 

I  That  the  libel  must  be  dismissed. 

]       The  Adriatic,  98 

'  6.  A  collision  took  place  at  ni^t  off 
Cape  May,  between  the  steamship 

I  Z.  and  the  schooner  W.  W.  The 
schooner  was  heading  S.  W.  by  8., 

I      and  going  about  7  knots,   with  a 

!  fresh  breeze  from  8.£.  The  steam- 
er was  heading  N.  E.  by  N.,  when 
a  red  light  ahead  was  seen,  soon 
after  clmnging  to  red  and  green, 
and  then  to  green.  The  steamer 
then  starboarded  one  point,  chang- 
ing her  course  to  N.  N.  E.,  when 
the  schooner  changed  her  course 
and  showed  her  red  light  alone.  It 
was  not  until  after  this  change  that 
the  schooner  noticed  the  steamer. 
The  steamer  immediately  put  her 
helm  hard-a-port,  whistled,  slowed, 
stopped  and  backed,  but  struck  the 
port  side  of  the  schooner,    sinking 

I      her.       In  eaetremis,   the  sdiooner 
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ported  hard.  The  schooner  averred 
that  the  steamer  had  a  bright  light 
yisible,  but  no  red  or  green  light. 
The  testimony  of  the  lookout  and 
of  the  wheelsman  of  the  schooner 
was  not  taken : 

Held,  That  it  was  a  fault  on  the 
part  of  the  schooner  for  her  look- 
out  not  to  have  sooner  seen  the 
white  light  of  the  steamer ; 

That  there  can  be  no  doubt  that 
the  steamer's  green  and  red  lights 
were  burning ; 

That  the  steamer  was  in  fault  in 
not  starboarding  enough  when  the 
schooner  showed  her  green  light. 
Damage  apportioned.     The  Zo&ac, 

171 

7.  Where  a  schooner,  the  P.,  close- 
hauled  on  a  N.  N.  W.  breeze,  met 
a  tug,  the  C.  F.  A.,  with  three 
barges  in  tow,  nearly  head  on,  and 
keeping  her  course  came  in  collis- 
ion with  the  tow : 

Held,  That  the  facts  proved 
showed  the  tug  to  have  been  unable 
to  change  her  course  as  required  by 
Rule  20  of  the  Navigation  Rules 
(Rev.  Stat.,  Section  4,288),  but 
that  she  was  in  fault  for  not  mak- 
ing known  such  inability  to  the 
schooner  by  the  hoisting  two  verti- 
cal lights  as  required  by  Rule  24. 
The  C\  F.  Ackerman,  179 

8.  Where  a  tug  coming  into  the 
channel  of  the  Kill  von  KuU,  above 
Staten  Island,  with  a  schooner  in 
tow,  met  a  steamboat  coming  from 
Newark  Bay,  and  exchanged  sig- 
nals with  her,  but  a  collision  ensued 
between  the  steamboat  and  the  tow: 

Held,  That  the  steamboat  was  in 
fault,  for  not  getting  to  the  east 
side  of  the  channel,  after  exchang- 
ing signals  with  the  tug  showing 
that  the  latter  was  to  go  on  the 
west  side ; 

That  the  tug  was  not  in  fault  for 
keeping  up  her  speed  under  the  cir- 
cumstances, nor  the  schooner  in 
fault  for  not  failing  to  cast  off  the 
hawser.  A  steamboat  that  cannot 
be  steered  should  be  stopped.  The 
Minnie  R,  Childs,  200 

9.  A  steamer,  before  colliding  with 
a  pilot-boat  schooner,  stopped  and 


reversed  and  ported,  it  being  prop- . 
er  for  her  to  stop  and  reverse,  and 
her  officers  exercising  what  seemed 
to  them  to  be  the  best  judgment,  in 
polling.  The  schooner  oeing  in 
fault  in  not  having  a  proper  green 
light  visible  at  a  proper  distance ; 

Held,  That  no  consequences  of 
such  manoeuvres  could  operate  to 
impute  them  to  the  steamer  as 
faults. 

The  provision  of  §  4284  of  the 
Revised  Statutes,  which  requires 
that  **every  sail  vessel  shall,  on  the 
approach  of  any  steam  vessel  dur- 
ing the  night  time,  show  a  lighted 
torch  upon  that  point  or  quarter  to 
which  such  steam  vessel  shall  be 
approaching,"  is  one  whi(ih  the 
schooner,  though  a  pilot-boat,  was 
bound  tb  observe  when  off  pilot- 
ground;  and  there  does  not  seem 
to  be  any  reason  why  that  section 
should  not  apply  to  her  while  on 
pilot-ground. 

As  the  schooner  was  carrying 
colored  lights,  which  Rule  11  of 
§  4288  says  a  sailing  pilot- vessel  on 
pilot-ground  shall .  not  carry,  she 
must  be  held  to  have  been  regarded 
by  those  on  board  of  her  as  not  be- 
ing at  the  time  a  pilot-boat,  within 
the  meaning  of  Rule  11,  because 
she  was  not  sailing  on  pilot-ground. 
Where  she  was  she  was  simply  a 
"sail  vessel,"  and,  therefore,  sub- 
ject to  the  provisions  of  §  4284. 

A  steamer  must  exhibit  proper 
lights  to  a  sailing  vessel,  in  order 
to  charge  the  latter  with  fault  for 
not  having  shown  a  lighted  torch. 

Because  of  the  failure  of-  the 
schooner  to  show  such  lighted  torch, 
the  steamer  failed  to  sooner  dis- 
cover the  schooner,  and  It  was  held 
that  such  fault  of  the  schooner 
freed  the  steamer  from  fault  in  not 
sooner  discovering  the  schooner. 
The  New  Orleans,  808 

10.  Where  a  propeller  came  up  the 
North  Rver  having  in  tow  along- 
fflde  a  large  float,  extending  some 
40  feet  in  front  of  the  pilot-bouse 
of  the  propeller,  on  which  were 
railroad  cars  18  feet  high,  whereby 
those  on  the  propeller  were  pre- 
vented from    seeing    anything   to 
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starboard,  unless  at  a  considerable 
distance,  and  had  no  lookout  on  the 
front  part  of  the  float,  and  a  collis- 
ion occurred  with  a  vessel  in  tow  of 
a  tug  coming  out  from  the  piers : 

JTeld,  That  the  propeller  had  no 
proper  lookout ;  such  a  float  along- 
side must  be  deemed  a  part  of  the 
propeller,  and  it  was  the  duty  of 
the  propeller  to  have  a  lookout 
upon  it.  The  Penruffhania  and 
A.  B,  Gray,  586 

8e€  EviDSNOE,  8. 
Damages,  8. 

III.    At  Pier. 

11.  Where  a  large  oil  barge  in  tow 
of  a  tug,  the  C.  R.  8.,  which  was 
endeavoring  to  turn  her  in  the  East 
River,  Bafi:^d  against  vessels  lying 
at  the  enoof  a  pier,  and  the  force 
of  the  blow  drove  one  of  the  ves- 
sels, a  tug  with  a  flaring  bow,  on 
and  over  the  bulwark  of  another 
tug,  doing  her  damage : 

HelA,  That  the  oil-barge  and  her 
tug,  having  only  sagged  against 
the  vessels  by  force  of  Uie  tide  and 
against  their  own  efforts,  were  not 
guilty  of  any  negligence ; 

That  it  is  the  duty  of  every  ves- 
sel lying  at  a  pier  to  be  prepared  to 
withstand  such  contact,  it  being 
one  of  the  necessary  incidents  of 
harbor  navigation;  and  that  the 
negligence  that  caused  the  damage 
in  tills  case  was  in  allowing  a  tug 
with  an  unusually  flaring  bow  to  lie 
against  the  midships  of  another  in 
such  a  position  that,  when  pressed 
together,  the  strain  must  all  come 
on  the  bulwarks  of  the  inner  ves- 
sel.    ThJt  CJias,  R,  Stone,  182 

COLLUSION. 

See  Conflict  op  Jurisdiction. 

CONFLICT  OF   JURISDICTION. 

Libels  having  been  filed  against  the  i 
ferryboats  K,  and  M.  and  processes  i 
issued  they  were  seized  by  a  U.  8.  ' 
Marshal  and  keepers  placed  on  | 
board  but  the  running  of  the  boats  i 
was  not  stopped.    On  the  return 


day  of  the  processes  the  Marshal 
made  return  that  he  had  attached 
the  vessels,  and  J.,  who  was  trustee 
under  a  mortgage  on  the  boats  exe- 
cuted to  him  to  secure  certain  bonds, 
appeared  as  '^trustee  and  claimant" 
and  McC.  and  H.,  the  receivers  of 
the  N.  J.  M.  R.  R.  Co. ,  also  appeared. 
Time  to  answer  the  libels  was  given 
and  extended  by  various  orders  and 
finally  expired  without  any  answer 
being  filed.    Tlie  title  to  the  1x)ats 
was  in  the  W.  T.  Co.  of  N.  J.  Prior 
to  the  Marshars  seizure,  the  boats 
had  been  levied  upon  by  the  sheriff 
of  the  city  and  county  of  New  York 
by  virtue  of   certain  attachments 
and  exe  cutions  issued  out  of  a  State 
Court  against  the  N.  J.  M.  R.  R. 
Co.  Prior  to   the   receipt    by  the 
sheriff  of  the  attachments,  the  pro- 
perty of  the  N.  J.  M.  R.  R.  Co.  had 
passed  into  the  hands  of  McC.  and 
H.  as  receivers.   •  The  running  of 
the  boats  had  continued,  and  when 
the  Marshal  seized  them  the  sheriff 
made  no  objection,  but  the  sheriff's 
keepers*  were  kept  on  board.    The 
sheriff  required  bonds  of  indemnity 
to  secure  him  against  the  results  of 
suits  for  trespass,   and  because  of 
the  Marshal's  seizure,  the  sheriff  at 
once  stopped  a  sale  of  the  boats 
that   he    had    advertised,    and  no 
proof  was  offered  that  he  ever  made 
return  to  the  State  Court  that  the 
boats  were  held  by  him.    J.  then 
commenced  an  action  in  the  New 
York  Supreme  Court  to  have  the 
sheriff's  levies  declared    void  and 
to  obtain  the  possession  of  the  boats. 
To  this  action  he  made  defendants 
the  sheriff  of  the  city  and  county 
of  New  York,  the  various  parties  in 
whose  favor  the  sheriff  had  levied 
on  the  boats,  and  also  McCI  and  H., 
but  neither  the  liliellants  nor  the 
Marshal  were  made  parties.      An 
order  was  obtained  enjoining  the 
sheriff   from    further   interference 
with  the  boats,  and  directing  him 
to  surrender  possession  to  J.,  who 
was  appointed  receiver  of  the  boats. 
J.  appeared  at  the  boats  the  next 
day  with  the  order  and  the  sheriff 
then  withdrew,  but  the  Marshal  re- 
mained.    Thereupon  J.  applied  to 
the  U.  8.  Court  for  an  order  vaca- 
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ting  the  Marshal's  return,  but  the 
motion  was  denied  because  proper 
security  had  not  been  given,  where- 
upon J.  filed  a  petition  in  which  he 
averred  that  the  United  States  Court 
had  not  legal  possession  nor  juris- 
diction, and  asserted  for  himself, 
as  receiver,  the  right  to  have  exclu- 
sive possession,  on  the  ground  of 
the  seizure  and  subsequent  surrender 
of  the  boats  to  him  by  the  sheriff, 
and  the  petition  prayed  for  a  like 
slurrender  by  the  Marshal.  J.  at  the 
same  time  filed  a  stipulation  in  each 
cause  for  $250.  It  was  objected 
that  this  security  was  not  enough, 
and  J.  was  ordered  to  comply  with 
the  34th  Admiralty  rule.  He  there- 
upon, in  compliance,  filed  security 
to  double  the  amount  of  the  claims 
in  the  usual  form.  No  application 
for  an  order  for  the  discharge  of  the 
boats  was  made  after  the  stipulation 
was  given,  and  no  such  order  was 
made.  Answers  to  the  petition 
were  then  filed  by  the  libellantsand 
the  Marshal.  Upon  a  hearing  the 
petition  was  dismissed,  interlocuto- 
ry decrees  were  entered  in  the  two 
cases  in  favor  of  the  libellants  and 
references  were  directed  to  ascertain 
the  amount  due.  Hiis  having  been 
done,  the  libellants  moved  for  a  de- 
cree upon  the  stipulations,  which 
was  opposed  by  a  petition  to  be  re- 
lieved from  the  stipulation,  and  for 
leave  to  take  testuuony  and  show 
that  the  libellants  were  not  entitled 
to  the  decrees.  Leave  was  given, 
and  testimony  was  taken,  and  the 
causes  bein^  before  the  Court  on  the 
motion  for  decree  against  the  stipu- 
lators, and  the  petition  of  the  stipu- 
lators to  be  relieved  from  their  sti- 
pulation on  the  ground  that  it  was 
simply  a  stipulation  for  costs,  and 
that  a  stipulation  of  this  character  is 
void  and  cannot  be  enforced  unless 
it  appears  that  the  boats  are  in  the 
custody  of  the  Court : 

Held,  That  the  stipulation  was 
something  more  than  a  stipulation 
for  costs,  and  that  the  language  of 
the  stipulation  is  the  language  of  a 
security  for  the  demand;  that  it  is 

Slain  that  the  intention  of  the  Court 
1  directing  the  security  was  to  take 
iecurity  for  the  demand  because  it 


was  ordered  that  the  amount  of  the 
security  be  double  the  amount  of 
the  demands;  that  the  stipulation 
is  not  simply  a  stipulation  for  costs, 
but  is  a  security  which  permits  re- 
sort to  be  had  to  it  for  the  payment 
of  the  amount  of  the  liens  as  ascer- 
tained b^  the  proceedings  had ; 

That,  while  in  the  ordinary  case  it 
might  be  contended  that  after  giv> 
ing  a  general  appearance  and  a  sti- 
pmation  to  secure  the  debt,  it  is  too 
late  to  raise  a  question  as  to  the  ser- 
vice of  the  process,  and  that  the  le- 
gality of  the  custody  of  the  proper- 
ty proceeded  against  has  become 
immaterial,  where  a  question  is 
made  as  to  the  legality  of  the  Mar- 
shal's custody  of  the  property  pro- 
ceeded against,  and  when  it  is  at 
the  same  time  desirable  that  secu- 
rity be  given,  the  Court  has  the 
power  to  permit  a  stipulation  to  be 
given  to  satisfy  the  decree,  at  the 
same  time  reserving  to  the  party 
giving  the  stipulation  a  right  to 
deny  the  legality  of  the  custody 
claimed  b^  the  Marshal,  and,  if 
successful  in  such  denial,  to  ask  to 
be  relieved  from  his  stipulation: 

That  upon  the  assumption  that  the 
sheriff's  levy  was  v^id,  it  was  ter- 
minated by  the  order  of  the  State 
Court  appointing  a  receiver,  and  the 
marshal,  being  then  on  board  the 
boats,  immediately  acquired  posses- 
sion, which  he  held  without  dispute 
until  the  next  day,  when  the  receiver 
appeared  at  the  boats,  and  the  result 
is  the  same  if  it  be  considered  that 

'  the  sheriff's  authority  was  not  dis- 
charged until  the  receiver  appeared 
to  demand  possession ; 

That  although  the  nrocesses  in  rem 
had  been  returned  by  the  Marshal 
before  the  sherifTs  custody  was  ter- 
minated, the  life  of  such  a  process 
does  not  end  with  its  return,  and 
it  affords  authority  and  protection  to 
the  Marshal  until  it  is  discharged  or 
superseded  by  some  other  writ,  and 
it  is  by  virtue  of  the  process  alone, 
although  return  has  been  made,  that 
the  vessel  is  held  in  custody  during 
the  whole  progress  of  the  htigation. 
If  at  any  time  before  the  Marshal 
was  discharged  his  custody  became 
legal,  from  that  time  at  least  the  ju- 

86 


5M 


IKDEX« 


risdiction  of  the  Court  waa  com- 
plete ; 

That  there  is  little  room  to  doubt  that 
the  appointment  of  the  receiver  of 
the  boats  was  collusive  and  procured 
for  the  sole  purpose  of  defeating  the 
jurisdiction  of  the  Court  of  Admi- 
ralty ;  that  therefore  the  claim  of 
the  receiver  must  be  held  to  furnish 
no  reason  why  the  cases  should  not 
proceed  to  a  final  decree  upon  the 
stipulation; 

That  the  libellants  are  entitled  to  a 
decree  upon  the  stipulation  for  the 
amount  of  their  liens  as  established. 

Afterwards  J.,  the  receiver^  having 
applied  to  have  the  default  against 
him  opened  and  for  leave  to  an- 
swer : 

Heldy  That  his  right  to  aq^wer  had 
been  absolutely  waived  and  that  the 
Court  had  no  power  to  open  the  de- 
fault. 

The  Roslyn  and  Midlcmd,       1 19 

CONSTRUCTION  OF  STATUTE. 

The  provision  of  §  8  of  the  Act 
of  the  Legislature  of  New  York, 
passed  June  16th,  1877  {Law  of 
Ifeto  Yarky  1877,  chap.  466,  p.643), 
In  regard  to  voluntary  assignments 
for  the  benefit  of  creditors,  that,  if 
"an  inventory  shall  not  be  made 
and  filed  within  thirty  days  by  the 
debtor  or  the  assignee,  the  assign- 
ment shall  be  voidl^*  means,  that  the 
assignment  is  valid,  during  the  thir- 
ty &ys,  to  vest  the  title  In  the  as- 
fllgnee,  but  is  subject  to  become  in- 
ySiid  if  the  inventory  is  not  filed 
within  the  thirty  days ;  but,  when 
it  so  becomes  invalid,  the  Invalidity 
does  not  relate  back  to  the  date  of 
the  assignment,  so  as  to  authorize  a 
Court  to  declare  that  the  title  is 
thereafter  to  be  held  never  to  have 
passed  from  the  assignor,  or  never 
to  have  vested  in  the  assignee. 

The  provision  of  said  Act  as  to 
the  recording  of  the  assignment, 
considered.  UraughtDelVs  Casey  360 

See  COUNTBRFEITINO. 

juribdiotion,  8. 
mortoagb,  3. 
Wharfage,  2. 


CONSIGNEE. 

See  Bill  of  Lading,  1,  8. 
Rkbatk  of  Duties. 


CONSTITUTIONAL  LAW. 
5e0  Wharfage,  2. 


CONTRACT. 

1.  Adiy-dock  company  contracted 
to  raise  and  dock  a  vessel  for  $150 ; 
but  on  beginning  the  work  a  bulk- 
head of  the  dock  burst,  and  the  ves- 
sel had  to  wait  till  the  dock  was 
repaired.  The  vessel  was  then  suc- 
cessfully raised,  and  her  repairs 
completed.  The  company  asked 
$250,  as  on  a  new  contract,  and 
brought  suit  The  owners  of  the 
vessel  also  brought  an  action,claim- 
ing  dama^  of  the  dock  company 
for  delay  m  performance  of  the  con- 
tract to  raise  the  vessel : 

Heldy  That  the  Dry  Dock  Com- 
pany could  only  recover  $150,  the 
amount  originaUy  named,  .as  it  ap- 
pealed that  no  new  contract  had 
been  made,  nor  had  the  old  contract 
been  abandoned ; 

That  the  owners  of  the  vessel 
could  not  recover  for  delay.  The 
breaking  of  the  dock  was  a  tempo- 
rary destruction  of  the  thing  in  re 
f erence  to  which  the  contract  was 
made,  and  furnished  a  l^al  excuse 
for  the  delay,  unless  it  appear  Uiat 
the  obstruction  was  allowed  to  con- 
tinue an  unreasonable  time  or  that 
the  breaking  was  caused  by  negli- 
gence. Beuance  Dry  Dock  Co.  v. 
Bowei,  282 

I  2.  A  carrier  cannot  by  contract  re- 
lieve himself  from  responsibility  for 
the  negligence  of  his  servants,  be- 
cause  such  a  contract  is  unreason- 
able and  contrary  to  public  policy. 
The  Colon,  854 

See  Charter  Party,  1. 
Damages,  1. 

CORPORATION. 

See  Practice  in  Bankruptot,  12,18. 
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COSTS  AND  DISBURSEMENTS. 

1.  Fees  in  an  Admiralty  suit  for  ya- 
rious  services  performed  by  the 
clerk,  considerea.     The  SireUy  194 

2.  The  expense  of  dockage  of  a  ves- 
sel, which  was  seized  by  the  mar- 
shal while  she  was  on  a  marine  rail- 
way from  which  she  could  not  be 
removed  without  danger  of  sinking, 
is  not  a  disbursement  which  is  lim- 
ited by  the  provision  of  Section  809, 
U.  S.  Rev.  Statutes,  allowing  the 
marshal  $2.50  a  day  for  the  necessa- 
ry expenses  of  keeping  boats  or  ves- 
sels ;  but  a  reasonable  bill  for  such 
dockage  may  be  paid  by  him  and 
is  chargeable  upon  the  property 
saved  thereby.     The  JVoeeUy,    195 

3.  The  marshal  having  attached  a 
vessel  under  process  issued  in  a  pos- 
sessory action  and  put  a  keeper  in 
char^,  the  libellant's  proctors,  at 
the  time  of  the  issuing  of  the  pro- 
cess, gave  the  marshal  notice  not  to 
put  a  Keeper  in  charge.  The  libel 
having  been  dismissed  with  costs, 
the  clerk  allowed  the  marshal's  dis- 
bursements for  keeper's  fees,  and 
the  libeUants  appealed  from  the  tax- 
ation : 

Heldy  That  the  marshal  must  be 
aUowed  the  keeper's  fees. 

A  libeUant,  desiring  to  be  relieved 
of  the  expense  of  a  keeper,  should 
not  rely  on  a  notice  to  the  marshal, 
but  make  application  to  the  Court 
to  direct  the  withdrawal  of  the 
keeper.     The  Independence,       489 

4.  An  assignee  in  bankruptcy  who  is 
prosecuting  an  expensive  litigation, 
and  is  without  funds  belonging  to 
the  estate,  may  be  required  to  fur- 
nish security  for  the  costs.  For- 
man  v.  Campbell,  474 

Considerations  stated  which  gov- 
ern additional  allowances  to  assign- 
ees in  bankruptcy,  under  General 
Order  No.  80,  as  amended. 

Many  and  MarehaVe  Casey      160 

See  Bankkuptoy,  15,  20. 
Practice,  13. 
Seaman's  Wages,  3. 


COUNTERFEITING. 

A  person  who  passes  pieces  of  me- 
tal, apparently  gold,  octagon  in 
form,  on  one  nide  of  which  is  the 
device  of  an  Indian,  and  on  the 
other  the  inscription  "  i  dollar," 
cannot  be  convicted  of  a  crime, 
under§5461  of  the  Revised  Statutes. 

That  section  does  not  extend  to 
the  uttering  of  a  token  which  does 
not  purport  to  be  an  imitation,  or  in 
substitution,  of  any  coin  known  to 
the  law.     U.  8.  v.  Bogart,         314 


D 


DAMAGE. 

1.     The   bark  C.  was  chartered  at 
New  York  by  G.  &  A.  to  carry  a 
cargo  of  fruit  from  certain  ports  in 
Sp«dn  to  New  York,  it  being  under- 
stood that    the    vessel    was   then 
bound  to  Barcelona  with  a  cargo  of 
petroleum,  and  it  being  provided  in 
the  charter  that  the  vessel  was  to  be 
^'cleaned  as  customary  previous  to 
loading   homeward    cargo."     The 
vessel  was  fumigated   to   destroy 
rats  before  she  took  on  board  any 
of  the  return  cargo,   and  had  on 
board  a  cat  and  a  rat-terrier,   and 
was  cleansed  after   the   cargo  of 
petroleum  was  unloadedL  The  mas- 
ter gave  certain  bills  of  lading  for 
the  return  cargo,  with  the  usual 
exceptions  as  to  acts  of  God  and 
dangers  and  perils  of  the  sea.   These 
bills  of  lacting  were  all  made  to,  or 
assigned  to,  the  charterers.     The 
carj^  was  sold  by  the  consignees  to 
arrive,    and   the}'  obtained  a  full 
price  for  it.    When  the  vessel  ar- 
rived in  New  York,   some  of  the 
cargo  was  found  to  be  damaged  by 
the  gnawing  of  rats,  and  also  to  l)e 
impregnated   with   the   taste   and 
smell  of  petroleum.    G.  &  A.  sued 
the  vessel  under  the  bills  of  lading  : 
Meld,  That  where  the  owner  of 
the    vessel,     notwithstanding    the 
charter-party,    enters  into    special 
contracts,   through  the  master,   in 
respect  to  the  carriage  and  delivery 
of  the  goods,   the  bills  of  lading 
must  be  regarded  as  the  contracts 
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by  which  the  rights  of  the  parties 
are  to  be  governed,  so  far  as  respects 
the  matters  provided  for  therein ; 

That  loss  or  damage  by  rats  is 
not  an  act  of  God,  nor  a  danger  or 
accident  of  the  sea ; 

That  the  fact  of  damage  by  rats 
is  sufficient  evidence  that  sufficient 
care  and  skill  was  not  exercised  to 
rid  the  vessel  of  rats ; 

That  the  fact  of  damage  by  pe- 
troleum must  be  accepted  as  evi- 
dence that  the  vessel  was  not  cleaned 
in  the  customary  or  proper  manner, 
as  required  by  the  charter ; 

That  where  merchandise  is  sold 
to  arrive,  for  a  price  based  on  un- 
damaged goods,  and  that  price  has 
been  paid  in  full,  but  it  is  not 
shown  that  the  right  of  property 
and  the  right  of  possession  were 
not  in  the  vendor  when  the  breach 
of  contract  or  neglect  of  duty  com- 
plained of  occurred,  the  vendor  can 
maintun  an  action  against  the  car- 
rier for  damage  to  the  goods;  but 
.  where  there  has  been  a  rebate  of 
duties  for  loss  or  damage  in  respect 
of  any  goods  as  to  which  an  allow- 
ance shall  be  found  due  in  favor  of 
tlie  consignees,  they  must  be  charg- 
ed with  that  sum.  The  Bark 
Carlotta,  1 

2.  In  an  action  in  rein  to  recover  of  a 
ship  damages  sustained  by  a  steve- 
dore, engaged  in  discharging  cargo, 
who  was  thrown  down  and  serious- 
ly injured  by  the  breaking  of  the 
span-rope  tliat  sustained  the  tackle 
of  slings  he  had  rigged,  which  rope 
the  master  of  the  bark  had  rigged 
expecting  to  discharge  the  cargo 
himself : 

Held,  That  the  putting  up  an 
imperfect  span-rope  was  not  such  a 
failure  of  duty  on  the  part  of  the 
master  in  the  furnishing  of  the  ship 
as  would  give  a  right  of  action 
against  her.     The  Aalemnd,      203 

3.  A  bill  of  lading  for  a  cask  of  wine 
receipted  for  it  *'  in  good  order  and 
condition,"  and  excepted  '•  the 
dangers  of  the  seas."  On  arrival  in 
port,  and  before  being  moved  from 
its  place  in  the  vessel,  it  was  found 
to  be  leaking,  with  one  of  its  heads 


crushed  in,  and  a  large  proportion 
of  the  wine  had  leaked  out.  In  a 
suit  in  f¥9fi,  in  Admiralty,  aioiinst 
the  vessel,  to  recover  for  the  value 
of  the  lost  wine  : 

Held,  That  the  libelUuit  must 
show  negligence  in  the  handling  or 
stowage  of  the  cask  ; 

That  the  condition  of  the  cask  on 
arrival  was  prima  fade  evidence  of 
such  negligence ; 

That  the  vessel  must  then  show 
that  the  damage  was  not  caused  by 
negligence  on  the  part  of  the  vessel ; 

That  general  evidence  as  to  pro- 
per stowage  and  dunnage.  In  place, 
does  not  show  that  the  head  was 
not  crushed  in,  in  handling,  after 
the  vessel  took  charge  of  it ; 

That  such  handling  is  part  of  the 
stowage.  And  the  vessel  was  lia- 
ble for  the  value  of  the  lost  wine. 
The  BJaek  Hawk,  207 

4.  Where  an  excursion  steamer, 
coming  from  Rockaway  to  New 
York,  overtook  off  Coney  Island 
a  schooner  on  her  return  from 
catch  of  menhaden  and  towing  be- 
hind her  two  boats  holding  her 
seine,  and  the  steamer  struck  one 
of  the  boats  and  carried  off  the  seine, 
which  was  lost : 

Held,  That  the  steamer  was  lia- 
ble for  the  damages ; 

That  the  change  of  course  made 
by  the  sloop  to  avoid  the  steamer 
was  in  extremis  and  not  a  fault. 

Where  a  large  and  swift  steamer 
without  sufficient  cause  attempts  to 
pass  dangerously  near  to  a  sailing 
vessel,  one  of  the  risks  the  steam- 
boat takes  is  that  the  man  at  the 
helm  of  the  sailing  vessel  shall  not 
lose  ins  presence  of  mind,  or  form 
a  different  estimate  from  that  of  the 
stea  n))oat  pilot,  as  to  the  danger  of 
collision. 

Such  a  steamboat  is  in  fault  for 
undertaking  to  pass  a  sailing  vessel 
in  a  channel  so  narrow  that  in  order 
to  pass  she  must  come  within  15 
feet  of  the  sailing  vessel,  when  by 
stopping  a  short  time  she  could 
have  pf^sed  in  a  wider  channel. 

The  necessity  of  a  stationed  look- 
out in  the  day  time  considered. 
The  Columbia,  254 
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5.  In  Admiralty,  the  owner  of  a  ves- 
sel is  liable  in  pergonaniy  and  the 
vessel  is  liable  in  retUy  for  injuries 
done  to  person  or  property  by  the 
negligence  of  the  master  and  crew 
of  the  vessel,  only  where  the  owner 
would,  under  the  same  circum- 
Btances,  be  liable  in  a  suit  at  com- 
mon law. 

A  person  not  in  the  employment 
of  a  vessel  or  of  her  owners,  nor 
acting  in  their  service  or  for  their 
benefit,  and  sustaining  no  relation 
to  tJiem  by  contract,  has  no  right 
of  action  in  rem^  in  Admiralty, 
against  the  vessel,  for  an  injury  re- 
ceived by  him  on  board  of  her  by 
falling  through  an  open  hatchway. 
The  Gennania,  356 

6.  A  quantity  of  cement  was  ship- 
ped on  board  a  canal-boat  at  Pier  1, 
North  River,  to  be  delivered,  250  bar- 
rels on  board  a  steamer  lying  at  Pier 
»0,  North  River,  and  150  barrels  in 
Brooklyn.  The  150  barrels  were 
put  in  the  hold,  and  the  250  were 
put  on  deck  with  the  consent  of  the 
shipper.  The  canal-boat  arrived  at 
Pier  30  too  late  to  deliver  the 
cement  on  that  day.  and  waited  till 
next  day.  During  the  night  the 
cement  was  damaged  by  rain,  the 
master  of  the  canal-l)6at  having 
taken  no  means  to  protect  it : 

Held.  That  the  injury  was  caused 
by  negligence  of  the  canal-boat  and 
that  the  canal-boat  was  liable,  not- 
withstanding the  consent  of  the 
shipper  to  the  shipment  on  deck. 
The  Jamea  PlaU.  491 

7.  Where  the  fumes  of  crude  petro- 
leum, carried  in  a  tank  on  a  lighter 
used  in  the  oil  trade,  escaped  into  a 
locker,  which  locker — there  being 
no  watchman  on  board  when  the 
lighter  lay  one  night  with  other 
vessels  at  a  pier  in  Jersey  City — 
was  forced  open  during  the  night 
by  a  thief,  who  exploring  the  locker 
with  a  lighted  match,  set  fire  to  the 
gas  and  caused  an  explosion  and  a 
fire,  whereby  the  lighter  and  the 
libellant's  lighter  that  lay  alongside 
were  destroyed : 

Meld,  That   the  escape  of   gas 


into  the  locker  was  an  accident,  and 
the  presence  of  a  lighted  match  in 
the  locker  not  the  natural  result  of 
the  absence  of  a  watchman.  Be- 
tween the  act  of  omission  charged 
upon  the  owner  of  the  lighter,  and 
the  explosion,  there  intervened  an 
independent  human  agency,  the 
presence  of  which  had  no  natural 
relation  to  any  act  of  the  defendant, 
and  which  therefore  entailed  no  re- 
sponsibility upon  the  defendant  for 
the  explosion. 
Sofield  V.  Sammera,  526 

8.  The  master  of  a  vessel  having 
charge  and  custody  of  her  at  the 
time  of  a  collision  may  maintain  an 
action  to  recover  the  damages  caused 
by  the  collision,  it  appearing  that 
the  bringing  of  the  action  has  been 
authorized  and  approved  by  all 
interested.  The  master's  right  of 
action  in  such  case  is  not  affected 
by  the  fact  that  underwriters  upon 
the  vessel  have  paid  the  cost  of  the 
repairs,  which  constitute  a  part  of 
the  demand  sued  for. 

Where  a  party,  while  denying 
liability  for  a  collision,  offers  to 
repair  the  damages,  and  that  offer 
is  accepted,  and  afterwards  suit  is 
brought  on  the  ground  of  insuffic- 
ient repair,  the  Court  will  not  be 
astute  to  discover  unimportant  par- 
ticulars, in  which  the  condition  of 
the  vessel  differs  when  repaired 
from  her  condition  before  the  col- 
lision. 

Where  the  wrong-doer  takes  the 
injured  vessel  into  his  possession  to 
repair  the  injury  he  has  done,  he 
will  lye  required  to  show  that  the 
boat,  when  returned,  was  in  sub- 
stantially as  good  condition  as  be- 
fore the  accident.  Where  in  such 
a  case  the  boat,  when  returned, 
appears  to  have  been  repaired  in  an 
imperfect  manner,  and  the  owner 
had  refused  to  accept  the  repairs  as 
satisfactory,  the  wrong-doer  will  be 
held  liable  for  all  the  additional 
work  necessarily  done  upon  the 
boat,  to  put  her  in  as  good  a  con- 
dition as  she  was  before  the 
accident.     The  Uncle  Abe,        502 


560 


INDEX. 


i^ee  Bill  of  Lading,  3. 

(-ARBIKK,  1. 
C'ONTRACT. 

JrRWDicmoN,  1. 
NfiaLiOK^roE,  1. 
Sale  of  Cargo. 

DEMURRAGE. 
See  Bill  of  Lading,  8. 

DEPOSITION. 
See  Practice,  2. 

dis(;harge. 

See  Bankruptcy,  5,  6,  7,  15,  18. 
Adjudication,  2,  8. 
Practice  in   Bankruptcy, 
10. 

DOCKAGE. 

See  Contract,  1. 
Costs,  2. 


E 

ESTOPPEL. 
See  Lex  Loci. 

EVIDENCE. 

1 .  The  fact  of  damage  to  a  cargo  by 
rats  is  sufficient  evlaence  that  sufBc- 
ient  care  and  skill  was  not  exercised 
to  rid  the  vessel  of  rats  ;  and  the 
fact  of  damage  by  petroleum  must 
be  accepted  as  evidence  that  the 
vessel  was  not  cleaned  before  load- 
ing, in  the  customary  and  proper 
manner,  as  required  by  tile  charter. 
The  CarloUa,  1 

2.  In  an  action  for  pilotap,  where 
the  right  of  action  is  claimed  to  be 
derived  from  a  statute  of  the  State 
of  New  York,  and  to  have  arisen 
by  reason  of  a  tender  of  service  and 
a  refusal  to  take  any  pilot,  the  li- 
bellant  must  show  a  tender  of  ser- 
vice and  that  no  pilot  was  employ- 
ed. Slight  circumstances  will  how- 
ever be  sufficient  to  warrant  the 


inference  that  no  pilot  was  employ- 
ed. Such  inference  may  be  drawn 
from  the  fact  that  when  the  libel- 
lant  presented  his  bill,  the  master 
of  the  ship  said  it  was  all  right,  no 
evidence  being  offered  to  show 
that  a  pilot  was  employed.  The 
NeUie  Htuted,  42 

8.  When  at  the  tijal  the  witnesses 
for  one  of  two  colliding  vessels  tes- 
tified that  the  bow-light  of  their 
vessel  was  burning,  and  on  the  day 
after  the  hearing  of  the  cause  the 
owners  of  the  vessel  caused  the 
Court  to  be  informed,  by  their  ad- 
vocate in  open  Court,  that  although 
the  light  was  burning  it  was  cov- 
ered with  a  tarpaulin  at  the  time 
of  the  collision ; 

Heldy  That  such  a  statement, 
made  under  such  circumstances, 
though  forming  no  part  of  the  evi- 
dence  given  at  the  trial,  must  be 
regarded  as  an  admission  given  in 
the  cause  of  the  fact  so  stated. 
The  Harry  andThe  May-flowery  524 

4.  A  bill  of  lading  for  a  cask  of  wine 
receipted  for  it  'in  good  order  and 
condition,**  and  excepted  *lhe 
dangers  of  the  seas.**  On  arrival  in 
port,  and  before  being  moved  frmn 
its  place  in  the  vessel,  it  was  found 
to  be  leaking,  with  one  of  its  heads 
crushed  in,  and  a  large  proportion 
of  the  wine  had  leaked  out.  In  a 
suit  in  rem,  in  Admiralty  against 
the  vessel,  to  recover  fen*  the  value 
of  the  lost  wine  : 

Held,  That  the  libellant  must 
show  negligence  in  the  handling 
or  stowage  of  the  cask ; 

That  the  condition  of  the  cask  on 
arrival  was  prima  fade  evidence  of 
such  negligence ; 

That  the  vessel  must  then  show 
that  the  damage  was  not  caused  by 
negligence  on  the  part  of  the  vessel ; 

Tlmt  general  evidence  as  to  pro- 
per stowage  and  dunnage,  in  place, 
does  not  show  that  the  head  was 
not  crushed  in,  in  handling,  after 
the  vessel  took  charge  of  it ; 

That  such  handling  is  part  of  the 
stowage.  And  the  vessel  was  lia- 
ble for  the  value  of  the  lost  wine. 
The  Black  Hawk,  207 
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5.  Where  distilled  spirits,  which 
were  being  conveyed  contrary  to 
law  upon  a  truck,  were  seized, 
and  also  the  truck  and  horses  were 
seized,  and  all  were  proceeded 
against  to  obtain  a  decree  of  forfeit- 
ure, and  a  decree  by  default  was 
obtained  against  the  spirits,  but  a 
defence  was  interposed  for  the  truck 
and  horses : 

Held,  That  in  a  trial  for  the  for- 
feiture of  the  truck  and  horses,  the 
decree  of  condemnation  entered 
against  the  spirits,  by  default,  was 
not  conclusive  evidence  against  the 
owner  of  the  truck  and  horses  that 
the  spirits  were  being  removed  with 
intent  to  defraud  the  Kevenue. 

Knowledge  or  intent  on  the  part 
of  the  owner  of  a  conveyance  used 
in  transporting  spirits  subject  to 
tax  which  are  being  removed  con- 
trary to  law,  is  not  required  to  be 
shown  in  order  to  a  forfeiture  of 
such  conveyance  by  virtue  of  Sec- 
tion 14  of  the  Internal  Revenue  Act 
of  1866.     U.  8.  V.  Two  HoTMs,  629 

A  judgment  obtained  in  Canada 
by  the  libellant,  in  a  suit  at  law 
against  the  owners  of  a  vessel, 
for  the  same  cause  of  action  sued  on 
here,  is  res  adjudicata  as  to  the  ex- 
tent of  damages  by  a  collision,  and 
conclusive  evidence  as  to  the 
amount  to  be  recovered  here. 

The  East,  76 

See  Damage,  1. 

Internal  Revenue,  2. 
Lien,  1. 

Sale  of  Cargo. 
Rebate  of  Duty. 

EQUITY. 

See  Bankruptcy,  1,  6,  12,  18. 
Injunction,  2. 
Witness. 

EXCEPTIONS. 

8u  Sale  of  Cargo. 
Damage,  4. 

EXECUTION  LIEN. 

An  execution  in  the  hands  of  a  sherifT, 
in  New  York,  at  the  time  a  petition 


in  voluntary  bankruptcy  is  filed 
there,  binds  the  leviable  personal 
property  of  the  bankrupt,  as  against 
any  title  to  it  which  the  assignee  in 
bankruptcy  can  acquire,  and  al- 
though no  levy  was  made  on  the 
property,  under  such  execution, 
before  such  petition  was  filed. 

In  such  a  case,  the  sheriff  will 
not  be  allowed  to  take  the  property, 
if  the  assignee  in  bankruptcy  has  it, 
but  the  latter  will  be  directed  to 
sell  it  separately,  leaving  the  execu- 
tion creditor  to  apply  to  the  Court 
in  respect  to  the  proceeds. 

Painee  Case,  144 

See  Assignment. 

Bankruptcy,  8,  9,  10. 


FACTOR. 
See  Bankruptcy,  15. 

FRAUD. 
See  Bankruptcy,  1,  4,  24. 

FEES. 
See  Costs. 

FISH  AND  NET. 
See  Damage,  4. 

FOREIGNERS. 

See  Limitation  of    Liability, 
2,  3. 
Jurisdiction,  2. 

FORFEITURE. 

See  Evidence,  5. 

Navigation  Laws. 

FINAL  RECORD. 

See  Costs,  1. 

H 

HABEAS  CORPUS. 
See  Abtiolbs  of  War. 
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INCOME  TAX. 

1.    The    United  States  sued  T.    to 
recover  money  alleged  to  be  due 
from   him    as    unpaid    taxes    or 
duties  on  income.    The  suit  was 
founded  on   §§  49  to  51   of   the 
Act   of    August    5th,    1861,    (12 
U.    8.    Stat,    at   Large,    309    to 
811);  and  on  §§  90  to  (.2  of  the 
Act  of  July  1st,  1862,  (12  Id.,  478 
to  475) ;  and  on  the  joint  resolution 
of  July  4th,    1864.   (13  Id,  417); 
and  on  §§  116  to  128  of  the  Act  of 
June  80tb,  1864,   (18  Id..   281  to 
285);  and  on  the  said  sections  of 
the  Act  of  1864,  as  amended  by  §1  of 
the  Act  of  March  8d,  1865,  (18  Id., 
479  to  481);  and  on  the  .oaid  sec- 
tions of  the  Act  of  1864.    as  so 
amended,  and  as  further  amended 
by  §  9  of  the  Act  of  July  13th,  1866, 
(14  Id.,  187  to  140);   and  on  the 
said  sections  of  the  Act  of  1864,  as 
so  amended  and  further  amended, 
and  as  further  amended  bv  §  18  of 
the  Act  of  March  2d,  1867";  (14  Id, 
477  to  480) ;  and  on  §§  6  to  17  of 
the  Act  of  July  14th  1870,  (16  Id  , 
257  to  261> 

Held^  That  no  tax  on  income 
could  any  longer  be  collected  under 
the  Act  of  1861 ; 

That  the  causes  of  action  for  un- 
paid taxes  on  income,  arising  un- 
der said  other  provisions,  were  not 
barred  by  the  facts  that  T.  made  a 
return,  and  an  amount  of  tax  was 
assessed  against  him  and  he  paid  it, 
and  no  imperfection  was  discovered 
until  after  July  13th,  1866,  or  by 
the  facts  that  he  made  no  return, 
and  an  amount  of  tax  and  a  penalty, 
or  only  an  amount  of  tax,  were  as- 
sessed against  and  paid  by  him ; 

That  under  tlie  Acts  of  1862  and 
1864,  the  United  States  may  sue  for 
and  collect  a  tax  on  income  with- 
out a  prior  assessment  in  the  mode 
specified  in  the  Act  creating  the  tax. 

The  case  of  Satdngs  Bank  v. 
United  States  (19  Wallace,  227)  ex- 
amined and  applied.    . 

[T.  S.  V.   Tilden,  368 


2.  It  is  not  within  the  purview  of  §§ 
8172  to  8182  of  the  Revised  Stat- 
utesthat  unpaid  income-taxes  are 
now  to  be  assessed  and  collected 
through  the  machinery  provided  by 
those  sections,  or  that  the  examina- 
tions which  are  solely  a  part  of  such 
machinery  should  now  take  place. 
Where  a  person  made  sworn  re- 

'  turns  of  his  income  each  year  from 
1866  to  1872,  and  paid  income- 
taxes  accordindy,  the  Commission- 
er of  Internal  Kevepue  could  not, 
in  1878,  under  §  8182,  make  a  new 
or  corrected  list  in  respect  to  the 
income-taxes  of  such  person  for 
those  years,  because  the  fifteen 
months  named  in  that  section  had 
elapsed.     Archer's  Case,  427 

INJUNCTION. 

1.    N.  was  adjudged  a  bankrupt  in 
February,  1875.     He  was  sued  for 
a  debt  in  a  State  Court,  in  Decem- 
ber, 1875.  A  composition  including 
said  debt  was  confirmed  in  March. 
1876.      The  creditor  proved  said 
debt  in  the  composition  proceed- 
ings. He  claimed  that  the  debt  was 
created  by  fraud  and  was  not  af- 
fected by  the  composition  proceed- 
ings.   The  composition  was  pay- 
Me  in  three  instalments,  the  last 
one  in  September,  1876.    The  caiBh 
payment,  and  the  notes,  under  the 
composition,  were  tendered  to  said 
creditor  and  refused.     On  the  ap- 
plication  of  N.,  the  entire  amount 
of  the  composition  for  siud  creditor, 
in  money,   was  deposited    in  this 
Court,  Januar}-^  2d,  1877.     N.  had 
never  obtained  from  this  Court  any 
order  staying  the  proceedings  in  the 
suit.    Judgment  was  entered  in  it 
in  Deceml)er,  1876.    After  Januarv 
2d,    1877,   N.   applied  to  the  State 
Court  for  leave  to  set  up  the  compo- 
sition as  a  defence,  but  the  applica- 
tion was  refused.    N.  then  applied 
to  this  Court  to  enjoin  said  creditor 
from  interfering  with  the  property 
of  N.  for  the  indebtedness  on  the 
judgment : 

Jleld,    That  this  Court  had  no 
power  to  issue  such  injunction. 

The  practice  of   the    Court   of 
bankruptcy   in   England,  in  such 
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a   case,     considered. 
and  Markfi'  Ctue^ 


Nebenmhl 
248 


2.  B.  &  Co.  had  poflsesfflon  of  a 
sealed  package  which,  and  its  con- 
tents, the  wife  of  a  bankrupt  claimed 
\o  own.  The  trustees  in  bank- 
ruptcy claimed  the  package  and 
its  contents,  as  assets  of  the  bank- 
rupt, and  notified  B.  &  Co. 
of  their  claim.  The  wife  brought 
a  suit  in  a  State  Court,  against 
B.  &  Co.,  after  demand  and  re- 
fusal, to  recover  damages  for 
the  conversion  of  the  property. 
The  trustees,  having  been  re- 
fused permission,  by  the  State 
Court,  to  be  substituted  for  B.  & 
Co.,  as  defendants,  brought  a  suit 
in  equity,  in  this  Court,  against  B. 
&  Co.  and  the  bankrupt  and  his 
wife,  to  obtain  a  determination  as  to 
the  ownership  of  the  packaige  and 
its  contents,  and  applied  for  an  in- 
junction to  restrain  the  wife  from 
prosecuting  said  suit  in  the  State 
Court,  during  the  pendency  of  the 
suit  in  this  Court : 

Held,  That  the  injunction  should 
be  granted. 

WiUdjiaon  v.  Barnard,  248 

See  Bankruptcy  CoMPOfliTioN,20. 
Limitation  of  Liability,  4. 

INJURY  TO  PERSON. 
Ree  Damagk,  2,  5. 

INTERNAL  REVENUE. 

1 .  Interest  on  bonds  of  a  corporation 
held  by  non-resident  aliens  is  not 
taxable  by  the  United  States,  under 
§  122  of  the  Act  of  June  30th,  1864, 
(13  U.  S.  Stat,  at  Large,  284,)  as 
amended  by  §  9  of  the  Act  of  July 
13th,  1866,  (14 /d.  138.) 

The  Michi^n  Central  R.  R.  Co. 
a.  Slack,  (22 /»«.  Rec,  Reeord/d87,) 
dissented  from. 

Only  one  penalty  is  recoverable 
for  all  failures  to  make  returns  for 
taxation,  under  said  statute,  prior  to 
the  commencement  of  a  suit.  U.S. 
V.  Erie  Railway  Co.,  67 


See  Legacy  Tax. 
Succession  Tax. 
Income  Tax. 

INTERVENTION. 

See  Conflict  of  Jurisdiction. 
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JOINT  TENANT. 

See  Bankruptcy,  19. 

JUDGMENT. 

A  judgment  obtained  in  Canada, 
in  a  suit  at  law  against  owners  of  a 
vessel,  for  a  cause  of  action  for 
which  the  vessel  was  thereafter  li- 
belled in  a  District  Court  of  the  U.  S. 
is  not  a  bar  to  the  suit  in  rem  here. 
But  such  judgment  is  retadjtidieata 
as  to  the  extent  of  the  damages 
sustained  by  the  libellant  by  the 
collision  and  is  conclusive  evidence 
as  to  the  amount  to  be  recovered 
in  the  suit  in  rem.     The  Eagt,     76 

See  Bankruptcy  13,  14,  15. 
Priority,  1. 

JURISDICTION. 

1.  A  District  Court  of  the  U.  S.  has 
jurisdiction,  in  a  suit  in  rem,  in 
Admiralty,  for  a  collision,  of  a 
vessel  seized  under  process  in  the 
suit,  in  that  part  of  the  river  St. 
Lawrence  which  is  within  the 
the  territorial  limits  of  the  District, 
without  reference  to  the  character 
of  the  vessel  or  of  her  voyage.  The 
Propeller  East,  76 

2.  Jiuisdiction  of  the  defendant 
having  been  duly  acquired,  Admir- 
alty Courts  have  power  to  entertain 
suits  in  personam  and  to  determine 
the  matter  in  controversy  where  the 
parties  are  foreigners  of  different 
nationalities. 

When  Courts  of  Admiralty  with 
general  admiralty  powers  have  been 
constituted  without  any  prohibition 
by  the  government  against  entertain- 
ing  suits  between  foreigners,  it  is 
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,  v.Kiiui   tt  18  within  the 

^  t     lit    Juil^  ol  such  a 

«t  Mk  to  hear  a  caiLse  of 

>,    .    ...M(i4;  oil   the  high  seas 

1  »»i.  .£> « *(  diif eirnt  nation- 

.    ..     \  •ti}ut>f4tn^  the  Court  to 

aiix.Uiiii)u  on  the  ground 

.1     ikuitoK  to   the  suit  are 

. . >^  v\ Ikii  iturinj?  the  period 

V     A  ..«>    (ht*    position  of  the 

.  .  M»  V  hun^'d  ill  any  material 

XV      iiui    cHp«*ially  by  action 

M  I'ourt  without  objection, 

«  'i>id  .i  HiHKrial  reason,  if  any 

\ .  vAvi.  tot*  declining  the  applica- 

^v  tiu'  th«)  respondent  is  repre- 

v   ^>  tui  H4^'nt  in  this  State 

uuN  pn»perty   within   the  ter- 

«  ,.A,    jui imlielion  of    the  Court 

xii  hiUH  U'en  seized  under  pro- 

.,    /*  iHi'wfMtn  with  an  attach- 

V  .i  I  iHUiks  after  which  the  res-  ' 


V  ..v.i  ui    has    entered    a    general  , 
.,  »'v  .41.41  Kt«  and  has  obtained  the 
.  \  .4.^1  of  hiH  pro|>erty  by  giving  a 
I  xiluiumto  abide  the  event,  and 
»u.   juvH-etHleii  to^take  depositions 
.    y  ..  (MK-  on  his  own  behalf  and  | 
I..A  tiltii  his  answer  to  the  libel, 
.  .iiiitu   isMue    upon    merits,    and 
w  .t«  1  i  ti'Miimony  lias  been  also  taken  ■ 
'>\  i)io  lilK'llants,  the  Court  will  not 
•  vMt.Mlo  entertain  the  action,  nor 
will  ii  ^nint  an  application  to  forbid 
■  iu  hut  her  prosecution  of  the  action 
M)  lUe  >;ro\md  that  libellanta  and 
I V  'iKMulents  are  aliens,  neither  domi- 
s .  t  a  luu-  temporarily  present  in  the 
I  tkiu  d  States  at  or  since  the  com- 
luv  uvTiiient  of  the  action.   Thomas-  < 

H.*  \.   WhitireU,  118 

I 

i,  lu  w  Hult  in  remy  in  Admiralty,  in 
I  ho  hihirlet  Court  of  the  United 
*>LUoii,  ft»r  the  Southern  District  of 
\i  >N  York,  against  a  vessel,  she 
WAN  Htlaehed  by  the  marshal  on  the 
l-^l  ot  April,  1875,  under  proct^ss  in 
\\w  Miit,  while  she  was  afloat  in  the 
u.i\  iiiiilile  waiters  of  the  •  Hudson 
\\\\\'\\  lying  west  of  Manhattan 
(slaiul  aiul  to  the  south  of  the  mouth 
vtt  Spuyten  Duyvil  Creek,  and 
NN lure  the  tide  eblxnl  and  flowed, 
Aw  being  fiwteneil,  by  means  of  a 
hue,  to  a  dock  at  Jersey  City,  in  the 


State  of  New  Jersey,  and  outside 
low-water  mark,  said  wharf  pro- 
jecting into  the  navigable  waters  of 
the  Hudson  River  lying  west  of 
Manhattan  Island  and  to  the  souUi 
of  the  mouth  of  Spuyten  Duyvil 
Creek; 

Heldy  That  the  place  where  the 
vessel  was  arrested  was  within 
waters  subject  to  the  juriadiction  of 
said  Court. 

The  jurisdiction  of  said  Court 
over  said  loeu»  in  quo^  in  such  a  suit, 
existed  prior  to  the  agreement  of 
September  16th,  1833,  between  New 
York  and  New  Jersey,  which  is  set 
forth  in  the  Act  of  June  28th,  1834 
(4  U.  S.  Stat,  at  Large,  708),  and 
nothing  in  tliat  agreement  or  in  that 
Act  restricted  th&  jurisdiction. 

Sections  541  and  542  of  the  Re- 
vised Statutes  do  not  have  the  effect 
to  alter  such  jurisdiction  so  that  it 
does  not  extend  to  such  loeui  inquo. 
TheL,  W.  Eaton,  289 

4.  Under  §  5014  of  the  Revised 
Statutes  in  regard  to  voluntary  bank- 
ruptcy, and  also  under  §  5021  in 
regard  to  involuntary  bankruptcy,  a 
debtor  must  reside  within  the  juris- 
diction of  the  United  States  when 
the  petition  in  bankruptcy  is  filed, 
in  order  to  ^ve  tiie  C^urt  jurisdic- 
tion to  adjudicate  him  a  bankrupt. 
Burton  db  Wdtson^s  Case,  SS4 

5.  The  Admiralty  has  jurisdiction 
over  a  contract  for  the  use  of  a 
steamboat  for  excursion  trips  from 
the  aty  of  New  York  to  Sandy 
Hook  light  and  return.  Marshall 
y.Pierreg,  39 

6.  The  subject  matter  of  a  proceed- 
ing against  a  vessel  to  recover  the 
penalty,  $500,  is  the  enforcement 
of  a  navigation  law  against  a  vessel 
employed  on  navigable  waters  of  the 
Unitea  States,  and  the  District  Court 
takes  jurisdiction  of  the  case  because 
it  is  by  reason  of  the  subject  matter 
"a  civil  case  of  admiralty  and  mar- 
itime jurisdiction,"  and  not  be- 
cause it  18  acase  of  '^izure  on  land 
or  on  waters  not  within  the  admi- 
ralty and  maritime  jurisdiction  of 
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the  United  States,"  (Rev.  Siat., 
§  563,  subd.  8).  The  absence  of  a 
seizure,  therefore  does  not  affect 
the  jurisdiction  of  the  Court.  The 
JoMua  LevineUy  8d9 

7.  Where  the  policy-holders  of  a 
Mutual  Life  Ins.  Co.  were  not  no- 
tified of  a  meeting  called  for  the 
purpose  of  authorizing  proceedings 
m  bankruptcy  begun  by  the  cor- 
poration : 

Jleldy  That  the  policy-holders 
were  corporators,  within  the  mean- 
ing of  §  5122  of  the  Revised  Stat- 
utes, and  that,  as  they  were  not 
notified  of  the  meeting,  the  Court 
had  no  jurisdiction  to  entertain  the 
proceedings  in  bankruptcy,  and 
they  must  be  set  ande.  I7i£  AUan- 
Uc  Mut,  Im,  Co.'s  Case.  270 

fl^  Bankruptcjy,  21 

Conflict  of  Jurisdiction. 
Lien,  4. 

Skaman^s  Wages,  3. 
Wharfage,  4. 
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KNOWLEDGE  AND  INTENT. 
/S00  Eyidsnob,  5. 


L 


LACHES. 

See  Jurisdiction,  2. 
Limitation,  1. 

LEGACY  TAX. 

Under  §  124  of  the  Act  of  June  30th, 
1864  (18  U.  S.  Stat,  at  Large,  285), 
and  §125  of  that  Act,  as  amended 
by  §  9  of  the  Act  of  July  1 3th,  1866 
(14  Id.,  140),  the  United  States 
sued  a  trustee  under  the  will  of  a 
person  who  died  in  1868,  to  recover 
a  legacy  tax  of  one  per  cent,  on  a 
sum  of  money  which  the  trustee  re- 
ceived and  held  in  trust  under  the 
will  for  F.,  on  the  ground  that  F. 
had  become  entitled,  in  1875,  to  the 
possession  and  enjoyment  of  such 


sum.  By  §  3  of  the  Act  of  July 
14,1870(16  Id.,  266),the  taxes  on  le- 
gacies were  repealed  on  and  after 
October  l8t»  1870,  saving  taxes  **as- 
sessed  or  liable  to  be  assessed,  or  ac- 
cruing" under  former  Acts.  It  ap- 
pearing that  F.  had  not,  on  October 
Ist,  1870,  become  entitled,  under 
the  will,  to  the  possession  or  enjoy- 
ment of,  or  to  the  beneficial  interest 
in,  any  of  the  principal  sum  of  said 
money,  it  was  held  that  the  tax  sued 
for  had  not  accrued  to  the  United 
States  before  October  Ist,  1870,  and 
could  not  be  recovered.  U.  8.  v. 
TheN,  r.  Life  Ins,  Co,,  413 

LEVY. 

See  Execution. 

LEX  LOCI. 

D.  &  Co.  made  two  promissonr  notes 
for  the  accommodation  of  W .  &  Co. 
They  were  made  payable  at  the  of- 
fice of  D.  &  Co.,  in  New  York  city, 
to  the  order  of  W.  «fc  CJo.,  and  were 
delivered  to  W.  &  Co.  who  endorsed 
them  and  placed  them  in  the  hands 
of  note-brokers  in  New  York  city 
to  be  disposed  of.  The  note-brokers, 
who  were  in  correspondence  with 
the  N.  H.  T.  Co.,  a  corporation  in 
Connecticut,  advising  them  of  op- 
portunities to  purchase  paper,  wrote 
to  the  Company  and  enclosed  the 
paper  of  D.  &  Co.,  saying,  **This 
paper  can  be  had  at  ten  per  cent, 
discount.  Will  you  take  it  ?"  The 
President  of  the  Company  wrote 
back  that  the  Company  would  take 
the  paper,  and  enclosed  a  check  on 
a  bank  in  New  York  city  for  the 
amount  of  the  paper  less  the  dis- 
count, which  check  was  collected 
by  the  brokers.  W.  &  Co.  had 
represented  to  the  brokers  that  the 
paper  was  business  paper,  and  by 
the  understanding  between  the  bro- 
kers and  the  Company,  the  brokers 
were  to  offer  to  the  Company  none 
except  '  *  first  class  business  paper. " 
D.  &  ('o.,  being  in  bankruptcy,  the 
N.  H.  T.  Co.  proved  a  claim  on  the 
notes,  which  claim  was  objected  to 
on  the  ground  of  usury : 
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JfJeM^  That  the  case  was  governed 
by  the  law  of  New  York  and  not  by 
the  law  of  Connecticut;  that  the 
notes  had  no  validity  till  they  passed 
to  the  N.  H.  T.  Co.,  and  that  they 
were  void  for  usury ; 

That  the  trustee  of  D.  ^  Co.  was 
not  estopped  from  disputing  the 
claim  either  because  D.  &  Co.  had 
charged  W.  &  Co.  with  these  notes 
on  account  on  their  books,  or  be- 
cause, by  a  course  of  dealing,  D.  & 
Co.  had  led  the  public  to  believe 
that  such  paper  was  business  paper, 
there  being  no  evidence  that  the 
Company  acted  or  relied  on  any  act 
or  representation  of  B.  &  Co.,  or 
because  the  trustee  of  D.  &  Co.  had 
proved  the  notes  as  debts  against 
the  estate  of  W.  &  Co.  in  bank- 
mptcy  ; 

That  the  claim  must  be  expunged. 
Dodgers  Cane,  480 

LIEN. 

1.  Where    necessary   supplies,    fur- 
.  nished  to  a  foreign  vessel,  were  pro. 

cured  by  a  steward,  authorized  to 
get  them  but  appointed  by  a  railroad 
company  then  using  the  boat : 

Held^  That  the  owners,  by  per- 
mitting the  appointment  of  the 
steward  with  authority  to  procure 
supplies,  must  be  considered  to 
have  consented  that  supplies  be 
procured  in  the  ordinary  way,  upon 
the  credit  of  the  vessel ; 

That,  on  the  question  of  fact 
whether  the  supplies  were  furnished 
upon  the  credit  of  the  vessel,  the 
burden  is  upon  the  claimants,  the 
presumption  being  that  necessair 
supplies  are  ordered  upon  such  cred- 
it.    The  MetropoUa.  83 

2.  Where  a  part  of  a  bill  of  supplies 
furnished  to  a  vessel  were  liquors 
and  other  things,  intended'  to  be 
used  in  a  bar,  kept  on  board  the  ves- 
sel as  part  of  a  restaurant  managed 
by  the  railroad  company  that  was 
using  the  boat,  and  a  libel  was  filed 
against  the  steamboat  to  enforce  a 
lien  for  the  whole  bill : 

Held,  That,  as  the  evidence  war- 
ranted the  conclusion  that  the  bar 
was    no  more  than  a  convenient 


method  employed  by  the  owners  for 
supplying  the  ordinary  wants  of  the 
class  of  passengers  transported  on 
the  boat,  a  lien  upon  the  boat  for 
the  value  of  the  liquors  can  be 
enfon^d.     TTu  Long  Branchy      89 

3.  The  present  rules  and  the  deci- 
sions of  the  Supreme  Court  create 
no  distinction  between  the  liens  on 
a  domestic  vessel  given  by  the  local 
law,  and  liens  under  the  general 
maritime  law.   The  Dan  Brmpn^dO^ 

4.  A  steam-tug  owned  by  a  munici- 
pal corporation,  and  employed  ex- 
clusively in  the  service  of  a  depart- 
ment of  such  corporation,  in  per- 
forming the  public  duties  of  the 
Government  of  the  municipality,  is 
not  liable  to  seizure  in  a  suit  in  rem, 
in  Admiralty,  for  a  maritime  tort. 

The  FideUty,  333 

5.  A  vessel  sold  under  a  final  decree 
in  a  proceeding  in  rem  is  sold  free 
and  clear  of  all  incumbrance — all 
liens  or  incumbrances  upon  the  ves- 
sel are  by  such  a  sale  transferred 
from  the  vessel  to  the  proceeds. 

No  confusion  of  rights  arises 
from  the  fact  that  the  purchaser  at 
such  sale  is  at  the  time  owner  of  a 
mortgage  upon  the  vessel — the 
mortgage  is  not  extinguished  in 
such  a  case,  but  becomes  a  charge 
upon  the  proceeds  of  the  vessel,  and 
the  purchaser  of  the  vessel  may, 
upon  petition,  obtain  payment  of 
the  amount  due  upon  the  mortgage 
out  of  such  proceeds,  all  other  clums 
against  the  vessel  having  been  satis- 
fied. Remnants  of  the  Syraeutey  348 

6.  Where  a  claim  proved  against  a 
bankrupt's  estate  was  contended 
against  by  the  assignee,  as  a  claim 
not  to  be  considered  secured  by  rea- 
son of  an  attachment  by  trustee 
process,  served  upon  the  bankrupt 
as  trustee,  more  than  four  months 
before  his  petition  was  filed : 

Held^  That  such  an  attachment 
beim;  created  a  lien  under  the  laws 
of  Vermont,  upon  the  funds  in  the 
hands  of  the  trustee,  although  with- 
out notice  to  the  principal  debtor, 
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is  a  lien  under  mesne  process,  and 
is  saved  by  the  bankrupt  law. 
Ptd^s  Ccm,  169 

See  Bankruptcy,  19. 
8bambn*8  Wages. 
Wharfaob,  2,  8. 

LIMITATION  OP  LIABILITY. 

1.  Where  the  owners  of  a  steamship 
filed  a  petition  under  Section  4288, 
U.  8.  Rev.  Stat. ,  to  obtain  a  limit- 
ation of  their  liability  by  reason  of 
a  certain  collision,  after  their 
steamer  had  been  proceeded  against 
in  an  action  in  rem  and  released 
from  custody  upon  their  stipulation 
in  her  full  value  given  for  the  bene- 
fit of  all  persons  who  might  have 
demands  arising  out  of  said  colli- 
sion, and  after  a  final  hearing  had 
been  had  in  such  action  and  a  final 
decree  entered : 

Held^  That,  notwithstanding  the 
vessel  had  been  released  upon  such 
stipulation,  the  proceeding  for  a 
limitation  of  liability  would  not  be 
vain  or  fruitless ; 

That  the  right  to  take  proceed- 
ings to  obtain  a  limitation  of  liabil- 
ity was  not  impaired  by  giving  in 
the  action  in  rem  of  such  a  stipula- 
tion; 

That,  under  Rules  55-57  of  the 
Supreme  Court,  the  right  to  re- 
sort to  proceedings  by  petition  to 
obtain  a  limitation  of  liability,  can- 
not be  exercised  after  a  final  hear- 
ing has  be^n  had  and  a  final  decree  en- 
tered in  an  action  in  rem  brought  to 
recover  the  claims  against  which  re- 
lief is  sought  by  the  petition.  Pe- 
UUan  of  Vie  N.  Y.  &  Wilmington 
'     8.  8.  Co,,  44 

2.  The  statutes  of  the  United  States, 
limiting  the  liability  of  ship-owners, 
(R.  8.  §§4282  to  4280,)  cannot  be 
invoked  in  an  action  between  for- 
eigners, arising  out  of  a  collision 
between  foreign  vessels  in  waters 
beyond  the  territorial  limits  of  the 
United  States,  when  none  of  the 
owners  of  either  vessel  are  residents 
of  the  United  States. 

Where  a  collision  occurred  on  the 
high  seas  between  a  Norwegian  and 


a  British  vessel,  neither  the  law  of 
Norway  nor  the  law  of  Great  Bri- 
tain can  be  resorted  to  by  the  C'ourts 
of  Admiralty  of  the  United  States 
to  determine  the  defendant's  liabili- 
ty. The  law  of  the  seas  —the  law 
maritime  according  to  the  law  of 
nations — furnishes  the  rule  by  which 
to  determine  the  extent  of  such  lia- 
bility. 

By  the  law  maritime  the  liability 
of  the  ship-owner  is  limited  to  the 
value  of  the  ship  and  freight,  and 
the  necessity  of  an  abandonment 
thereof,  in  order  to  entitle  the  ship- 
owner to  the  l)enefit  of  the  exemp- 
tion from  further  liability,  follows 
from  the  rule. 

Where  the  defendant  answering 
to  the  merits,  by  his  answer  also 
offered  to  surrender  his  vessel  to 
the  libel lants,  and  upon  the  trial 
tendered  a  written  surrender  of  his 
interest  in  the  vessel  and  her  freight 
as  of  the  date  of  the  collision,  i.  «., 
March  26,  1876  : 

Heldy  That  the  surrender  of  his 
interest,  as  tendered  in  the  answer 
and  upon  the  trial,  was  in  such  forin 
and  at  such  time  as  under  the  Mari- 
time Law  to  effect  his  release  from 
liability  to  the  libellants. 

Where,  after  the  collision,  the 
vessel  of  the  defendants,  while  pur- 
suing her  voyage,  was  stranded,  and 
was  afterward  sold  as  a  wreck  at 
public  auction  by  direction  of  her 
owners,  and  was  delivered  to  other 
parties  after  the  filing  of  the  libel, 
but  before  the  answer  was  filed  : 

Held,  That  the  defendant  must, 
by  the  general  maritime  law,  be 
held  to  have  intentionally  waived 
his  right  to  claim  exemption  from 
personal  liability  bevona  the  ship 
and  her  freight,  and  cannot  obtain 
the  limitation  of  liability  which  he 
seeks.    T/umuu^en  v.  WhitweU^  403 

3.  The  Statutes  of  the  United  States, 
limiting  the  liability  of  ship-owners. 
(R.  S.  f  §  4282  to  4289),  cannot  be  re- 
sorted to  for  the  purpose  of  limiting 
the  liability  of  a  foreigner  for  a  col- 
lision between  an  American  and  a 
foreign  vessel,  occurring  on  the 
high  seas  and  beyond  the  territorial 
limits  of  the  Umted  States. 
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Held,  That  the  case  was  governed 
by  the  law  of  New  York  and  not  by 
the  law  of  Connecticut ;  that  the 
notes  had  no  validity  till  they  passed 
to  the  N.  H.  T.  Co.,  and  that  they 
were  void  for  usury ; 

That  the  trustee  of  D.  &  Co.  was 
not  estopped  from  disputing  the 
claim  either  because  D.  &  Co.  had 
charged  W.  &  Co.  with  these  notes 
on  account  on  their  books,  or  be- 
cause, by  a  course  of  dealing,  D.  & 
Co.  had  led  the  public  to  believe 
that  such  paper  was  business  paper, 
there  being  no  evidence  that  the 
Company  acted  or  relied  on  any  act 
or  representation  of  B.  &  Co.,  or 
because  the  trustee  of  D.  &  Co.  had 
proved  the  notes  as  debts  against 
the  estate  of  W.  &  Co.  in  bank- 
ruptcy ; 

That  the  claim  must  be  expunged. 
Dodge  %  Cam,  480 

LIEN. 

1.  Where  necessary  supplies,  fur- 
nished to  a  foreign  vessel,  were  pror 
cured  by  a  steward,  authorized  to 
get  them  but  appointed  by  a  railroad 
company  then  using  the  boat : 

Held,  That  the  owners,  by  per- 
mitting the  appointment  of  the 
steward  with  authority  to  procure 
supplies,  must  be  considered  to 
have  consented  that  supplies  be 
procured  in  the  ordinary  way,  upon 
the  credit  of  the  vessel ; 

That,  on  the  question  of  fact 
whether  the  supplies  were  fiwnished 
upon  the  credit  of  the  vessel,  the 
burden  is  upon  the  claimants,  the 
presumption  being  that  necessary 
supplies  are  order^  upon  such  cred- 
it.    The  Metropolis,  83 

2.  Where  a  part  of  a  bill  of  supplies 
furnished  to  a  vessel  were  liquors 
and  other  things,  intended'  to  be 
used  in  a  bar,  kept  on  board  the  ves- 
sel as  part  of  a  restaurant  managed 
by  the  railroad  company  that  was 
using  the  boat,  and  a  libel  was  filed 
against  the  steamboat  to  enforce  a 
lien  for  the  whole  bill : 

Held,  That,  as  the  evidence  war- 
ranted the  conclusion  that  the  bar 
was    no  more  than  a  convenient 
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method  employed  by  the  owners  for 
supplying  the  ordinary  wants  of  the 
class  of  passengers  transported  on 
the  boat,  a  lien  upon  the  boat  for 
the  value  of  the  liquors  can  be 
enforced.     The  Long  Branch,     89 

8.  The  present  rules  and  the  deci- 
sions of  the  Supreme  Court  create 
no  distinction  between  the  liens  on 
a  domestic  vessel  given  by  the  local 
law,  and  liens  under  the  general 
maritime  law.  TTie  Dan  Brwfln,90l9 

4.  A  steam-tug  owned  by  a  munici- 
pal corporation,  and  employed  ex- 
clusively in  the  service  of  a  depait- 
ment  of  such  corporation,  in  per- 
forming the  public  duties  of  the 
Government  of  the  municipality,  is 
not  liable  to  seizure  in  a  suit  in  rem, 
in  Admiralty,  for  a  maritime  tort. 

The  FideUty,  333 

5.  A  vessel  sold  under  a  final  decree 
in  a  proceeding  in  rem  is  sold  free 
and  clear  of  all  incumbrance — ^all 
liens  or  incumbrances  upon  the  ves- 
sel are  by  such  a  sale  transferred 
from  the  vessel  to  the  proceeds. 

No  confusion  of  nghts  arises 
from  the  fact  that  the  purchaser  at 
such  sale  is  at  the  time  owner  of  a 
mortgage  upon  the  vessel — the 
mortgage  is  not  extinguished  in 
such  a  case,  but  becomes  a  charge 
upon  the  proceeds  of  the  vessel,  and 
the  purchaser  of  the  vessel  may, 
upon  petition,  obtain  payment  of 
the  amount  due  upon  the  mortgage 
out  of  such  proceeds,  all  other  claims 
against  the  vessel  having  been  satis- 
fied. RemnanU  of  the  %ra49tMf,  848 

6.  Where  a  claim  proved  against  a 
bankrupt's  estate  was  contended 
against  by  the  assignee,  as  a  chum 
not  to  be  considered  secured  by  rea- 
son of  an  attachment  by  trustee 
process,  served  upon  the  bankrupt 
as  trustee,  more  than  four  months 
before  his  petition  was  filed : 

Held,  That  such  an  attachment 
bein^  created  a  lien  under  the  laws 
of  Vermont,  upon  the  funds  in  the 
hands  of  the  trustee,  although  with- 
out notice  to  the  principal  debtor, 
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i9  a  lien  under  mesne  process,  and 
is  saved  by  the  bankrupt  law. 
Ped^s  C<ue,  169 

See  Bankruptcy,  19. 
Seamen's  Wages. 
Wharfage,  2,  8. 

LIMITATION  OF  LIABILITY. 

1.  Where  the  owners  of  a  steamship 
filed  a  petition  under  Section  4283, 
U.  S.  Key.  Stat. ,  to  obtain  a  limit- 
ation of  their  liability  by  reason  of 
a  certain  collision,  after  their 
steamer  had  been  proceeded  against 
in  an  action  in  rem  and  released 
from  custody  upon  their  stipulation 
in  her  full  value  given  for  the  bene- 
fit of  all  persons  who  might  have 
demands  arising  out  of  said  colli- 
sion, and  after  a  final  hearing  had 
been  had  in  such  action  and  a  final 
decree  entered : 

Held^  That,  notwithstanding  the 
vessel  had  been  released  upon  such 
stipulation,  the  proceeding  for  a 
limitation  of  liability  would  not  be 
vam  or  frmtless ; 

That  the  right  to  take  proceed- 
ings to  obtain  a  limitation  of  liabil- 
ity was  not  impaired  by  giving  in 
the  action  in  rem  of  such  a  stipula- 
tion ; 

That,  under  Rules  55-57  of  the 
Supreme  Court,  the  right  to  re- 
sort to  proceedings  by  petition  to 
obtain  a  limitation  of  liability,  can-  , 
not  be  exercised  after  a  final  hear- 
ing has  be^n  had  and  a  final  decree  en- 
tered in  an  action  in  ram  brought  to 
recover  the  claims  against  which  re- 
lief is  sought  by  the  petition.  Pe- 
UtUmofthe  N.  T.  <St  Wilmington 
*     8.  8.  Co.,  44 

2.  The  statutes  of  the  United  States, 
limiting  the  liability  of  ship-owners, 
(R.  8.  §§4282  to  4289,)  cannot  be 
invoked  in  ah  action  between  for- 
eigners, arising  out  of  a  collision 
between  foreign  vessels  in  waters 
beyond  the  territorial  limits  of  the 
United  States,  when  none  of  the 
owners  of  either  vessel  are  residents 
of  the  United  States. 

Where  a  collision  occurred  on  the 
high  seas  between  a  Norwegian  and 


a  British  vessel,  neither  the  law  of 
Norway  nor  the  law  of  Great  Bri- 
tain can  be  resorted  to  by  the  Courts 
of  Admiralty  of  the  United  States 
to  determine  the  defendant's  liabili- 
ty. The  law  of  the  seas— the  law 
maritime  according  to  the  law  of 
nations — furnishes  the  rule  by  which 
to  determine  the  extent  of  such  lia- 
bility. 

By  the  law  maritime  the  liability 
of  the  ship-owner  is  limited  to  the 
value  of  the  ship  and  freight,  and 
the  necessity  of  an  abandonment 
thereof,  in  order  to  entitle  the  ship- 
owner to  the  benefit  of  the  exemp- 
tion from  further  liability,  follows 
from  the  rule. 

Where  the  defendant  answering 
to  the  merits,  by  his  answer  also 
offered  to  surrender  his  vessel  to 
the  libellants,  and  upon  the  trial 
tendered  a  written  surrender  of  his 
interest  in  the  vessel  and  her  freight 
as  of  the  date  of  the  collision,  t.  a., 
March  25,  1876  : 

Heidy  That  the  surrender  of  his 
interest,  as  tendered  in  the  answer 
and  upon  the  trial,  was  in  such  form 
and  at  such  time  as  under  the  Mari- 
time Law  to  effect  his  release  from 
liability  to  the  libellants. 

Where,  after  the  collision,  the 
vessel  of  the  defendants,  wliile  pur- 
suing her  voyage,  was  stranded,  and 
was  afterward  sold  as  a  wreck  at 
public  auction  by  direction  of  her 
owners,  and  was  delivered  to  other 

garties  after  the  filing  of  the  libel, 
ut  before  the  answer  was  filed : 
Held,  That  the  defendant  must, 
by  the  general  maritime  law,  be 
held  to  have  intentionally  waived 
his  right  to  claim  exemption  from 
personal  liability  bevona  the  ship 
and  her  freight,  and  cannot  obtain 
the  limitation  of  liability  which  he 
seeks.    Thomassen  v.  Wnitwell,  403 

3.  The  Statutes  of  the  United  States, 
limiting  the  liability  of  ship-owners, 
(R.S.  §§4282  to  4289),  cannot  be  re- 
sorted to  for  the  purpose  of  limiting 
the  liability  of  a  foreigner  for  a  col- 
lision between  an  American  and  a 
foreign  vessel,  occurring  on  the 
high  seas  and  beyond  the  territorial 
limits  of  the  United  States. 
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Courts  of  Admiralty  of  the 
United  States  are  authorized  in  a 
proper  case  to  apply  the  rule  of  tlie 
general  maritime  law  according  to 
which  the  extent  of  the  liability  of 
owners  of  foreign  vessels  for  col- 
lisions  upon  the  high  seas  may  be 
determined. 

Where  a  British  ship  has  been 
proceeded  against  in  a  District 
Court  of  the  United  States,  for  a 
collision  happening  on  the  high 
seas,  and  the  parties  ^ected  have 
appeared,  such  District  Court  has 
Jurisdiction  to  decree  the  owners  of 
such  ship  to  be  entitled  to  the  bene- 
fit of  a  rale  of  the  general  maritime 
law,  permitting  them  to  abandon 
their  vessel  and  freight,  and  there- 
upon to  be  exempted  from  further 
responsibility. 

The  Distnct  Court  has  the  power 
to  issue  an  injunction  order  re- 
straining the  prosecution  of  suits 
against  the  ship  and  the  ship-own- 
ers who  have  sought  the  benefit  of 
the  rule  of  the  maritime  law  *  limi- 
ting  their  liability.  Such  an  order 
is  an  essential  part  of  the  relief 
intended  to  be  conferred  by  the 
rule  of  the  maritime  law. 

The  libellants  in  this  Court  hav- 
ing also  commenced  an  action  in 
perionam  against  the  owners  of  the 
ship  in  the  Southern  District  of 
New  York,  and  having  been  unable 
to  serve  process  upon  any  of  them 
because  of  their  being  foreigners 
and  non-residents,  and  such  owners 
never  having  voluntarily  appeared 
in  that  action,  an  injunction  against 
the  prosecution  of  that  action  was 
ordered  to  lie  issued,  as  prayed  for 
by  the  ship-owners,  provided  that 
the  ship-owners  sliould  first  enter 
their  appearance  in  that  action. 
The  BrUiJt?t  AtMriea,  516 

A  party  seeking  to  take  advantage 
of  the  statutes  of  the  United  States 
limiting  the  liability  of  ship-owners, 
cannot  do  so  by  answer.  The  prop- 
er method  is  to  institute  an  mde- 
pendent  proceeding  under  the  gener- 
al Admiralty  Rules  of  1872  (Rules 
55,  56,  57,  58). 

It  is  not  necessary  to  obtain  leave 
of  the  Court  to  institute  the  pro- 
ceeding requiretl  by  tlie  Admiralty 


Rules  under  the  statute  providiiig 
for  limitation  of  liability.  Thoma*- 
ten  v.  WkUtoeU,  458 

See  Practiob  is  Admibaltt,  6. 

LIGHTS. 
See  Collision,  4,  5,  6,  7,  9. 

EVIDKNCB,  3. 

LOOKOUT. 

See  Collision,  6,  9,  10. 
Damaobs,  4. 


M 


MARKET  VALUE. 

See  Rebate  of  Duty. 

MARSHAL. 

See  Conflict  of  Jukisdictio.v. 
Costs,*  2,  3. 
Pbacticb,  13. 

MASTER. 

See  Damaobs,  8. 
Salt  AGE,  1. 

MASTER  AND  SERVANT. 

The  act  of  a  servant  must  be 
done  in  the  coiurse  of  his  empk>y- 
ment,  in  order  to  make  his  master 
liable  civilly  for  the  tortious  or 
negligent  acts  of  the  servant. 

MERCHANT. 
See  Bankruptcy,  2,  IS,  12. 

MORTGAGE. 

1.  As  against  a  chattel  mortgage, 
the  assignee  in  bankruptcy  of  the 
mortgagor  cannot  be  h^rd  to  claim 
that  the  mortgage  is  invalid  because 
it  was  not  renewed  under  the  stat- 
ute of  New  York  in  regard  to  renew- 
ing chattel  mortgages  as  against 
creditors  and  purchasers,  if  it  was 
valid  when  the  proceedings  in 
bankruptcy  were  commenced.  Gar- 
luley  As^eey  v.  Da/nM^  18 
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2.  Where  a  mortgagee,  after  condi- 
tion broken  of  his  mortgage,  which 
was  viJid  under  the  bfuikrupt  law, 
and  covered  a  large  part  or  all  of 
the  real  estate  of  the  bankrupt, 
notified  the  marshal  and  the  assignee 
of  the  bankrupt  when  they  took 
possession  of  certain  wood,  logs 
and  timber  that  had  been  removed 
from  the  premises  by  the  mortga- 
gee, and  certain  ma»  and  crops 
unharvested,  that  ne  claimed  the 
whole  under  his  mortgage : 

Heldy  That  the  mortgage  Hen  was 
extensive  enough  to  cover  the 
wood,  etc.,  whether  on  the  premis- 
es or  not,  and  the  crops,  if  he  had 
chosen  to  enter  and  take  them  after 
condition  broken,  and  that  the 
marshal  and  assignee  must  be  con- 
sidered as  takingpossession  of  them 
for  him ; 

That  the  reasonable  expanse  of 
securing  this  property  might  be 
allowed  to  the  assignee,  and  on 
payment  thereof  by.  the  mortgagee 
the  property  might  be  delivered  to 
him.     bruce^s  Case,  286 

3.  Under  the  Act  of  the  Legisla- 
ture of  New  York,  passed  April 
28th.  1864  (Laws  of  New  York, 
1864,  p.  998),  in  regard  to  filing  in 
the  office  of  the  Auditor  of  the 
Canal  Department  a  mortgage  on  a 
canal-boat  and  refiling  a  copy,  no 
filing  is  necessary,  after  the  original 
filing  of  the  mortgage  and  the  first 
filing  of  the  copy,  with  the  proper 
statement,  in  order  to  make  the 
mortgage  a  continuing  security,  and 
there  need  not  be  a  subsequent  re- 
filing. The  Act  of  1864  has  never 
been  amended  so  as  to  require  a 
copy  of  the  mortgage,  with  a  state- 
ment of  interest,  to  be  again  filed 
within  thlrtjr  days  next  preceding 
the  expiration  of  each  and  every 
term  of  one  year  after  the  filing  of 
the  mortgage. 

The  provisions  of  the  Act  of  the 
Legislature  of  New  York,  passed 
April  29th,  1883  (Laws  of  New 
York,  1883,  p.  402),  so  far  as  they 
apply  to  canal-boats,  are  superseded 
and  replaced  by  those  of  the  Act  of 
1864 ;  and  the  filing  of  mortgages 
on  canal-boats  depends  wholly  on 


the  Act  of  1864,  and  not  at  all  on 
the  Act  of  1888. 

A  person  is  not  a  purchaser  of  a 
canal-boat  in  good  faith,  within  the 
meaning  of  the  Act  of  1864,  when 
he  purchases  with  notice  of  a  prior 
mortmge  on  the  boat.  The  Canal- 
boat  Jndependejice,  895 

4.  A  vessel  sold  under  a  final  decree 
in  a  proceeding  in  rem  is  sold  free 
and  clear  of  all  incumbrances— they 
are  transferred  to  the  proceeds. 
No  confusion  of  rights  arises  from 
the  fact  that  the  purchaser  at  such 
a  sale  is  at  the  time  owner  of  a  mort- 
gage upon  the  vessel— the  mortgage 
IS  not  extinguished  in  such  a  case, 
but  becomes  a  charge  upon  the  pro- 
ceeds of  the  vessel,  and  the  pur- 
chaser of  the  vessel  may,  upon  pe- 
tition, obtain  payment  of  the 
amount  due  on  the  mortgage  out  of 
such  proceeds,  all  other  claims 
against  the  vessel  having  been  sat- 
isfied. 

Remnants  of  the  Syracme,      848 

5.  Where  a  mortgage  was  made  to 
secure  a  loan  of  actual  value,  in 
good  faith,  by  a  bankrupt,  within 
the  periods  specified  in  section  35 
of  the  bankrupt  Act,  and  after  the 
amendment  of  June  22d,  1874, 
(Sect.  11)  was  passed: 

Held^  That  to  render  such  a  con- 
veyance invalid  it  must  appear  that 
the  person  taking  it  knew  that  it 
was  made  to  secure  him  beyond 
other  creditors; 

That  as  bad  faith  is  not  to  be  as- 
sumed, but  must  be  proved,  the 
absence  of  any  proof  that  the  mort- 
gagee had  knowledge  or  fraudulent 
intent,  or  participation  in  fraudu- 
lent intent  by  the  mortgagee,  war- 
rants the  conclusion  that  the  mort- 
gage was  made  and  taken  in  good 
faith.  ^ 

CampbeU,  Am'u,  v.  Waite,     166 

Bee  Bankruptcy,  4,  13. 

MUNICIPAL  PROPERTY. 
Hee  Lien,  4. 
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NAVIGATION  LAWS. 

In  a  proceeding  against  a  vessel  to 
recover  the  penalty  of  $500,  to 
which  the  vessel  is  made  liable,  and 
subject  to  be  proceeded  a^inst  by 
way  of  libel  in  any  Distnct  Court 
having  jurisdiction  of  the  offence, 
by  §  4490  of  the  Revised  Statutes, 
it  is  unnecessary  to  aver  or  prove 
an  executive  seizure  of  the  vessel 
prior  to  her  seizure  under  the  pro- 
cess issued  upon  the  filing  of  the 
libel. 

The  subject  matter  of  such  a  pro- 
ceeding is  the  enforcement  of  a 
navigation  law  against  a  vessel  em- 
ploved  on  navij^le  waters  of  the 
United  States,  and  the  District 
Court  takes  jurisdiction  of  the  case 
because  it  is  by  reason  of  the  sub- 
ject matter  '*a  civil  case  of  admir- 
alty and  maritime  jfurisdiction,^' 
and  not  because  it  is  a  case  of 
'*8eizure  on  land  or  on  waters  not 
within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States" 
(Rev.  Stat.,  §  563,  subd.  8).  The 
absence  of  a  seizure  therefore  does 
not  affect  the  jurisdiction  of  the 
Court. 

Executive  seizures  are  "for  for- 
feiture under  any  law  of  the  United 
States"  (Rev.  Stat.  §734).  The 
authority  to  seize  conferred  by 
§  8059,  is  limited  to  cases  of  forfeit- 
ure,  and  this  authority  is  not  ex- 
tended to  other  cases  by  §  3072. 
The  absence  of  authority  to  seize 
from  §  4496,  shows  an  intent  to 
withhold  that  power  in  cases  cov- 
ered by  the  section. 

Neither  the  duty  to  make  appli- 
cation for  inspection  of  a  vessel, 
nor  the  duty  to  inspect,  created  by 
§  4417,  attaches  while  the  vessel  is 
unfinished. 

The  moving  of  an  unfinished  ves- 
sel from  one  place  to  another  in  the 
course  of  her  construction,  and  not 
for  the  purpose  of  earning  money,  is 
not  navigation  of  the  vessel  within 
the  meaning  of  §  4499. 

A  voyage  from  City  Island  to 
New  York,  made  by  a  vessel  just 


constructed,  by  direction  of  the  in- 
spectors, to  enable  her  to  be  in- 
spected at  New  York,  is  a  part  of 
the  proceeding  to  obtain  inspection, 
and  not  a  violation  of  the  naviga- 
tion laws. 

The  duty  to  display  in  a  conspic- 
uous place  a  copy  of  a  certificate  of 
inspection,  created  by  §  4423,  does 
not  attach  in  the  case  of  a  vessel 
that    has    never    been    inspected. 

TJie  Joshua  Letdness,  339 

See  Collision,.  4,  7. 
NEGLIGENCE. 

1.  Where  a  schooner  lying  across 
the  end  of  a  pier  left  her  inshore 
anchor  lianging  at  the  bow,  with 
the  flukes  under  water,  and  a  canal 
boat  that  had  occasion  to  haul  up 
to  the  pier  in  the  slip  caught  her 
stem  on  the  anchor  and  was  dam- 
aged so  that  she  sunk  with  her 
carsroon  board: 

Held,  That  it  was  negligence  for 
the  schooner  so  to  leave  her  anchor 
and  that  it  was  negligence  for  the 
canal  boat  to  haul  in  as  she  did, 
when  she  knew  the  anchor  hung  in 
a  dangerous  way,  without  any  pre- 
caution to  keep  herself  clear  of  it ; 

That,  the  fault  being  mutual,  the 
damages  must  l)e  apportioned ;  and 
there  being  no  damage  to  the 
schooner,  the  owner  of  the  canal 
boat  is  entitled  to  a  decree  for  half 
his  damages,  and  the  owner  of  the 
car^  for  the  whole  of  his  damages 
against  the  schooner.  The  Schooner 
KoUms  197 

2.  A  cask  of  wine  being  found  with 
one  of  the  heads  crushed  in,  on  ar- 
rival of  the  vessel,  before  being 
moved  from  its  place : 

Held,  That  the  libellant  must 
show  negligence  in  the  handling  or 
stowing  of  the  casks ;  that  the  .con- 
dition of  the  cask  on  arrival  was 
prima  f<me  evidence  of  such  neg- 
ligence, and  the  vessel  must  then 
show  that  the  damage  was  not 
caused  by  nej^igence  on  the  part  of 
the  vessel     The  Black  Hawk,  207 
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d.  A  quantity  of  cement  was  sliipped 
on  board  a  canal  boat,  250  barrels 
being  put  on  deck  with  the  consent 
of  the  shipper  :i  the  boat  arrived  at 
her  pier  too  late  to  unload  that  day 
and  waited  till  next  day.  During 
the  ni^ht  the  cement  was  damaged 
by  rain,  the  master  of  the  canal 
boat  having  taken  no  means  to  pre- 
vent it ; 

Held,  That  the  injur>'  was  caused 
by  negligence  of  the  canal  Ixmt  and 
that  the  canal  boat  was  liable,  not- 
witlistanding  the  consent  of  the 
shipper  to  the  shipment  on  deck. 
The  James  PlaU,  491 

See  Collision. 
Contract,  1. 
Damages,  5,  6,  7. 

NOTARY   PUBLIC. 

8m  Pbaotice  in  Bankruptcy,  9. 

NOTICE. 

A  person  who  has  notice  enough 
to  put  him  on  inquiry,  is  bound  to 
make  inquiry,  and  will  be  held  to 
have  had  notice  of  everything  to 
which  such  inquiry  would  have 
reasonably  led.  Th£  Canal~bo{U 
Independence,  395 

See  Lien,  4. 

Mortgage,  8. 
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PARTNERSHIP. 

See  Adjudication,  2,  3. 

Bankruptoy,5,6,7,  11,23, 24. 

PENALTY. 

See  Internal  Revenue,  1. 
Navigation  Laws. 

PLEADING. 

Where  an  information  on  behalf 
of  the  United  States  had  been  filed, 
for  violation  of  the  Internal  Reve- 
nue Law,  as  to  entries  upon  the  books 
and  other  offences,  and  a  quantity 


I      of  com,  spirits,  and  other  property 
seized : 

Jleldy  That  the  information  filed 
being  vague,  claimant  of  the  prop- 

i       erty  was  entitled  to  a  bill  of  par- 
ticulars.    (7.  S.  vs.  200  Ims/ieU,  186 

PRACTICE. 

In  Admiralty. 

1.  Wliere  libels  were  filed  against 
two  ferry  l>oats,  and  they  were 
seized  by  the  marshal  under  the 
processes  and  no  answers  filed, 
but  after  return  of  processes  an 
application  was  made  by  J.,  as 
receiver  appointed  by  a  State  Court 
to  vacate  the  marshaPs  returns, 
and  denied,  and  then  a  petition 
was  filed  by  J.  avemng  want  of  ju- 
risdiction and  praying  surrender  to 
him  by  the  marshal,  which  was  dis- 
missed upon  answer  and  hearing, 
and  thereafter  the  libellants  ob- 
tained interlocutory  decrees  and  a 
decree  against  stipulators  upon  a 
bond  in  double  the  claim  which  had 
been  given  by  J.,  under  the  34th 
Admiralty  Rule  on  filing  his  peti- 
tion, after  all  which  J.  applied  to 
have  the  defaults  against  him  open- 
ed and  for  leave  to  answer: 

Held,  That  his  right  to  answer 
had  been  absolutely  waived  and 
that  the  C/Ourt  had  no  power  to 
open  the  default.  The  Roslyn  and 
Midland,  119 

2.  Two  suits  in  rem,  in  Admiralty, 
were  brought  against  the  same  ves- 
sel for  a  collision — one  by  the  own- 
ers of  a  schooner,  and  the  other  by 
the  master  of  the  schooner  in  be- 
half of  the  owners  of  her  cargo. 
Tlie  libellant  in  the  latter  suit 
moved  for  an  order  that  he  be  al- 

j      lowed  to  read  in  evidence,  against 
'      the  claimants  in  that  suit,  a  deposi- 
tion which  had  been  taken  on  be- 
!      half  of  the  libellants  in  the  former 
suit: 

Held,  That  the  motion  must  l)e 
denied.     Tlie  John  H  Starin,  881 

3.  Where  the  defendant  answering  to 
the  merits,  in  an  action  for  collision, 
brought  by  one  foreigner   against 
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another,  in  a  Court  of  this  country, 
by  hia  answer  also  offered  to  sur- 
render his  vessel  to  the  libellants, 
and  upon  the  trial  tendered  a  written 
surrender  of  his  interest  in  the 
vessel  and  freight  as  of  the  date  of 
the  collision ; 

Held,  That  the  surrender  of  his 
interest  was  in  such  form  and  at 
such  time  as  under  the  maritime 
law  to  effect  his  release  from 
liability  to  the  libellants.  ThOTnas- 
teny.  WhUwell,  408 

4.  The  District  Court  has  the  power 
to  issue  an  injunction  order  restrain- 
ing the  prosecution  of  suits  against 
the  ship  and  the  ship  owners  who 
have  sought  the  benefit  of  the  rule 
of  the  maritime  law  limiting  their 
liability.  Such  an  order  is  an 
essential  pait  of  the  relief  intended 
to  be  conferred  by  the  rule  of  the 
maritime  law.  An  injunction  praved 
for  in  the  Eastern  District  of  New 
York,  ordered  to  be  issued,  provided 
the  ship  owners  first  enter  their 
appearance  in  an  action  in  personam 
already  commenced  by  the  libellants 
herein  against  them  in  the  Southern 
District  of  New  York.  The  British 
America^  475 

5.  A  vessel,  cargo,  and  freight  being 
attached  on  a  libel  on  a  bottomry 
bond,  the  owner  of  the  cargo  moved 
for  leave  to  bond  in  its  value  less 
the  freight  on  paying  the  freight 
into  court,  and  the  libcllant,  oppos- 
ing, moved  for  a  sale  of  the  cargo : 

jffeld.  That,  as  it  appeared  likely 
that  the  proceeds  of  the  sale  of  the 
vessel  alone  would  be  suflScient  to 
meet  the  demand  of  the  libellant,  if 
proved,  the  sale  of  the  cargo  would 
not  be  ordered;  but  the  cargo  must 
be  bonded  in  its  full  value  and  not 
less  freight. 

A  claimant  of  a  vessel  filed  a 
claim  in  which  he  averred  that  he 
was  a  mortgagee  in  possession. 
The  libellant  denied  his  right  to 
appear  and  claim,  and  on  a  reference 
it  was  determined  that  the  claimant 
was  a  mortgagee  in  possession. 
Thereafter  he  applied  for  leave  to 
withdraw  that  claim  and  file  a  new 
one  averring  that  he  was  the  owner 


of  the  vessel.  Tne  libellant  object- 
ed. 

Held,  That  the  motion  would  be 
granted,  no  other  party  having  been 
affected  by  the  proceeoings  or  suffer- 
ingprejudice. 

The  Bofrk  Archer,  455 

6.  A  decree  of  the  District  Court 
cannot  be  opened  and  an  amended 
answer  allowed  to  be  filed  on  the 
ground  that  since  the  rendition  of 
the  decision  of  the  District  Court, 
it  has  been  ascertained  that  prior  to 
such  decision,  the  Circuit  Court  for 
the  District  had  rendered  a  decision 
upon  the  point  at  issue  conflicting 
with  the  decision  of  the  District 
Court.  The  proper  course  in  such 
case  is  to  take  an  appeal,  and  so  test 
the  correctness  of  the  conclusion 
arrived  at  by  the  District  Court. 

Thomasseny.  WhittoeU,  458 

7.  Where  an  information  on  behalf 
of  the  United  States  had  been  filed, 
for  violation  of  the  Internal  Reve- 
nue Law,  as  to  entries  upon  the 
books  and  other  offences,  and  a 
quantity  of  com,  spirits,  and  other 
property  had  been  seized  : 

Meld,  That,  the  information  filed 
being  vague,  claimant  of  the  pro- 
perty was  entitled  to  a  bill  of  par- 
ticulars.    U,  8.  V.  200  Imshels,    186 

7a.  The  owners  of  a  steamship  hav- 
ing filed  a  petition  for  limitation  of 
their  liability  under  §  4383,  after  a 
final  hearing  had  in  a  case  of  collis- 
ion a-id  decree  entered  upon  the 
stipulation  for  value  before  given : 

//>V//,  That  the  right  to  taSe  pro- 
ceer^ings  to  obtain  a  limitation  of  lia- 
bility was  not  impaired  by  giving  in 
an  notion  in  rem  a  stipulation  in 
the  full  value  of  the  vessel  for  the 
benefit  of  all  who  might  have  de- 
mands arising  out  of  the  same  col- 
lision ; 

That  the  right  to  resort  to  pro- 
ceedings by  petition  to  attain  a  Uro- 
itation  of  hability,  cannot  be  exer- 
cised after  a  final  hearing  has  been 
had  and  a  final  decree  entered  in 
an  action  in  rem  brought  to  recover 
the  claims  against  whi<di  relief  is 
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sought  by  the  petition.  The  PeU-  ' 
Uon  of  the  N.  Y.  and  Wilmington  , 
8,  8,  Co.,  ■    44  I 

1 
See  Bond  on  Appeal. 
Damaob,  8. 
jubisdiotion,  2. 
Limitation  of  Liabilitt,  1. 

Practiob  at  Law. 

8.  In  a  suit  at  law,  a  writ  in  the 
form  of  a  capiae,  issued  to  the  mar- 
shal, as  process  for  the  commence- 
ment of  the  suit,  in  December,  1877, 
and  served  on  the  defendants,  was 
held  to  be  substantially  a  compli- 
ance with  the  requirements  of  the 
Code  of  Procedure  of  New  York, 
in  regard  to  a  summons  and  its  con-  ; 
tents  and  service,  and  to  be  valid,  | 
under  §  914  of  the  Revised  Statutes 
of  the  United  States. 

A  form  of  summons  set  forth 
which  is  regarded  as  proper  for  i 
commencing  a  suit  at  law  in  the  Fe- 
deral Courts  in  New  York,  without 
holding  that  it  is  necessarily  the 
only  proper  form. 

Johnson  V.  Heaiy,  318 

Pbactiok  in  Bankruptcy. 

9.  A  proof  of  debt  taken  before  a 
notaiy  public  who  is  the  attorney 
and  solicitor  of  record  for  the  bank- 
rupt will  not  be  allowed  to  be  filed. 
Keyeefr'e  Caee,  224 

10.  When  a  dischai^e  was  inadver- 
tently granted  in  February,  and  on 
the  29th  of  June  following,  credi- 
tors who  had  filed  specifications 
moved  to  vacate  the  discharge  al- 
leging that  the  fact  of  the  discharge 
did  not  become  known  to  them  or 
their  solicitor  till  the  23d  of  June, 
and  no  proceedings  had  been  taken 
in  time  to  review  in  the  Circuit 
the  granting  of  the  discharge : 

Held,  That  the  motion  must  be 
denied.    Buehet€in*s  Gaee,         215 

11.  The  Court  will  not  compel  the 
performance  by  a  bankrupt  of  an 
order  after  default,  where  there  is 
DO  proof  of  service  of  the  order  in 


the  manner  required  thereby  and 
when  the  order  is  ex  parte.' 

A  party  interested  is  not  entitled 
as  matter  of  right  to  ask  the  sum- 
mary enforcement  of  a  coinposition 
by  order  of  the  Court.  Aemeen^e 
Case,  260 

12.  A  receiver  of  a  mutual  life  insu- 
rance company,  a  corporation,  was 
appointed  by  a  State  Court.  After- 
wards, on  a  petition  in  bankruptcy, 
filed  in  the  name  of  the  corporation, 
it  was  adjudged  a  bankrupt  by  this 
Court.  The  holders  of  policies  is- 
sued by  the  corporation  \pere,  by  its 
charter,  entitled  to  vote  for  trustees 
of  it,  and  to  share  in  its  profits. 
The  policy-holders  were  not  notified 
of  the  meeting  called  for  the  pur- 
pose of  authorizing  the  proceedings 
in  bankruptcy : 

Held,  1.  That  the  receiver  had 
a  sufficient  standing  to  move  the 
bankruptcy  Court  to  set  aside  the 
proceeaings  in  bankruptcy  ; 

2.  That  he  could  not  be  allowed 
to  show  that  the  corporation  was 
not  insolvent. 

3.  That  the  policy-holders  were 
corporators,  within  the  meaning  of 
§  5122  of  the  Revised  Statutes,  and 
that,  as  they  w^ere  not  notified  of 
the  meeting,  the  Court  had  no  ju- 
risdiction to  entertain  the  proceed- 
ings in  bankruptcy,  and  they  must 
be  set  aside.  The  Atlantic  MuL 
Life  Ins,  Go's  Case,  270 

13.  An  officer  of  the  corporation  in- 
stituted proceedings  in  its  name,  to 
have  it  adjudged  a  bankrupt.  The 
proceedings  were  afterwards  set 
aside  by  the  Court,  as  not  having 
l)een  authorized  by  a  majority  of 
the  corporators.  The  marshal,  hav- 
ing served  notices,  as  messenger, 
under  a  warrant  on  adjudication, 
applied  to  the  Court  to  enforce,  by 
an  order  and  an  attachment  against 
such  officer,  the  payment  of  the  fees 
for  the  marshal's  services : 

Held,  That  he  was  not  entitled  to 
such  remedy,  but  must  proceed  by 
action.  Tf^e  Atlantic  Mutual  Life 
Insurance  Co.*s  Case,  337 

14.  Tlie  proof  of  debt  is  a  proceeding 
in  rem  and  not  an  action  against 
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the  bankrupt  or  his  guardian,  if  he 
be  alive,  or  against  his  executor  or 
administrator,  if  he  be  dead. 

AfernlVa  Case.  165 

See  BANTCRrPTCY,  13,  20,  22. 
Injunction,  1,  2. 
phiokitt. 
Stenographer. 

W1TNE8S. 

PERIL  OF  THE  SEA. 
See  Damage  1. 

PERSONAL  DA>LAGE. 

See  Damage,  2,  5. 

PILOTAGE. 

See  Evidence,  2. 

POSSESSION. 

See  Conflict  of  Jcrisdiction. 

PRESCRIPTION. 

See  Lien,  1,  2. 
Wharfage,  2. 

PRIORITY. 

1.  A  judgment  recovered  by  the 
people  of  the  State  of  New' York 
against  a  surety  in  a  bail  bond  giv- 
en for  the  ap|)earance  of  a  person 
indicted  for  a  crime,  is  a  debt  to 
the  State,  entitled  to  a  priority  in 
payment  in  full  out  of  the  assets  of  ' 
a  debtor  who  files  a  petition  in  vol- 
untary banlcruptcy,  and,  without 
being  adjudged  a  bankrupt,  insti- 
tutes proceedings  for  a  composition. 

But  payment  in  full  of  the  judg- 
ment by  the  debtor  otherwise  than 
out  of  his  assets  will  not  be  made  a 
condition  precedent  to  the  paying 
anything  to  a  general  creditor, 
nnder  tlie  composition. 

The  State  is  entitled  to  have  the 
debtor  adjudged  a  bankrupt,  and 
to  proceed  to  realize  his  assets  for 
application  on  the  judgment. 

ChamderUn'8  Case,  149 

2.  The  lien  of  a  material    man  for 
repairs,  arising  under  the  law  of  the 


I       SUteof  New  York,   held  entitled 
'      to  priority  of  payment  out  of  the 

proceeds  of  the  sale  of  a  vessel  un- 
!      der  order  of  Court,  over  a  claim  for 

towage  services. 

T/u  Dan  Brmen,  969 

See  Bankruptcy,  15. 
Lien,  5. 
Mortgage,  4. 
Salvage,  1. 
Seamen's  Wages,  2. 

PROCEEDS  OF  SALE. 

See  Lien,  5. 

PROCESS. 

The  life  of  a  process  in  rem  does 
not  end  with  its  return  and  it  affords 
authority  and  protection  to  the 
Marshal  until  it  is  discharped  or 
suppressed  by  some  other  wnt,  and 
it  is  by  virtue  of  the  process  alone, 
although  return  has  been  made,  thai 
the  vessel  is  held  in  custody  during 
the  whole  prepress  of  the  litigation. 
The  Ro9lyn  and  Midland,  1 19 

See  Conflict  of  Jurisdiction. 

PROSPECTIVE  PROFITS. 

See  Damage,  4. 

PUBLIC  PROPERTY. 


See  Lien,  4. 


R 


RATS. 

See  Damage,  1. 

REBATE  OF  DUTIES. 

A  rebate  of  duty  for  damage  to  goods 
obtained  by  the  consignees,  is  not 
to  be  considered  in  computing  the 
damage  recoverable  by  the  con- 
signee against  the -ship :  as  an  de- 
ment of  market  value  it  has  no 
place. 

A  bill  for  the  amount  of  damage, 
made  out  after  an  appraisal,  and 
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presented,  may  be  taken  to  show  ' 
the  difference  in  the  market  value 
of  sound  and    damaged  goods  at 
that  time. 

The  case  of  the   (  arloUa  (AtUe^ 
p.   1),  dissented  from.     The  Eroe, 

191 

See  Damage,  1. 

RECEIVER. 

See  Conflict  of  Jurisdiction. 

REMNANTS  AND  SURPLUS.     ' 

See  Mortgage,  4. 

RES  ADJUDICATA. 

See  Jurisdiction,  1.  ' 

RESTAURANT. 

See  Lien,  2.  • 

REVISED  STATUTES. 

Sections  541  and  542  of  the  Revised 
Statutes  do  not  have  the  effect  to 
alter  the  jurisdiction  of  the  District 
Court  so  that  it  does  not  extend  to 
the  place  where  this  vessel  was  ar- 
rested at  a  dock  in  Jersey  City. 

The  effect  of  the  Revised  Sta- 
tutes enacted  June  22d,  1874,  con- 
sidered, as  to  altering  statutory 
provisions  in  force  on  the  1st  day 
of  December,  1873.  The  L.  W. 
Eaton,  289 
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SALE  OF  CARGO. 

A  cargo  of  barley  on  a  canal-boat  was 
wet  in  consequence  of  a  collision, 
and  suit  for  damages  for  the  collis- 
ion -being  brought  by  the  master 
and  recovery  had  therefor,  excep- 
tions were  taken  to  the  report  of 
the  commissioner  fixing  the  dam- 
age to  the  cargo  at  $1,000 : 

Held,  That  the  evidence  showed 
an  abandonment  of  the  cargo  to 
the  insurers;  that  the  taking  of 
the  grain  by  the  original  purchasers 


at  the  contract  price  less  the  sum 
paid  by  the  Insurance  Company  to 
the  shipper  was  in  legal  effect  a 
private  sale  of  the  cargo  as  dam- 
aged :  that  there  being  no  oppor- 
tunity to  obtain  a  sale  at  auction 
under  the  circumstances,  such  a 
private  sale,  with  the  testimony  of 
the  experts  as  to  the  amount  of 
damage,  was  sufficient  to  warrant 
the  finding  of  the  commissioner. 
The  Gen,  McCuUom,  31 

See  Practice,  5. 

SALE  TO  ARRIVE. 
See  Damage,  1. 

SALVAGE. 

1.  Where  a  schooner,  encountered 
in  distress  at  sea,  was  towed  into 
the  harbor  of  New  York  by  a  steam- 
ship, and  was  libelled  by  the  steam- 
ship, claiming  salvage,  by  the  mas- 
ter and  crew  of  the  schooner  herself 
claiming  salvage,  and  by  the  master 
claiming  also  for  supplies,  advances 
and  expenses  for  the  schooner : 

Heldy  That  the  service  rendered 
by  the  steamship  was  a  salvage  and 
not  a  towage  service,  but  the  ser- 
vices rendered  by  the  master  and 
crew  of  the  schooner  were  not  salv- 
age services;  that  the  master  had 
no  claim  against  the  fund  in  court, 
except  for  the  pumping  necessary 
to  save  the  vessel  after  arrival ;  and 
that  no  deduction  would  be  made 
from  the  salvage  awarded  the  steam- 
ship by  reason  of  the  payment  upon 
consent  of  certain  demands  as  liens 
upon  the  schooner,  for  which  the 
owners  were  also  personally  liable, 
out  of  the  fund.  Such  consent  on 
the  part  of  the  owners  must  be 
deemed  an  admission  that  these 
demands  were  not  to  be  chargeable 
with  any  portion  of  the  salvage: 
and  after  paying  the  master  and 
steam-pump  owner  for  pumping 
and  the  fees  of  officers  of  court,  the 
remainder  of  the  fund  must  be  paid 
to  the  libellant  in  the  first  action  as 
salvage.     The  D.  W.  Vatighan,  27 
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2.  Where  a  deck-loftd  of  cotton  in 
bales  had  been  dumped  from  a 
liriiter,  and  part  of  it  floated  away 
with  the  tide,  in  the  bay  of  New 
York,  and  next  morning  a  tug, 
seeing  the  cotton  floating  near  the 
Narrows,  put  out  with  a  lighter 
and  secured  twenty-three  bales,  at 
some  risk  and  with  some  damage 
to  the  vessels  from  ice : 

Held^  That  the  service  was  a  sal- 
vage service ;  that  the  circumstan- 
ces warranted  the  belief  that  the 
property  was  abandoned,  notwith- 
standing the  appearance  of  another 
tug,  claiming  to  be  sent  by  the 
owners  to  pick  up  the  cotton ;  and 
that  the  sidvors  had  not  forfeited 
their  right  to  compensation  by  re- 
fusing to  surrender  the  cotton  to  the 
persons  demanding  it,  nor  by 
promptly  libelling  it  to  recover  the 
salvage.  Ty>enty'thTee  BcUm  of 
Cotton,  48 

SEAMEN^S  WAGES. 

1.  Where  seamen  were  hired  by  a 
master  of  a  steamer,  who  was  put 
in  charge  by  the  charterers  of  the 
vessel,  under  their  contract  with  the 
owners,  and  after  fifteen  days'  labor 
in  getting  the  vessel  ready  for  sea, 
were  discharged  without  pay,  the 
voyage  being  given  up : 

Held,  That  the  seamen  had  a  lien 
on  the  vessel  for  their  wages,  not- 
withstanding the  charterers  by  the 
contract  were  to  pay  the  crew ; 

The  main  duty  of  seamen  being 
in  ship's  work,  an  incidental  con- 
dition of  their  contract  to  do  work 
on  shore,  does  not  deprive  them  of 
a  lien  upon  the  ship. 

The  ArtUan,  106 

2.  Seamen  held  entitled  to  priority 
of  payment  out  of  proceeds  of  the 
sale  of  the  ship  in  Court,  over  ma- 
terial men  who  furnished  supplies 
to  the  vessel  during  their  employ- 
ment.    The  Mary  A,  Bioh,        187 

3  D.  was  hired  as  deck  hand  on  a 
tug,  at  $30  a  month,  as  he  claimed. 
The  tug  sank  at  a  pier  but  was 
raised  again,  and,  after  she  was 
raised,  he  worked  on  board,  in  re. 


pairing  her.  Afterwards,  filed  a 
libel  against  her  to  recover  wa  gea 
for  the  whole  time.  The  claimants 
deposited  in  Court  $24  50  to  meet 
his  claim,  besides  coats,  amounting 
in  all  to  $68,82,  claiming  that  he 
was  only  entitled  to  $20 : 

Held,  That  D.  was  entitled  to 
recover  $15,  for  half  a  month^s 
wages. 

That  the  Court  had  no  jurisdic- 
tion in  respect  to  his  claim  for  ser- 
vices after  the  boat  sank. 

That  the  libellant  could  withdraw 
$15  out  of  the  $63.82  and  the  rest 
of  it  must  be  returned  to  the  clum- 
ants,  and  that  the  libellant  must 
pay  the  claimants*  costs. 

The  M.  M.  GaUb,  159 

SECURITY. 

It  is  no  reason  for  refusing  to  a 
libellant  any  part  of  the  customary 
security,  that  he  seems  to  have 
much  more  than  enough  security. 
The  Bark  Archer,  556 

SEIZURE. 

Executive  seizures  are  **for  for- 
feiture under  any  law  of  the  United 
States"  (Rev.  Stat.  §734).  The 
authority  to  seize  conferred  by 
§  8059,  IS  limited  to  cases  of  forfeit- 
ure,  and  this  authority  is  not  ex- 
tended to  other  cases  by  §  8073. 
The  absence  of  authority  to  seize 
from  §  4496,  shows  an  intent  to 
withhold  that  power  in  cases  cov- 
ered by  the  section. 

The  Joshua  Levinese,  339 

See  Navigation  Laws. 
STALE  CLAIM. 

r 

Where  a  tug  was  taking  a  boat 
through  a  drawbridge,  and  the  boat 
struck  one  of  the  piers  and  damage 
ensued,  to  recover  for  which  action 
was  not  brought  till  after  three  ye  an 
had  elapsed,  and  the  ownership  of 
part  of  the  tug  had  gone  into 
hands  of  other  parties  without  notice, 
and  material  evidence  had  been  lost : 

Held,  That  the  delay  in  enforcing 
the  right  of  action  for  recovery  was 
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not  Justified,  and  the  claim  must  be 
held  to  have  become  stale.  Tfie 
Jessie  RusseU,  181 

STATE  LAW. 

See  Whabfaoe,  2,  3. 

STATUTES  CITED. 

United  States  Statutes. 

Act  of  September  24,  1789  (1  U. 

8.  78-77),  Judiciary.  295 
April  9, 1814  (8  U.  ^.'120), 

Judiciary  296 

June  28, 1^34  (4  U,  8. 708),  290 
August  5,  1861,  (12  U,  8, 

809,811  Ref>.  titat.  §4961), 

Income  Tax,     *  368 

July  1,1862(12^^.5.486), 

Succession  Tax,  154 

Julyl,  1862(12  U.S.  478), 

Income  Tax,  368 

June  80,   1864  (18  U.  8. 

284-5),LegacyTax,  67, 413 
Jiily4,1864(18£^.*S.417), 

Income  Tax,  368 

March  3,  1866  (13   U,  8, 

479),  Income  Tax,  368 

Feb.  25, 1866  (18  U,  8. 488) 

Judiciary,  297 

July  13,  1866   (14  U,  8. 

138-140),    Legacy    and 

Income  Tax,  67, 368, 413 
July  13,  1866    (14  U,  8. 

161),  Legacy  and  Income 

Tax  629 

March  2,  1867  (14  U,  8. 

477),  Income  Tax,  868 

March  2,  1867    (14   U,  8, 

629),  Bankruptcy,  186,496 
Act  of  July  14,  1870  (14   U.   8. 

256-261),    Income    and 

Legacy  Tax,  66,  868,  418 
June  22,   1874  (18  U.  8. 

182-212),  Bankruptcy,  91,167 

Revised  Statutes, 

§  663,    Jurisdiction    of 

District  Courts,  339 

§  541,  Judicial  Districts,  290 
§  829,  Marshars  Fees,  196 
§  »58,  Evidence,  166 

§  734,  Seizures,  339 

§  914,  Procedure,  818 

§  1000,  Procedure,  267 

§  1842,  Art.  70,  Articles 
of  War,  274 


Revised  Statutes, 

§  3069,  Collection  of  Du. 

ties,  839 

§  8072,  Collection  of  Du- 

ties  839 

§  8172,  Internal  Revenue,427 
§  3182,  Internal  Revenue,427 
§  4283,  Navigation  Rules, 

179  466 
§  4234,  Navigation  Rules,  303 
§  4288,  Liability  of 

Owner,  461 

§  4289,  LiabiUty  of 

bwner,  44, 403 

§  4417,  Regulation  of 

Steam  Vessels,  389 

§  4428.  Regulation  of 

Steun  Vessels,  839 

§  4499,  Regulation  of 

Steam  Vessels,  389 

§  6011,  Bankruptcy,  240 
§6014-21,   Bankruptcy, 

270,  279,  324 
§  6068-70,  Bankruptcy,  286 
§  6110,  Bankruptcy, 

66,  210,  248 
§  6024,  Bankruptcy,  600 
§  5122,  Bankruptcy,  270 
§  6180,  Bankruptcy,  66 

§  6461,  Crimes,  314 

SrATUTBs  OP  New  York. 


Laws  of  1883,  402, 

395 

1864,  993, 

896 

1873,  480, 

464 

1878,  513, 

388 

1875,  406, 

511 

1875,  482, 

84 

1877,  648, 

360 

1  B.  S,  62, 

295 

2  R.  8.  365,  366, 

145 

Code  of  Procedure,  416-420, 

819 

English  Statutes. 

Aug.  9,  1869,  §  126  (32,  33  Vict. 
71),  Bankruptcy,  245 

STEAMBOAT  ACTS. 

See  Navigation  Laws. 

STENOGRAPHER. 

A  bankrupt,  on  examination 
before  a  register  under  §  26  of  the 
Act,    cannot    require  the   register 
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to  have  his  testimony  taken  down 
in  common  writing,  when  the 
assignee  furnishes  a  stenographer  to 
take  it  down  and  desires  to  have  it 
so  taken.     Frey'%  Case^  186 

STEVEDORE. 

8ee  Damage,  2. 

STIPULATION. 

Where  a  trustee  under  mortgage  had 
intervened  as  claimant  of  two  ferry- 
boats that  had  been  libelled,  and 
also  commenced  an  action  in  the 
State  Court  to  have  sheriffs  levies 
that  had  been  made  upon  the  boats 
declareci  void,  in  which  latter  pro- 
ceeding an  order  was  made  enjoin- 
ing the  sheriff  and  appointing  J., 
the  trustee,  receiver  of  the  boats ; 
and  thereafter  J.  applied  to  the 
U.  S.  Court  for,  an  order  vacating 
the  marslial's  return  of  process  is- 
sued upon  the  libels,  filed  a  peti- 
tion claiming  possession  of  the  boats 
as  receiver,  and  having  given  a 
stipulation  in  each  case  for  $l250, 
was  ordered  to  give  security  in 
double  the  amount  of  the  claim 
under  the  34th  Admiraltv  Rule, 
and  complied :  and  on  hearing  the 
petition  was  dismissed,  and  the  li- 
beliants  having  obtained  a  decree 
upon  their  libels,  moved  for  a  de- 
cree against  the  stipulators,  which 
was  opposed  by  a  motion  to  be 
relieved  from  the  stipulations  and 
for  leave  to  take  testimony  and 
show  that  the  libellants  were  not 
entitled  to  decrees  upon  their  libels: 
Held,  That  the  stipulation  was 
something  more  than  a  stipulation 
for  costs,  and  that  the  language  of 
the  stipulation  was  the  language  of 
a  security  for  the  demand ;  that  it 
is  plain  it  was  the  intention  of  the 
Court  in  directing  the  security,  to 
take  security  for  the  demand,  be- 
cause it  was  ordered  that  the 
amount  of  the  security  be  double 
the  amount  of  the  demand ;  that 
the  stipulation  is  not  simply  a  stip- 
ulation for  costs  but  is  a  security 
which  permits  resort  to  it  to  be  had, 
for  the  payment  of  the  amount  of 
tlie  liens  as  ascertained  by  the  pro- 


ceeding had;  that  the  libellants 
are  entitled  to  a  decree  upon  the 
stipulation  for  the  amount  of  their 
liens  as  established  by  the  referen- 
ces upon  interlocutory  decree.  The 
Roslyn  and  Midland,  1 19 

See  Limitation  of  Liability,  1. 

SUCCESSION   TAX. 

By  the  will  of  of  H.,  his  executors 
were  directed  to  apply  the  income 
of  a  legacy  to  the  use  of  his  cousin, 
F.,  and  on  the  death  of  F.  to  pay 
the  legacy,  which  amounted  to 
$10,000,  to  such  person  as  F.  might 
appoint.  The  legacy  was  taxed,  as 
though  payable  intitanter  to  F.,  the 
sum  of  $800,  under  sub-division  3. 
§  111,  Act  of  July  1st,  1862.  F. 
died,  and  appointed  the  defendant, 
A.,  a  strangier  in  blood  to  H.  laid 
to  F.,  as  the  person  to  receive  the 
legacy,  and  A.  received  the  same. 
More  than  six  years  afterwards  suit 
was  brought  by  the  United  States, 
in  per9onam,  against  A.,  to  recover 
$600,  claimed  to  be  due  to  the 
United  States  from  him  as  a  tax  on 
the  legacy : 

Held,  That  §§  111  and  112  of 
the  Act  of  1862,  so  far  as  they  im- 
pose a  tax  in  personam,  impose  it 
only  on  the  executor  or  trustee  and 
not  on  the  legatee  or  cetttui  que  trust. 
Tliat,  as  it  is  not  provided  that  a 
suit  shall  lie  against  the  legatee  in 
pevHonam,  to  recover  the  tax,  but 
that  proceedings  in  the  nature  of 
proceedings  in  rem  shall  be  brought 
to  enforce  and  realize  the  lien  on  the 
property  of  the  deceased,  judgment 
must  be  entered  for  the  defendant. 
U.  S.  V.  Allen,  154 

SUMMONS. 

See  pRACTiOK  AT  Law. 

SLTPLIES. 

See  LiBN,  1,  2. 

Seamen's  Wages,  2. 
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SURETIES. 
Bm  Bond. 

BOMD  ON  ApPSAL. 
CONVLIOT  or  JUBISDIOTCOH. 

SUPERSEDEAS. 
See  Bond  on  Appeal. 

TAX. 

See  Inooms  Tax. 

Internal  Revenue,  1. 
Lbgaoy  Tax. 

TESTIMONY. 
See  Stbnoorapher. 

TOWAGE. 

Where  the  master  of  a  steam-tug 
was  not  using  her  in  the  service  of 
her  owner,  or  in  the  course  of  his 
employment,  or  in  the  business  of 
her  owner,  and  both  such  master 
and  the  owner  of  a  canal  boat  which 
the  tug  was  towing  knew  that  the 
tug  was  towing  at  a  place  forbidden 
by  the  owner  of  the  tug,  and  the 
master  of  the  tug  was  to  receive,  by 
agreement  with  the  owner  of  ihe 
canal  boat,  a  special  compensation 
for  doing  such  unlawful  act,  and 
the  two  agreed  to  withhold  knowl- 
edge of  it  from  the  owner  of  the 
tug,  it  was  held  that  the  tug  was  not 
liable  for  damages  sustained  by  the 
canal  boat  while  being  so  toweci. 
The  a.  F,  CahiU,  352 

See  Marshalling  of  Assets. 
Salvage,  1. 

TUG  AND  TOW. 

See  Collision,  6,  7,  9. 
Stale  Claim. 
Towage, 

USURY. 
See  Lex  Looi. 

WAIVER. 

See  Bankruptcy,  1,  14. 

Conflict  of  Jurisdiction. 
Practice,  1. 


WATCHMAN. 

See  Damage,  7.  « 

WHARFAGE. 

1.  A  vessel  occupied  a  stage-berth  at 
a  wharf,  and  when  partly  loaded 
was  compelled  by  insufficiency  of 
water  to  move  to  another  berth, 
which  made  two  days*  delay  in  com- 
pleting her  loading.  The  Oil  Com- 
pany that  owned  the  wharf,  had 
stored  and  were  delivering  the  carf;o 
on  board ;  and  they  presented  a  bill 
for  wharfage  at  full  rates  to  the  mate 
on  board  the  vessel,  who,  as  he 
could  not  read  English,  referred 
them  to  the  master  at  the  office  of 
the  agents  of  the  vessel ;  they  went 
there  and  meanwhile  the  vessel  left 
the  wharf.  The  master  objected  to 
the  bill  for  wharfage,  claiming  that 
he  was  only  liable  to  pay  half  rates, 
as  for  an  outside  berth,  and  that 
there  should  be  a  deduction  made 
for  the  two  days  delay  in  loading. 
Suit  being  brought  by  the  Oil  Com- 
pany to  recover  double  wharfage, 
under  the  statute  of  the  State  of 
New  York  of  1875,  regulating 
wharfage : 

Held,  That  the  use  of  a  sta^- 
berth  by  a  vessel  moored  to  a  pier 
is  such  a  use  of  the  wharf  as  enti- 
tles the  wharfinger  to  full  wharfage 
rates ;  but  that  in  this  case  no  de- 
mand of  payment  before  the  vessel 
left  was  proved  that  entitled  him  to 
the  double  rate ; 

The  presentation  of  a  bill  made 
out  in  English  to  the  mate,  a  for- 
eigner  who  cannot  read  it,  the 
wharfinger  agreeing  to  refer  it  to 
the  master  as  the  proper  person  to 
pay  or  refuse,  is  not  such  a  demand 
of  payment  as  the  statute  requires ; 

The  mere  fact  of  insufficiency  of 
water  in  a  berth  does  not  show  fault 
on  the  part  of  the  wharfinger  that 
renders  him  liable  to  the  vessel  for 
damage  or  delay ;  nor  can  any  off- 
set be  allowed  the  vessel  in  this  case 
by  reason  of  the  delay  in  loading, 
though  the  wharf  was  owned  by 
the  company  that  stored  and  deliv- 
ered  the  cargo,  there  being  no  con- 
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tract  between  them  and  the  ship  bb 
to  the  cargo.    The  Francetca  T.,  34 

2.  Where  a  canal-boat,  owned  in  the 
State  of  New  York,  brought  a  cargo 
of  coal  from  Baltimore,  by  way  of 
the  Chesapeake  and  Delaware  Canal, 
Delaware  River,  and  Delaware  and 
Raritan  Canal,  to  the  City  of  New 
York,  and  there  discharged  at  a 
wharf : 

Held^  that  the  boat  was  liable  to 
pay  wharfage  at  the  rates  fixed  by 
the  statute  of  the  State  of  New 
York,  passed  May  21  st,  1875  (Laws 
of  New  York,  1875,  chap.  405). 

The  conclusion  of  the  Supreme 
Court  of  the  United  States,  arrived 
at  in  ExparU  Easton  (95  U.  S.  R., 
p.  68),  that  the  contract  for  wharf- 
age is  a  maritime  contract,  and 
gives  rise  to  a  lien  upon  the  vessel, 
must  be  considered  as  referring  to 
the  case  then  before  the  Court, 
which  was  the  case  of  a  domestic 
vessel. 

The  clause  in  the  State  statute 
above  cited,  wljich  fixes  certain 
rates  of  wharfage,  but  excepts  from 
its  operations  all  canal-boats  navi- 
gating the  canals  of  the  State  of 
New  York,  and  provides  that  such 
vessels  shall  pay  wharfage  at  the 
less  rates  fixed  by  the  Act  of  1860, 
does  not  render  the  statute  uncon- 
stitutional. 

A  statute  fixing  reasonable  rates 
of  compensation  to  be  paid  to  a 
wharfinger  for  the  use  of  his  wharf 
by  a  vessel  moored  thereto  does  not 
create  a  tax  upon  tonnage  or  an  im- 
pediment to  commerce.  The  rate 
fixed  by  the  statute  of  New  York, 
of  1875,  may  be  presumed  to  be 
reasonable  compensation  for  the  ser- 
vice described. 

The  power  of  a  State  over  the  sub- 
ject-matter of  wharfage-rates  in- 
cludes the  power  to  discriminate  as 
to  the  rate  between  vessels  of  diflfer- 
ent  classes  and  between  vessels  en- 
gaged in  different  occupations.  The 
provisions  of  the  statute  of  New 
York,  of  May  21st,  1875,  whereby 
the  wharfage  of  canal-boats  naviga- 


ting the  canals  of  the  State  of  New 
York  is  fixed  at  a  leas  rate  than  that 
for  other  vessels,  does  not,  i^  words 
or  in  effect,  create  a  dlBcriminadion 

i  between  citizens  or  products  of  dif- 
ferent states,  and  is  not  repugnant 
to  Article  4  of  the  Constitution  of 
the  United  States. 

'  There  is  no  presumption  that  a 
canal-boat  navigating  the  canals  of 

I      New  York  is  owned  by  a  citizen  of 

'  the  State  of  New  Yoik,  nor  that  a 
canal-boat  otherwise  employed  is 
owned  by  a  citizen  of  another  State: 
and  if  whufage,  payable  by  a  ves- 
sel, can  be  considered  to  be  an  im- 
post upon  the  cargo  brought  by  the 
vessel,  still  it  cannot  be  presumed 
that  cargoes  carried  in  canal-boato 
navigating  the  canals  in  the  State 
of  New  York  are  the  products  of 
that  State,  nor  that  cargoes  carried 

'  in  vessels  otherwise  employed  are 
the  products  of  another  State.  The 
JohnM.  Welch.  SffI 

3.  The  agent  to  whom  a  vessel  is 
consign^  and  who  does  the  busi- 
ness of  the  vessel,  and  to  whom  an 

I  account  of  the  A%harfa<?e  of  the  ves- 
sel daring  the  time  she  was  in  his 
charge  is  presented  before  the  de- 
parture  of  the  vessel,  is  made  liable 

I  for  such  wharfage  by  the  statute  of 
the  State  of  New  York  (Laws  of 
1873,  p.  430). 

Such  liability,  although  created 
by  statute,  springs  out  of  and  is  in- 
cident to  a  maritime  transaction,  is 
therefore  maritime  in  its  character 
and  accordingly  may  be  enforced 
in  admiralty.  Atlantic  Dock  Co.  v. 
Wenberg,  464 

WITNESS. 

i  Where  a  creditor  offered  himaelf  as  a 
witness  before  the  Register  to  prove 
the  contract  under  which  he  alleged 

I      right  to  prove  a  claim  against  the 
bankrupt's    estate,    the    bankrupt 
being  then  dead : 
Held,  That  such  witness  could 

I  not  be  excluded  on  the  ground  oi 
interest,  under  the  Revised  Statutes, 
MernlTs  Case,  165 
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